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Samaon  D.  honey  vs.  Nath'l  Bradford. 

t 

The  discretion  of  the  Court  in  imposing  terms  upon  the  grant  of  a  new  trial,  my 
always  be  eoBeroised  according  to  the  ezigeney  of  the  case. 

Afieor  a  yenUct  fol'  the  plaiatiff,  in  trorer  for  slaTes,  a  new  trial  was  moved  for,  on  the 
ground  that  the  whole  Talue  of  the  slaTes  was  found  when  the  plaintiff's  interest  In 
them  was  only  for  life :— because  the  point  had  not  been  made  on  the  circuit,  In  hSk 
trial  which  satis&ctofily  established  the  plaintiff's  right  of  possession  amdtkeif^- 
ftndanfs  conTCCsion,  the  new  trial  was  limited  to  an  inquiry  into  the  anoont  «f 
damages ;  and  lor  special  considerations  arising  out  of  limitations  which  had  been 
made  of  the  slaves,  the  defendant  was  required,  as  a  condition  of  the  new  trial,  In 
tender  the  slayea  to  the  plaintiff,  and  give  to  him  the  election  to  accept  iStatm  and 
remit  the  verdiot  except  costs,  or  refuse  them  «nd  have  a  new  trial  livitad  In  m 
single  point. 

•Slectsd  dniing  tht  Tarn. 


APPEALS  AT  LAW. 


Laney  vs.  Bradford. 


Before  Wardlaw,  X,  at  Sumter^  Spring  Term^  1860. 

This  was  an  action  of  trover  for  a  negro  woman,  Silvy,  and 
her  children.  The  plaintiff  claimed  imder  a  deed  of  gift  from 
Mary  Bradford,  to  her  daughter,  the  plaintiff's  wife ;  the  defen- 
dant waa  administrator  of  Mary  Bradford;  and  the  defence 
stated  was  that  Mrs.  Mary  Bradford  was,  at  the  date  of  the  deed, 
(3  or  4  years  before  her  death,)  so  aged,  imbecile  and  deficient 
of  imderstanding,  and  so  unduly  influenced  by  the  plaintiff  and 
his  wife,  that  the  deed  was  void. 

The  case  was  argued  throughout  upon  the  questions  of  capa- 
city and  influence.  One  witness  said  that  the  negroes  were 
worth  $1000.  No  other  testimony  of  value  was  offered,  and  no 
remark  concerning  the  nature  of  the  plaintiffs  interest  in  the 
amount  of  damages,  was  made  by  the  defendant's  counsel. 

After  STunming  up  the  evidence  upon  the  questions  made,  his 
Honor  directed  the  jury,  if  they  found  for  the  plaintiff,  to  find  the 
value  of  the  slaves ;  otherwise  to  find  for  the  defendant.  They 
found  for  the  plaintiff,  $970. 

The  defendant  appealed,  and  now  moved  this  Court  for  a  new 
trial,  on  the  groimd  that  the  jury  found  the  full  value  of  the 
slaves,  when  the  plaintiff^s  interest  in  them  was  only  for  life. 

jP.  /  Mosesy  for  the  motion. 
Spain^  contra. 

CuriOj  per  Wardlaw,  J.— A  full  trial  has  been  had,  and, 
after  a  tedious  investigation,  questions  of  influence  and  capacity, 
always  troublesome  and  in  this  case  peculiarly  unpleasant,  have 
been  decided  by  the  jury.  The  defendant  urges  no  complaint 
of  any  occurrence  at  the  trial,  or  of  any  instruction  given  to  the 
jury,  or  of  the  finding  of  the  jury  upon  any  fact  contested  by  evi- 
dence or  argument ;  but  makes  objection  to  the  verdict  upon  a 
point  not  presented  for  the  decision  of  the  circuit  Jud^e,  and 
withdrawn  firom  his  notice  by  the  manner  in  which  the  defence 
was  stated  and  coaducted. 
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Columbia,  NoTember,  1850. 


The  objectioD  is,  however,  a  good  one,  if  we  conclude,  as  seems 
to  be  proper,  that  the  damages  found  were  intended  to  compen- 
sate ^e  plaintiff  for  the  ctmrersion  of  an  absolute  title  in  the 
negroes.  The  plaintiff  was  entitled  to  recover  only  according  to 
his  interest  in  the  chattels  converted ;  and  it  appeals  firom  the 
deed  of  Mjrs.  Bradford  to  her  dai:^hter,  which  has  been  exhibited 
to  this  Court,  that  the  plaintiff  had  in  the  negroes  thereby  con- 
veyed only  an  estate  for  the  life  of  his  wife,  and  had  that  only  as 
trustee  by  implication  for  her  sole  and  separate  use : — the  remain- 
der being  limited  to  her  children  bom  and  to  be  bom. 

But  ought  the  case,  under  the  circumstances  that  have  occur- 
red, to  be  sent  back  for  a  new  trial  without  terms  imposed?  It 
has  been  ascertained  that  the  right  oi  possession  was  in  the  plain- 
tiff, and  that  the  defendant  was  a  wrong-doer.  The  error  impu- 
ted affects  only  the  amount  of  damages.  The  least,  then,  that  the 
Court  should  do,  in  the  exercise  of  a  sound  discretion  in  granting 
a  new  trial,  would  be  to  limit  the  inquiry  on  the  new  trial  to  the 
single  point  about  which  there  is  ground  for  complaint,  as  was 
done  in  Thwaites  vs.  Sai$uburyy  (7  Bing.  437.)  under  circum- 
stances somewhat  similar.  (See  also  Sutton  vs.  MUcheU^  1  T« 
IL18.) 

But  against  even  this  there  are  pressing  considerations.  Trac 
justice  to  all  who  are  concerned,  will  be  best  done  by  giving  the 
possession  of  the  slaves  to  the  plaintiff  in  tmst  for  those  whose 
benefit  was  intended  by  the  deed :  and  this  the  plaintiff,  as  his 
counsel  has  said  to  the  Court,  is  willing  to  accept  in  satisfaction 
of  the  whole  recovery  except  the  costs.  The  defendant  cannot 
reasonably  object  that,  without  account  of  hire  j&om  the  time  he 
converted  them,  he  should  be  required  to  give  up  the  slaves  he 
had  no  right  to  convert.  An  estimate  of  the  value  of  a  life  estate 
may,  during  its  continuance,  be  made,  according  to  certain  mles, 
but  these  rules  are  deduced  from  an  average  of  lives,  and  are  lia- 
ble to  be  greatly  falsified  by  the  event  in  any  particular  case :  so 
that  by  an  estimate  most  carefully  made,  great  wrong  may  be 
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LanejriHL  Bradfind. 


done  to  one  or  odier  of  the  parties.  After  such  an  estimale  (as 
indeed  after  his  payment  of  the  present  Terdict)  the  defendant 
would  be  liable  again  to  the  action  of  Mrs.  Laney's  children  when 
(he  life  estate  was  determined,  and  during  its  continuance  they 
would  be  subjected  to  the  risk  o£  his  removing  or  ill-treating  the 
negroes,  and  he  to  the  chance  of  their  requiring  security  from 
him.  No  sum  at  which  by  a  reasonable  estimate  the  value  of 
the  life  estate  might  be  fixed,  would,  by  being  put  to  interest  or 
invested  in  other  property,  probably  yield  to  Mrs.  Laney  the  same 
advantage  which  she  might  expect  to  have  from  the  use  of  these 
negroes ;  and  if  the  principal  of  such  sum  should  be  gradually 
expended  fer  her  benefit,  the  enjoyment  of  it  could  not  be  distri- 
buted throughout  her  whole  life,  as  the  use  of  the  negroes 
would  be. 

These  considerations  induce  tiie  Court  to  impose  uprai  the  grant 
of  a  new  trial  in  this  case  extroardinary  terms  required  by  an  ex- 
traordinary conjuncture  of  circumstances.  The  discretion  of  the 
Court  in  imposing  conditicMis  upon  the  grant  of  a  new  trial  may 
always  be  exercised,  acc(»rding  to  the  exigency  of  the  case.  (See 
Graham  on  new  trials— concluding  chapter.  Qnerry  vs.  Kertorij 
2  Rich.  607 ;  Dinlcins  vs.  Rees,  Mss.  Col.  Dec.  '47.) 

It  is  intended  by  the  order  that  will  be  made  to  require  the 
defendant  to  tender  the  slaves  covered  by  the  deed  aforesaid  to 
the  plaintiff  and  allow  the  plaintiflf  the  election  either  to  take  Ae 
slaves  and  remit  the  damages' found  (exclusive  of  costs)  or  to  re- 
fuse the  slaves  and  rmniUtUwr  and  submit  to  a  new  trial  limited 
to  the  inquiry  as  to  the  value  of  plantiff's  interest  in  Ifae  slaves 
and  their  hire  from  the  time  of  the  conversum. 

It  is  ordered  Aat  a  new  trial  be  granted — ^unless,  upon  a  tender 
made  by  the  defendant  to  the  plaintiff  of  the  woman  Silvy,  men- 
tioned in  the  declaration,  and  all  her  children,  on  or  before  the 
fijrst  Monday  of  February  next,  the  plaintiff  shall  accept  the  said 
riaves,  to  be  held  by  him  according  to  the  limitations  ci  the  deed 
aforementioned,  and  shall  enter  a  remiUiiur  of  the  damages 
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which  have  been  found,  not  includmg  the  eosts.  The  defendant 
ia  required  to  make  the  tender  aforesaid  at  Sumterville  to  the 
plaintiff  or  his  lawfiil  attorney  in  fact,  and  to  give  to  the  plain- 
tiff or  his  attorney  at  law  ten  days  notice  of  the  day,  within  the 
prescribed  time,  on  which  the  tender  will  be  made ;  and  on  that 
day  (or  socxier,  if  the  parties  agree  to  an  earlier  day)  the  plaintiff, 
by  himself  or  his  attorney  in  fact,  is  required  to  be  at  Sumterville^ 
and  either  to  accept  the  slaves  tendered  and  remit  the  damages^ 
or  to  refuse  occ^^tance  and  give  notice  of  his  intention  to  have 
a  new  trial  If  a  new  trial  should  be  had,  it  shall  be  limited  to 
an  inquiry  into  the  amount  of  damages  which  the  plaintiff  has 
sustained  from  the  defendant's  conversion  of  the  slaves  in  quesk 
tion — ^the  plaintiff's  right  of  possession  and  the  defendant's  con- 
version being  taken  as  admitted  by  the  defendant 

O'Neall,  Evans,  Frost  and  Withers,  JJ.  ccmcurred. 

New  trial  granted^  nisi 


/.  /.  Prattf  Ordinary,  vs.  Abram  McJunkin. 

After  dUUion  and  decree  by  .the  Ordinary,  against  a  guardian  appointed  by  himself 

an  aetion  at  law  will  lie  upon  the  guardianship  bond  against  the  surety. 
The  aunty  of  a  guardian  appointed  by  the  Ordinary  is  liable  for  money,  the  proceeds 

of  the  ward's  share  of  real  estate  sold  by  order  of  the  court  of  Equity  and  paid  to 

the  guardian. 
If  a  guaidian  make  a  gratuity  to  his  ward  he  cannot  aflerwards  conTert  it  into  a 

chaiige  agfdnst  him. 

Before  Withers,  J.,  at  Union,  Fall  Term,  1850. 

Benjamin  McJunkin  had  been  appointed  by  the  Ordinary, 
guaidian  of  his  infant  son,  John  C.  McJunkin,  and  this  was  an 
action  on  his  guardianship  bond,  against  the  defendant  as  surety. 
The  plaintiff  proved  that  the  guardian  had  been  cited  before  the 
Ordinary,  had  made  deihult,  and  that  a  decree  had  been  rendered 
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against  him,  for  the  amount  of  which  a  verdict  was  claimed.  A 
motion  for  a  non-suit,  on  the  ground  that  the  Court  had  no  juris- 
diction of  the  cause,  was  overruled  by  his  Honor. 

In  the  decree  pronounced  by  the  Ordinary,  a  small  sum  was 
charged  against  the  guardian  as  so  much  money  received  by  him 
from  thie  Commissioner  in  Equity,  proceeds  of  the  sale  of  real 
estate,  to  which  the  minor  was  entitled.  For  this  item  his  Honor 
held  the  surety  liable. 

The  defendant  introduced  evidence  to  reduce  the  amount  of 
the  decree,  and  endeavored  to  show  expenditures  for  and  pay- 
ments to  the  ward.  The  items  consisted  principally  of  chaises 
of  bills  for  tuition,  board  and  clothing,  and  doctor's  bills,  paid  by 
the  guardian ;  a  charge  for  a  small  tract  of  land  which  the  guar- 
dian had  conveyed  to  his  ward,  and  another  for  some  articles  of 
little  value  which  he  had  let  him  have.  In  relation  to  those 
matters  his  Honor  charged  the  jury:  1.  That  a  parent  was 
bound  by  every  species  of  obligation,  legal,  moral,  and  religious, 
to  support  and  educate  his  child,  if  he  could — and  it  was  only 
when  he  was  unable  that  he  would  be  allowed  to  resort  to  the 
child's  estate.  2.  That  if  a  guardian  made  a  gratuity  to  his 
ward  (as,  for  example,  boarding  and  lodging)  he  could  not  be 
permitted  afterwards  to  convert  it  into  a  debt  or  discount,  or  pay- 
ment on  account.  3.  But  if  payments  or  advancements  had 
actually  been  made,  in  this  case,  by  the  guardian  for  his  ward, 
so  far  as  such  were  proved  to  their  satisfaction,  this  defendant 
should  be  allowed.  4.  It  was  a  rule  of  the  Court  of  Equity,  in 
adjusting  accounts  of  trustees,  not  to  allow,  without  special  per- 
mission, an  expenditure  of  the  ward's  means  beyond  the  annual 
income. 

The  jury  allowed  an  abatement  for  part  of  the  amount  claimed 
by  defendant,  and  rendered  a  verdict  for  the  balance  of  the  Ordi- 
nary's decree. 

The  defendant  appealed,  and  now  moved  this  Court  for  a  non- 
suit, on  the  ground — 
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Because  the  action  cannot  be  maintained  on  the  bond  and 
pleadings. 

And,  fiuling  in  that  motion,  then  for  a  new  trials  on  the  grounds — 

Ist.  Because  the  defendant  is  chargeable  with  a  part  of  the 
proceeds  of  the  real  estate  belonging  to  the  ward. 

2nd.  Because  the  Court  charged  the  jury  that  the  guardian 
had  a  right  to  give  to  his  ward  any  property  he  might  think 
proper,  or  make  a  gratuity  to  him  of  property,  and  could  not 
afterwards  convert  it  into  a  debt. 

Hemdon  for  the  motion. 
Dawkins  contra. 

Curia,  per  Withers,  J.— ^Inconyenience  has  been  felt  by  the 
Court  of  law  in  trying  causes  where  claims  have  been  m^ed 
against  those  who  have  the*  management  of  estates ;  and  occa- 
sionaUy  such  inconvenience  has  been  suggested  in  our  cases. — 
Nevertheless  our  judicial  records  are  Aill  of  instances  where  an 
administrator  and  his  sureties,  after  a  decree  by  the^Ordinary 
against  the  former,  have  been  sued  upon  the  bond,  at  law,  and 
have  been  subjected  to  a  judgment  upon  verdict  In  such  cases 
the  sureties,  when  they  have  had  no  previous  opportunity  for 
defence,  have  been  permitted  to  offer  evidence  tending  to  reduce 
the  amoimt  ascertained  to  be  due  by  their  principal,  in  the  Ordi* 
nary's  office ;  as  the  defendant  in  the  present  case  was  pennitted 
to  do.  If  there  ever  was  any  opinion  entertained  that  the  surety 
of  a  guardian  was  not  liable  in  this  forum,  in  manner  as  the 
surety  of  an  adminitrator  has  been  often  determined  to  be,  the 
31st  sec.  of  the  Ordinary's  Act  (11  Stat  47)  would  settle  the  ques- 
tion, where  the  language  is,  ^<  and  the  Ordinary  shall  have  power 
to  pronounce  a  decree  against  any  guardian  by  him  appointed^ 
upon  final  account,  which  shall  authorizesuch  proceedingsagainst 
the  sureties  of  such  guardian  as  may  be  taken,  in  the  like  cases, 
against  the  sureties  of  an  administrator." 

The  full  benefit  of  the  13th  section  of  the  same  Act  yet  remains 
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to  any  party  who  may  think  fit  to  cairy  a  matter  of  account  to 
the  Court  of  Equity ;  and  if  the  principal  of  sureties,  whether 
guardian  or  adn^nistrator,  be  negligent  alike  in  the  means  of  de- 
fence open  to  him  as  in  the  management  of  his  trust,  it  is  but  the 
natural  and  necessary  incident  which  sureties  undertake  to  bear 
among  the  other  burthens  they  assume.  How  far  they  may  be 
enabled,  at  their  own  instance,  to  enter  into  a  proceeding  before 
the  inferior  Court,  to  the  end  that  they  may  employ  their  own 
diligence,  in  resorting  to  an  appeal,  instead  of  sitfering  fiom  the 
indifference  of  their  principal,  is  a  matter  for  the  consideration  of 
those  who  occupy  the  position  of  the  defendant  in  this  case. 

The  conclusion  resulting  from  what  is  said  above  is,  that  the 
Court  of  law  had  jurisdiction  of  this  case,  and,  therefore,  that  the 
motion  for  nonsuit,  proceeding  upon  that  question,  is  not  well 
founded. 

The  guardian,  Benjamin  McJunkin,  received  for  his  ward  a 
Bom  of  m<aiey  firom  the  Commissioner  in  Equity,  which  was  part 
proceeds  of  lands  sold  under  authority  of  the  Court  of  Equity, 
in  which  real  estate  the  ward  had  an  interest  to  the  extent  of  the 
sum  so  received.  It  was  supposed  the  circuit  Court  was  in  error 
by  holding  that  the  defendant,  being  surety,  was  liable  for  that 
fund.  The  caae  of  Qray  vs.  Brown  (1  Rich.  361)  appears  to  be 
ccmclusive  against  the  appellant,  upon  this  ground. 

The  instructions  giv^a  to  the  jury,  complained  of  in  the  2d 
ground  of  appeal  for  a  new  trial,  do  not  seem  to  be  liable  to  just 
objection. 

The  moticHi  is  refused. 

CNsALL,  Evans,  Wabdlaw  and  Frost,  JX,  concurred. 
dmmssed. 
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Jaa.  Adamsy  as^igneey  ts.  /.  C  McMuUan  and  JZ.  Catheart 
Alex.  Carter^  assignee^  vs.  J.  C.  McMuUan  and  R.  Catheart 

The  9d  section  of  the  Act  of  1841,  (11  Stat  153)  does  not  contemplate  that  the  sur- 
render of  his  property,  by  an  applicant  for  the  insolvent  debtor's  Act,  shall  prec^le 
his  discharge.  Ta  an  aetioo,  theiefOto,  on  die  prison  boonds  bond,  aUeging,  as  a 
l>reaeh,  that  the  debtor  had  not  saneiidtied,  as  ftr  as  in  his  power,  the  propartf 
mentioned  in  his  sehednle,  the  debtor'i  discharge  under  the  insolvent  debtor's  Afll 
cannot  be  pleaded  in  bar. 

After  a  decision  sustaining  a  general  demurrer  to  a  plea,  the  Court  has  not  the  pow- 
er to  permit  the  party  to  plead  over. 

Before  Evans,  J.  at  Laticaster^  Spring  Term^  1850. 

These  were  actions  of  debt  upon  prison  bounds  bonds. 

James  McMulIan  had  been  arrested  by  the  sheriff  on  ca  sas^ 
at  the  suits  of  the  plaintits.  He  gave  bonds  to  keep  the 
bounds,  and  render  a  schedule,  with  the  additions  required  by 
the  Act  of  1841 — ^that  at  the  expiration  of  the  forty  days,  he 
trould  assign  the  property  mentioned  in  the  schedule,  and  sur- 
tender  the  same,  as  &r  as  in  his  power.  The  trulh  of  the 
schedule  was  contested,  but,  after  amendment,  was  sustained 
by  the  verdict  of  a  jury ;  and  McMuUan  was  discharged  under 
the  insolvent  debtor's  Act.  Subsequently,  the  bonds  were  as- 
signed to  the  plaintiffs,  and  these  actions  were  brought.  The 
breach  alleged  in  the  replications  was,  that  the  defendant, 
McMullan,  had  not  surrendered  the  property  mentioned  in  thd 
schedule,  as  far  as  had  been  in  his  power.  The  reply  was,  that 
McMullan  had  been  discharged  imder  the  insolvent  debtor's 
Act.  To  this  the  plaintiffs  demurred.  The  discharge,  it  was 
argued,  was  an  adjudication  of  all  matters  between  the  parties 
at  that  time,  on  the  authority  of  Hibler  vs.  Hammond.  This, 
his  Honor  thought  would  be  true,  if  the  Act  of  1841  contempla* 
ted  that  the  surrender  of  the  property  should  precede  the  dis- 
charge. But  taking  that  Act  in  connection  with  the  Act  of  1769, 
it  seemed  to  him  that  the  delivery  of  the  property  was  an  event 
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which  might  occur  after  the  discharge,  and  that  the  insertion  of 
that  condition  in  the  bond,  as  required  by  the  Act  of  1841,  was 
to  secure  the  performance  of  what  the  oath  administered  to  the 
prisoner,  by  the  Act  of  1769,  had  been  found  an  insufficient 
guaranty ;  he,  therefore,  sustained  the  demurrer. 

After  this,  the  defendants'  counsel  moved  for  leave  to  plead 
over,  so  as  to  take  issue  on  the  fact  stated  in  the  replications.  As 
ihe  question,  made  by  the  demurrer,  had  been  differently  deci- 
ded by  Judge  Wardlaw,  at  Fairfield,  and  was  pending  in  the 
Appeal  Court,  his  Honor  was  inclined,  for  that  leason,  to  grant 
the  motion — ^but,  supposing  that  the  rules  of  pleading  forbade  it^ 
he  overruled  it 

The  defendants  appealed,  and  moved  this  Court  to  reverse  the 
decision  of  his  Honor,  on  the  following  groimds. 

1.  That  the  judgment  of  the  presiding  Judge,  sustaining  the 
demurrer,  should  be  reversed,  as  the  Act  of  1841,  requiring  the 
insolvent  to  surrender  the  prc^rty  mentioned  in  his  schedule,  at 
ihe  expiration  of  the  usal  notice,  so  far  as  in  his  power,  consti- 
tutes such  suirender,  so  far  as  in  his  power,  a  condition  prece- 
dent to  his  discharge,  and  his  discharge  is  a  legal  adjudication 
that  he  has  performed  this  condition,  and  satisfied  the  condition 
of  his  bond,  which  is  to  this  purport 

2.  That  even  if  the  demurrer  should  be  sustained,  under  the 
circumstances  of  the  case,  the  defendants  should  have  leave  to 
plead  over. 

Boyce  ^  Hammandy  for  the  motion. 
ClifUanj  contra. 

Curia,  per  Evans,  J. — ^By  the  2d  section  of  the  Act  of  1841, 
(11  Stat  163)  to  extend  the  bounds  of  the  Jails  in  the  several 
judicial  districts  of  this  State,  "  all  prisoners  in  execution  in  any 
civil  process,  who  may  be  minded  to  take  the  benefit  of  the 
prison  rules,  shall  be  obUged,  not  only  to  render  the  schedule 
now  required,  but  shall  also,  at  the  expiration  of  the  notice  pre- 
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scribed  under  the  insolvent  debtor's  and  prison  bounds  Acts, 
lespectiyely,  assign  and  surrender,  as  far  as  in  his  power,  the 
property  mentioned  in  said  schedule,  and  in  default  of  such 
assignment  and  surrender,  the  bond  for  the  rules  shall  be  forfeit- 
ed, and  the  defendant  may  be  committed  to  the  body  of  the 
jail."  The  3d.  section  requires  that  the  bond  to  keep  the 
bounds  shall  ^<  be  made  to  conform  to  the  provisions  of  the  law 
as  modified  by  this  Act'^ 

In  these  cases  the  defendant,  McMullan,  being  in  the  custody 
of  the  sheriff,  at  the  suit  of  the  plaintiffs,  gave  bonds  to  keep  the 
bounds,  in  pursuance  of  the  Act  of  1841,  and  applied  for  a 
discharge  under  the  Act  of  1759,  for  the  relief  of  insolvent  debtors. 
Some  objection  was  made  to  his  schedule,  but  this  being  decided 
in  his  favour,  he  was  dischai^;ed  by  an  order,  in  the  following 
words.  <^  The  defendant  having  assigned  his  schedule  in  the 
above  case,  and  having  comphed  with  all  the  other  requirements 
of  the  law ;  on  motion,  ordered  that  he  be  dischai^ed  from  the 
custody  of  the  sheriff."  Subsequently,  these  actions  were  brought 
on  the  prison  bounds  bonds,  and  the  breach  set  out  is,  that  the 
property  contained  in  the  schedule  had  not  been  surrendered. 
The  defendants  pleaded  the  discharge  in  bar  of  the  actions; 
to  which  there  were  demurrers,  and  we  are  now  to  decide 
whether  the  pleas  are  sufficient 

In  Hibler  v.  Hammandy  2  Strob.  106,  the  defendant  had 
been  discharged  without  objection.  Subsequently  an  action  was 
brought  on  his  bond  to  the  sheriff,  and  the  breach  assigned  was, 
that  his  schedule  did  not  contain  certain  property  of  which  he 
was  the  owner  at  the  time  of  the  discha^e.  It  was  decided 
that  the  discharge  was  a  bar  to  the  action.  The  defendant  was 
not  entitled  to  his  discharge,  imless  his  schedule  was  true,  and 
if  it  was  fiUse,  that  question  should  have  been  made  on  the 
motion  for  his  discharge,  and  could  not  again  be  brought  into 
issue.  Every  matter  that  was  or  might  have  been  put  in  issue 
in  any  judicial  proceeding  was  decided  by  it.    This  case,  it  is 
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said,  decides  the  cases  under  consideratioii,  and  it  is  conceded, 
that  if  the  surrender  of  the  property  mentioned  in  the  schedule 
should  precede  the  discharge,  or,  in  other  wordi^  was  a  condition 
piecedent  to  the  discharge,  then  the  plaintiffs  have  no  right  of 
action.  The  question  is  res  judicata,  on  the  same  principles 
which  governed  in  the  case  of  Hibler  y.  Hammond.  To  deter- 
mine this  question,  it  wiU  be  necessary  to  look  into  the  old  law, 
and  to  inquire  what  were  its  defects,  which  the  Act  oi  1841  was 
designed  to  remedy. 

By  the  Act  of  1769,  (4  Stat.  87-88)  the  debtor  is  requited, 
within  six  months  after  his  discharge,  to  deliver  up  to  bis  a»< 
signee  or  assignees,  '^  all  such  goods  and  effects  omtained  in  his 
schedule,  as  shall  be  afterwards  in  his  power  to  deliver,"  and  in 
default,  he  may  be  remanded  to  prison,  there  to  remain,  unless 
good  cause  to  the  contrary  be  shown,  until  he  shall  fully  comply 
with  the  terms  of  this  law.  And  by  another  section,  it  is  made 
a  part  of  the  oath,  that  he  will,  to  the  utmost  of  his  power, 
endeavour  to  collect  all  and  singular  the  title  deeds  to  his  land, 
together  with  the  remainder  of  his  goods  and  effects  contained 
in  his  said  account,  and  will  surrender  them  to  his  as^gnees  as 
soon  as  possible  after  his  discharge.  The  Act  of  1769  provided 
only  for  the  dischai^  of  debtors  in  actual  confinement 

By  the  Act  of  1788,  (6  Stat.  78,)  any  prisoner  on  mesne  or  on 
final  process,  is  entitled  to  remain  in  the  prison  rules,  provided 
he  shall,  within  forty  days  after  being  taken  in  execution,  give 
satisfactory  security  to  the  sheriff  <^  that  he  or  she  will  not  only 
remain  within  the  said  rules,  bounds  or  limits,  but  will  also, 
within  forty  days,  render  to  the  clerk  of  the  court,  in  the  district 
where  he  or  she  shall  be  confined,  a  schedule,  on  oath  or  affir* 
mation,  (agreeable  to  the  form  of  his  or  her  religious  persuasion) 
of  his  or  her  whole  estate,  or  of  so  much  thereof  as  will  pay  or 
satisfy  the  sum  due  on  the  execution  by  force  of  which  he  or 
she  shall  be  confined." 

By  the  6th  section  of  the  Act  of  1833,  (6  Stat  493)  which 
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relates  altogether  to  discharge  under  the  prison  bounds  Act,  it  is 
enacted  Aat  the  prisoner  shall  not  be  discharged  "until  the 
property  contained  in  his  schedule  is  produced  and  deUv^red  to 
the  assignee,"  if  it  has  been  in  his  power  to  deliver  since  his 
arrest 

liiis  is  ail  the  liegislation  applicaUe  to  these  cases  anterior  to 
the  Act  of  1841,  before  recited.  The  Act  of  1788  contained  no 
proTision  for  the  deli^eiy  of  the  property,  nor  did  it  impose  any 
penalty  for  the  non-delivery,  and  it  was  to  remedy  this  defect,  I 
snppose,  that  the  Act  of  1833  was  passed.  The  condition  of 
pre-delivery  was  confined  to  discharges  under  the  prison  bounds 
Act,  (I  presume)  because  it  was  considered  that  the  creditor  bad 
a  sufficient  guaranty  under  the  insolvent  debtor's  Act,  in  the 
oath  and  liability  to  impriaonment  of  the  debtor. 

In  the  case  of  Davis  v.  Ruff^  1  McM.  1,  this  court  deckM 
that  the  ccmdition  of  a  prison  bounds  bond  required  only  Aat 
the  debtor  should,  within  forty  days,  render  to  the  clerk  a 
schedule  of  his  estate,  but  he  was  not  required  to  apply  for  a 
discharge  or  to  assign  his  schedule.  This  decision  was  follow- 
ed soon  after  by  the  clause  in  die  Act  of  1841  before  quoted,  and, 
I  presume,  the  leading  object  of  the  Act  was  to  remedy  this 
great  defect  in  the  law.  The  Act  of  1833  left  the  law,  as  to 
the  delivery  of  the  property,  unchanged  in  discharges  under  the 
insolvent  debtor's  Act  of  1769.  The  proviaions  of  that  Act 
would  often  prove  an  insufficient  security,  and  the  words  of  the 
Act  €i  1841  shew  very  clearly  that  the  Legislature  intended  to 
enlai^  it,  by  requiring  the  additional  guaranty  of  the  prison 
bounds  bond.  If  the  words,  "  at  the  expiration  of  the  notice,'' 
had  been  omitted,  there  would  be  nothing  in  the  Act  which 
would  indicate  any  intention  to  alter  the  law  as  to  the  time  of 
delivery.  The  condition  of  the  bond  would  be  saved,  if  the 
property  was  surrendered  according  to  the  requirement  of  the 
Act  of  1769.  Can  the  use  of  those  words  vary  the  construction  1 
If  literally  interpreted,  the  assignment  as  well  as  the  surrender 
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must  be  made  on  the  day  of  the  expiration  of  the  notice,  and 
yet  a  thousand  unforseen  events  might  render  it  impossible. 
The  prisoner  may  be  sick  and  unable  to  come  into  court  to  take 
the  oath ;  there  might  be  no  court ;  the  truth  of  the  schedule 
may  be  disputed,  and  the  issue  postponed  to  another  term.  In 
these  very  cases,  it  is  said,  the  issue  was  pending  two  or  three 
courts  before  the  discharge.  None  of  these  causes,  I  presume, 
would  forfeit  the  prisoner's  bond,  because  he  did  not  assign  his 
schedule  on  the  day  of  the  expiration  of  the  notice.  Similar 
objections  will  apply  with  equal  force  to  the  question  when  the 
surrender  is  to  be  made,  and  such  a  rigid  interpretation  would, 
in  most  cases,  entirely  defeat  the  benefits  intended  to  be  granted 
by  our  insolvent  laws,  one  of  which  recites,  by  way  of  pream* 
ble,  that  the  confinement  of  pei'sons,  in  civil  cases,  ought  to  be 
less  rigorous  than  heretofore. 

If  a  prisoner,  in  actual  confinement,  had  applied  for  the  bene- 
fit  of  the  insolvent  debtor's  Act,  there  can  be  no  doubt  he  would 
have  been  allowed  time  to  deliver  the  goods  and  effects  mention- 
ed in  his  schedule,  and  I  do  not  perceive  any  thing  in  the  Act 
of  1841  which  requires  a  different  result,  where  the  debtor  has 
had  the  liberty  of  the  bounds.  If  the  Legislature  had  so  in- 
tended, some  more  explicit  words,  such  as  are  in  the  Act  of  1833, 
would  have  been  used.  The  great  object  of  the  Act  of  1841 
was  to  compel  the  debtor  to  assign  and  deliver  the  property 
contained  in  the  schedule.  Both  of  these  must,  of  course,  be 
subsequent  to  the  expiration  of  the  notice,  but  the  time,  as  well 
as  the  manner,  were  left  to  be  regulated  by  the  existing  laws. 

As  to  the  motion  to  plead  over,  that  comes  too  late  after  a 
decision  on  a  general  demurrer. 

The  motion  to  reverse  the  decision  of  the  Circuit  Court,  is, 
tfierefore,  dismissed. 

CNeall,  Frost  and  Withers,  JJ.  concurred. 

Motion  dismissed. 
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A.   W,   Yonffue^  Sheriffj  ts.  David  Aikin. 

Where  negroea  were  bid  off  at  a  sheriff'!  sale,  and  the  sheriff,  having  neglected  to 
follow  the  directions  of  the  66ih  sec  of  the  Act  of  1839,  in  relation  to  re-sales, 
some  months  after  tendered  the  negroes  to  the  purchaser,  and,  upon  his  refusiiig 
to  take  them,  advertised,  and  re-sold  them,  at  his  risk.  Hdd^  that  the  sheriff  could 
not  maintain  an  action  against  the  fint  purchaser,  either,  1,  for  a  sale  and  deUvery 
of  the  negroes ;  3^  for  a  sale  and  refusal  to  take  the  negroes  and  pay  the  pu  chase 
money ;  3,  for  a  sale,  and  re-sale  at  the  risk  of  the  former  purehaser ;  4,  on  the 
general  imUbiUUiu  count  for  goods  sold  and  delivered ;  or,  5,  on  the  common 
money  counts. 

Wliere  property  sold  at  sheriff's  sale  is  not  delivered  to  the  purchaser,  and,  after  re- 
sale, :he  sheriff  seeks  to  make  the  first  purehaser  liable,  he  must  show  that  the 
directions  of  the  law,  in  relation  to  re-sales,  have  been  complied  with. 

Before  Evans,  J.,  ai  Fairfield^  Spring  Term^  1850. 

This  was  an  action  of  assumpsit,  by  the  plaintiff,  as  sheriff, 
against  the  defendant,  who  had  bid  off,  for  $1976,  at  the  plain- 
tiff's sale,  on  the  sale  day,  in  September,  1844,  four  slaves,  Rhina 
and  her  three  children,  sold,  under  execution,  as  the  property  of 
one  John  Ford.  The  declaration  contained  five  counts :  1,  for  a 
sale  and  delivery  of  the  negroes  by  the  plaintiff,  as  sheriff ;  2, 
for  a  sale  and  refusal  by  the  defendant  to  take  and  receive  the 
negroes,  and  pay  the  money ;  3,  for  a  sale  and  resale  at  the  risk 
of  the  former  purchaser,  and  a  claim  for  the  difference ;  4,  for 
goods  sold  and  delivered,  with  a  bill  of  particulars ;  and,  6,  for 
interest  and  the  common  money  counts.  After  the  sale,  the 
negroes  went  back  to  the  plantation  of  Ford,  and  remained  there 
under  his  care,  or  imder  the  care  of  N.  A.  Peay,  who  had  pur« 
chased  the  plantation  and  a  large  portion  of  Ford's  negroes. 
Peay  was  a  large  and  the  oldest  execution  creditor  of  Ford,  and 
it  was  alleged,  on  the  part  of  the  defendant,  but  denied  on 
Peay's  part,  that  the  defendant  had  transferred  his  bid  for  Khina 
and  her  children  to  Peay.  The  principal  part  of  the  evidence 
was  directed,  at  the  trial,  to  this  point  At  the  sale  day,  in 
Ck^tober|  Peay,  denying  that  such  transfer  had  been  made, 
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demanded  the  money  of  the  sheriff.  An  interview  was  had 
with  the  defendant,  who  affirmed  that  such  a  contract  had  been 
made ;  Peay  denied  it,  and  an  altercation  took  place  betweeai 
them.  No  further  proceedings  were  had  until  January,  1846, 
when  Peay  brought  the  negroes  to  Winnsboio,  and  a  formal 
tender  was  made  of  them  to  the  defendant,  who  refused  to  take 
them :  they  were  then  advertised  for  re-sale,  and  sold  by  Cock- 
.rell,  the  successor  of  the  plaintifl^  on  the  sale  day  in  February, 
at  the  risk  of  the  former  purchaser,  and  purchased  by  Peay  for 
$706.    This  action  was  then  brought 

When  the  plaintiff  closed,  the  defendant  moved  for  a  nonsuit, 
but,  at  that  stage  of  the  case,  the  re-sale,  in  February,  had  not 
been  proved,  and  his  Honor  overruled  the  motion. 

The  case  was  submitted  to  the  Jury,  with  instructions  that, 
under  the  second  count,  the  plaintiff  might  recover  the  damages 
actually  sustained  (if  any)  by  the  refusal  of  the  defendant  te 
accept  the  negroes  and  pay  the  purchase  money.  Tba  Jury 
found  for  the  plaintiff  $1270,  with  interest  from  the  day  of  le- 
tale. 

The  defendant  appealed,  and  renewed,  in  this  Ck>urt,  his  mo* 
tion  for  a  nonsuit,  on  the  ground,  itUer  alia^ 

Because  the  plaintiff  having  re-sold  the  slaves  before  the 

commencement  of  the  actiw,  it  is  respectfully  submitted  that 

there  was  no  count  in  the  declaration  upon  which  he  could 

recover,  the  plaintiff,  in  the  rensalei  not  having  pursued  the  pDO- 

*     visions  of  the  statute. 

B&yUttmj  for  the  motion. 
Bojfce^  Dmokins,  contra. 

Ouria,  per  O'Neall,  J. — ^The  plainliff  cannot  recover,  on  the 
first  count,  for  a  sale  and  delivery  of  the  daves  to  ttie  defendant, 
for  tibe  plain  reason  that  the  daves  were  afterwards  re-sdd. 
For,  if  the  first  sale  (as  it  is  called)  was,  indeed,  a  legal  imd 
valid  one,  completed  by  delivery,  th^i  there  could  be  no  rensale. 
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The  general  indebUaius  counts  for  goods  sold,  and  for  money 
had  and  received,  cannot  be  sustained ;  for  there  was  no  sale ; 
and  there  is  no  pretence  that  the  defendant  has  had  money  or 
money's  worth  for  the  use  of  the  plaintiff.  As  to  the  third  count, 
and  the  proof  under  it,  it  is  sufficient  to  remark,  that  Yangtie  vs. 
Caiheart,  (3  Strob.  304,)  forbids  a  recorery.  The  only  question 
is,  whether,  under  the  second  count,  and  the  evidence,  the  plain- 
tiff can  recover. 

That  count  makes  this  case,  that  the  plaintiff,  as  sheriff  of 
Fairfield,  had  seized  in  execution,  legally  advertised  for  sale,  the 
slaves  in  question,  and  c^ered  them  for  sale,  at  pubUc  auction, 
at  which  the  defendant  was  the  highest  and  last  bidder,  for  the 
sum  of  $1976,  but  that  he  would  not,  although  often  requested 
so  to  doj  take  and  receive  the  said  slaves,  and  pay  the  purchase 
money. 

Without  pausing  to  notice  defects  in  form  in  that  count,  and 
which  were,  beyond  doubt,  the  subject  of  special  demurrer,  I 
propose  to  inquire  whether  the  plaintiff  can  recover  upon  it. 

I  am  perfectly  clear  that  he  cannot  A  sheriff's  sale  is  foi: 
cash.  It  is  his  duty  to  require  the  money  to  be  paid  before  he 
delivers  the  property.  If  he  chooses  to  deliver  it  before  pay- 
ment is  actually  made,  he  places  himself  in  this  position.  He 
is  regarded  in  ktw,  so  far  as  the  plaintiff  and  defendant  in  exe- 
cution are  concerned,  as  having  received  the  money  bid,  and 
his  only  remedy  is  by  action  against  the  purchaser  on  the  sale. 
But,  if  there  be  no  delivery  to  the  purchaser,  (and  that  is  the 
point  of  view  in  which  the  re-sale  forces  us  to  consider  this  case,) 
then  the  68th  sec.  of  the  Act  of  1839,  (11  Stat.  37,)  points  out 
his  course.  If  he  follows  it,  he  will  be  entitled  to  recover ; 
otherwise,  not  Here,  according  to  the  count  and  the  proo^ 
Aiken  refused  to  receive  the  slaves,  which  had  been,  at  his  bid, 
struck  off  to  him.  When  this  case  was  formerly  before  the 
Court,  (3  Strob.  633,)  the  only  question  brought  to  our  view,  in 
considering  the  competency  of  John  Ford,  was  whether  Aiken's 
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bid  had  been  transfened  to  Peay,  Now,  however,  whoi  the 
record  ia  brought  up^  and  the  case  is  thoroughly  siftedi  it  appears 
tfaeiB  was  a  question  (the  one  now  before  us)  anieeedent  to  that 

Turning  to  the  68th  sec.  of  the  Act  of  1839,  we  find  that,  if 
the  purchaser  fails  to  comply,  the  sheriff  is  to  re-sell.  How? 
The  law  says,  ^  on  the  same,  or  some  subsequent  sale  day,  as 
the  plaintiff  may  direct ;  in  the  absence  of  any  direction  by  the 
plaintiff  the  sheriff  shall  re-sell  on  the  same  day,  if  practicable  ^ 
if  not,  on  the  next  succeeding  sale  day,  making,  in  every  such 
ease,  proclamation  that  he  is  renielling  at  Ihe  risk  of  such  de^ 
fi^ulting  former  purchaser."  Tongue  vs.  Caihcarij  (3  Stiob.  304.) 
The  plaintiff  has  not  complied  with  this  law,  and  he  caimol 
leoover. 

The  motion  for  a  nonsuit  is  granted- 

Evans,  Frost  and  Withers,  JJ.,  concurred. 

Wardlaw,  J. — ^I  agree  that,  by  his  neglect  to  pursue  the 
directions  of  the  Act  of  1839,  the  sheriff  lost  his  right  to  recover 
the  difference  between  the  bids  at  his  two  sales,  without  any 
proof  of  the  value  of  the  thing  sold.  But  I  do  not  agree  that 
thereby  he  lost  the  right  to  recover,  by  a  common  law  remedy, 
saeh  damages  as  he  suffered  from  the  defendant's  refusal  to 
comply  with  the  contract  involved  in  his  bid.  The  measure  of 
his  damages  was  the  difference  between  the  sum  bid  by  the 
defendant,  and  the  sum  which  would  probaUy  have  been  ob- 
tained, if  the  sheriff  had  re-sold,  as  he  should  have  done. 
For  want  of  evidence  to  show  the  amount  for  which  verdict 
ought  to  have  been  given  oa  the  second  count,  I  think  there 
should  be  a  new  trial ;  but  I  dissent  from  the  order  for  nimsuit 

ibtion.  granted. 
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J,  J.  Praity  Ordinary f  vs.  /S.  W.  Beniley, 

Where  land  was  sold  by  the  sheriff  for  partition,  by  order  of  the  Oidinary,  and  the 
teiQM  of  fale  were  not  complied  with ;  and  the  Ord^[iary,  without  maldag  an  ordic 
for  re-fale  in  writing,  placed  the  order  of  sale  in  the  ■heriff's  hands,  and  feij^ly 
directed  him  to  re-sell,  at  the  risk  of  the  first  purchaser ;  and  the  sheriff  re-sold  the 
land  for  less  than  at  the  first  sale :  kddf  that  the  Ordinary  could  not  recover  from  the 
first  purchaser  the  difference  between  the  first  and  second  sale,  on  the  ground  thni 
the  order  of  re-sale  was  not  in  writing. 

linger  the  Act  of  1839,  orden  by  the  Ordinary  for  sale  of  land  for  partition,  and  for 
re-sale  where  the  first  purchaser  does  not  comply,  must  be  in  writing. 

Before  Wahdlaw,  J.,  ai  Unwn,  FaU  Term,  1849. 

This  was  an  action  of  assumpsit  to  recover  the  difference  be* 
tween  the  sum  first  bid  for  land,  and  the  sum  for  which  it  was 
afterwards  r&-sold,  at  the  risk  of  the  former  bidder. 

The  plaintiff  is  Ordinary  for  Union  district.  Proceedings  were 
had  before  him  for  the  partition  of  real  estate.  He  made  an  order 
that  the  sheriff  should  sell  the  land  described  thex^in  <»i  the  sale 
day  in  July,  1846,  or  some  succeeding  sale  day,  upon  a  credit  of 
one  and  two  years,  to  be  secured  by  bond,  with  mortgage  and  per- 
sonal sureties.  In  July  the  sheriff  offered  the  land  at  auction ; 
and  it  was  bid  off  by  the  defendant  at  $673.  The  sheriff  returned 
to  the  Ordinary,  in  writing,  on  the  ord^  of  sale,  that  he  had  sold 
the  land  to  the  defendant  for  $673.  The  terms  were  not  complied 
with,  and  the  Ordinary,  without  making  any  other  order  or  entry 
in  writing,  handed  back  to  the  sheriff  the  former  order,  and  di* 
lected  him  to  re-sell,  at  the  risk  of  the  former  bidder.  The  sheriff 
gave  to  the  defendant  personal  notice  that  the  land  would  be  re- 
sold at  his  risk.  The  defendant  became  crippled  by  aecid^it, 
and  for  that^  or  some  other  reason,  paid  no  attention  to  the  mat> 
ler.  The  rewsale  was  made  by  the  sheriff  in  October,  1846,  for 
$501  26,  to  (me  Wilson.  His  Honor  granted  a  motion  for  non*  - 
suit,  upon  the  ground  that  the  Ordinary  could  not  maintain  the 
action,  especially  when  he  had  made  no  order  for  re-sale,  as  is 
equired  by  the  33d  section  of  the  Ordinary's  Act  of  183  9. 
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The  plaintiff  appealed,  and  moved  this  Court  to  set  aside  the 
nonsuit,  on  the  grounds — 

1st  Because  the  Court  erred  in  ordering  the  nonsuit  on  the 
ground  that  there  was  jio  written  order  of  the  Ordinary  to  the 
sheriff  V>  re-sell  the  land  at  the  risk  of  the  former  purchaser,  al- 
thou^  Itiere  was  a  verbal  order,  and  the  former  order  was  placed 
in  die  hands  of  the  sheriff  foi  that  purpose. 

2d.  Because  the  land  was  advertised  to  be  sold  at  the  risk  of 
the  former  purchaser,  and  he  was  informed  of  it  by  the  sheriff 
before  the  sale,  and  he  made  no  objection,  and  cannot  take  ad- 
vantage of  any  such  informality,  and  the  effect  of  the  decision 
would  be  to  defeat  the  title  of  the  second  purchaser,  and  the  de- 
cision is  contrary  to  law. 

Hemdon^  for  the  motion. 
A.  W.  Thomson^  contra. 


Curia,  per  Frost,  J. — The  Ordinary  is  invested  with  judicial 
powers,  and  in  the  discharge  of  them,  is  known  to  the  law  as  the 
presiding  officer  of  a  Court.  His  proper  jurisdiction  is  extensive 
and  unlimited  in  amount ;  and  in  addition  to  that,  he  exercises 
a  special  jurisdiction  in  the  partition  of  real  estate. 

It  is  an  anomaly  that  a  Court  should  issue  verbal  process.  To 
preserve  the  evidence  of  its  proceedings,  and  to  secure  to  them 
certainty,  precision  and  authority,  they  must  be  in  writing.  The 
title  to  many  tracts  of  land  must  be  derived  from  a  decree  for 
partition  in  the  Court  of  Ordinary.  The  Act  which  conferred 
the  jurisdiction,  carefully  prescribed  the  forms  of  proceeding; 
and  these  have  been  re-enacted  and  more  strictly  enforced  in 
the  Act  of  1839,  (11  Stat.  44}  respecting  the  office  and  duties  of 
the  Ordinary.  By  this  Act  (sec.  30)  all  the  proceedings  shall  be 
returned  and  carefully  filed  and  kept,  as  matters  of  record.  And 
the  Ordinaries  shall  keep  a  book,  in  which  they  flhall  record  each 
writ  of  summons  and  ^  each  order  of  sale,''  and  every  other  part 
of  the  proceeding.    All  sales  of  real  estate  are  to  be  made  by  the 
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AenSf  under  the  order  of  the  Ordinary ;  and  the  sheriff  shall 
"  certify  to  the  Ordinary  the  punsfaaser  and  the  bid  ;*  and  if  bond 
be  not  accordingly  given,  the  Ordinary  may  order  a  r^^sale  at  the 
risk  of  the  former  purchaser."    (Sec.  32.) 

How  can  a  verbal  order  for  sale,  whether  the  first  or  any  sub-  , 
sequent  sale,  be  returned  and  filed?  and  how  shall  it  be  recorded? 
A  curious  record  it  would  be  of  entries  of  verbal  orders ;  that,  on 
a  day  stated,  the  Ordinary  told  the  sheriff  to  sell  the  land ;  and  at 
a  subsequent  date,  that  the  sheriff  told  the  Ordinary  that  he  had 
sold  the  land,  but  the  purchaser  had  not  complied  with  the  tenns 
of  sale ;  and  thereupon,  that  the  Ordinary  told  the  sheriff  to  sell 
the  land  again.  If  such  entries,  or  any  particulars  in  them,  be 
disputed  between  the  Ordinary  and  the  sheriff  between  their  con- 
tradictory assertions  a  purchaser  could  have  no  security.  It  is 
to  prevent  such  consequences  that  orders  for  sale  are  required  to 
be  in  writing,  and  returned  and  filed  in  the  Ordinary's  office.  It 
is  not  disputed  that  the  order  for  the  first  sale  should  be»in  wri- 
ting:— ^but  it  is  contended  that,  after  a  return  of  the  first  order  for 
sale,  a  re-delivery  of  it  to  the  sheriff,  with  verbal  directions  to  re- 
sell, is  a  substantial  compliance  with  the  Act  It  is  as  necessary 
that  an  order  for  re-sale  should  be  in  writing,  as  the  order  for  the 
first  sale.  A  written  order  for  sale  cannot  be  distorted  into  an 
order,  in  writing,  for  a  re-sale,  at  the  risk  of  the  purchaser  at  the 
first  sale. 

But  it  is  affirmed,  in  the  second  ground  of  appeal,  that  the  de- 
fendant is  bound  by  the  first  sale ;  and  cannot  take  exception  to 
the  irregularity  of  the  second  sale.  That  would  be  true  if  this 
were  an  action  for  the  purchase  money.^  But  the  Ordinary  has 
rescinded  the  first  contract  of  sale,  by  the  re-sale  of  the  land ;  and 
this  action  is  brought  to  recover  the  difference.  It  has  been  de- 
cided in  Yongw  vs.  Cathcart^  (3  Strob.  304,)  and  in  Yongue  vs. 

•  By  raftranoe  to  the  ensroiMd  Act,  U  appean  that  band  is  eironemialy  pnnlod,  in 
this  Goonaettoiii  for  bid. 
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Aikenj  (asUCf  16,)  decided  at  this  Term,  that  the  sheriff  caimol  re- 
coTor  from  a  purchaser  who  does  not  comply  with  the  terms  of 
sale,  the  difference  between  the  first  and  a  second  sale,  made  at  the 
risk  of  the  first  purchaser,  unless  the  sheriff  pursues  the  directions 
of  the  Act  respecting  his  official  sales.  The  same  reason  and  ne- 
cessity apply  to  official  sales  by  the  Ordinary.  Neither  of  these 
officers,  neglecting  to  proceed  as  directed  by  law,  can  evade  the 
consequences  by  resort  to  a  common  law  right  of  action  against 
the  first  purchaser  for  the  difference  between  the  first  sale  and  a 
le-sale,  at  the  risk  of  the  first  purchaser.  If  this  were  permitted, 
Ihe  Acts  regulating  their  official  sales  would  be  nugatory. 
The  motion  is  dismissed. 

O'Nball,  Evans,  Wardlaw  and  Whitner,  JJ.,  concurred. 

Motion  dismissed. 


Rightman  Bagley  vs.  Samuel  Johnston, 

In  an  action  f(tf  a  libel,  the  decl&ratien  most  profiMv  to  eet  out  the  very  wdds  pab- 
liehed :  it  ii  not  eofficient  to  allege  them  to  be  "in  substance  as  follows." 

On  genend  demoner  to  a  declaration  the  Court  has  no  power  to  pennit  the  plaintiff 
to  amend.    The  judgment  for  the  defendant  is  final. 

Before  Withers,  J.,  at  Fairfiddy  Fall  Term,  1860. 

This  was  an  action  for  a  libel.  After  the  usual  prefatory  aver- 
ments, the  declaration  alleged  the  libel  to  be  "in  substance  as  fol- 
lows:" and  proceeded  to  set  forth  certain  words  addressed,  i^ 
writing,  to  the  plaintiff.  *  The  defendant  filed  a  general  demur* 
rer,  and  the  plaintiff  joined  therein. 

His  Honor  sustained  the  demurred ;  holding  that  a  libel  must 
be  set  forth  in  A^bc  verbct,  or  according  to  the  tenor.  A  different 
question,  he  thought,  might  have  been  presented,  peifaaps,  if  any 
good  reason  for  omitting  to  set  forth  the  libel  accordmg  to  the 
tenor  had  been  assigned  in  the  declaration. 
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mie  plaintiff  appealed,  and  moved  this  Court  to  rererse  the 
decisioiii  on  the  ground  that  it  was  contrary  to  law  and  justice. 

Hammond  and  Buchanan,  for  the  motion. 
Boylstan,  contra. 

Cfurioy  per  CyNEALL,  J. — ^We  concur  in  opinion  with  the  Judge 
below. 

To  set  out  a  libel  ''in  substance  as  follows,"  is  admitted  by  all 
the  authorities  to  be  bad. 

Starkie,  in  his  Treatise  on  Slander,  (p.  362,)  says,  '4t  has  long 
been  settled  that  the  declaration,  or  indictment,  must  profess  to 
set  out  the  very  words  published,  and  that  it  is  not  sufficient  to 
describe  them  by  their  sense,  substance^  and  effect." 

The  Court  disclaims  the  power  to  alter  any  well  settled  prin- 
ciple of  the  common  law.  It  is  only  when  uncertain,  or  of  doubt- 
ful application,  that  the  Court  may  sometimes  be  considered  as 
establishing  a  principle  different  firom  what  may  have  been  con- 
sidered the  law  by  others.  But  when  the  rule  is  clear,  our  duty 
is  performed  in  declaring  and  enforcing  it 

On  a  general  demurrer,  the  Court  has  no  power  to  grant  a  mo- 
tion to  amend    The  judgment  is  final 

The  motion  to  reverse  the  Circuit  decision  is  dismissed. 

Evans,  Wa&dlaw,  Frost  and  Withbrs,  JJ.,  concuned. 
Motion  refu»ed. 


John  Fhyd  vs.  Washington  Plof/d. 

Ttaamcy,  from  year  to  year,  of  a  fiirm  uaed  for  agricultmal  parpofes,  looks  to  the 
end  of  the  calender  year  for  iti  termination ;  and,  if  the  landlord  woaM  detennine 
it,  he  nrast,  dnring  the  onrrent  year,  g;ife  notice  of  hia  intention  to  do  lO  at  ihe 
end  of  the  year. 

Rani  if  not  eeiential  to  a  tenancy. 
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The  appellant  will  not,  witlumt  a  copy  of  the  declaration,  be  peniitted  (o  ndia 

qoestioiui,  for  the  decision  of  which  it  is  indlspeneable. 
Id  trespass  vi  et  amUs,  counts  for  distinct  trespasses,  on  land  and  goods,  may  be 

joined. 

Before  Evans,  J.,  at  Newberry^  Fall  Term^  1850. 

This  was  an  action  of  trespass,  vi  et  armis,  to  land  and  goods. 
The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  One  Charles  Floyd  was  the  former  owner  of  the  land.  He 
was  the  brother  of  the  plaintiff,  and  the  nephew  of  the  defend- 
ant In  1846,  Charles  Floyd  put  the  plaintiff  to  live  on  the 
land.  From  that  time,  until  the  trespasses  complained  of,  he 
remained  in  possession  of  the  house,  yard,  garden,  out-houses, 
and  a  small  potatoe  patch.  In  the  meantime  Charles  died, 
devising  his  estates  to  the  defendant,  his  uncle.  There  was  a 
controversy  about  the  will,  but  it  was  established.  There  was 
some  proof  of  a  parol  agreement,  that,  in  consideration  that 
John,  who  was  an  unthrifty  man^  would  secure  Charles  for  some 
liability  as  security,  Charles  agreed  that  John  might  occupy  the 
house,  out-houses,  garden,  and  potato  patch,  during  his  life. 
Charles  was  in  possession,  and  cultivated  the  other  lands  belong- 
ing to  the  plantation.  Charles  died  in  August,  1847;  and, 
between  that  and  the  first  of  October,  the  defendant,  who  took 
immediate  possession  of  his  estate,  being  executor  and  sole 
devisee,  ordered  John  off  from  the  place  two  or  three  times. 
John  refused  to  go.  The  controversy  about  the  validity  of  the 
will  was  then  pending.  John  said  Charles  put  him  there,  and 
he  would  not  go  until  he  was  ready.  The  defendant  sent  a 
paper,  which,  I  suppose,  was  a  notice  to  quit ;  but  the  witness 
did  not  say  what  it  was,  but  John  refused  to  read  it  In  the 
spring  of  1848,  the  defendant  again  sent  another  paper  by  the 
overseer,  which  John  refused  to  i^ead.  He  was  told  by  the 
overseer  that  the  defendant  wished  him  to  go  away,  and  John 
again  relbsed  to  go.  In  the  spring  of  1849,  the  defendant  told 
Johni  if  he  planted  anything,  he  would  plough  it  up,  as  he 
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wanted  the .  land  to  plant  cotton.  At  the  proper  season  for  pre- 
paring the  land  to  plant,  the  defendant  and  his  overseer  and 
negroes  entered  on  the  land.  They  pulled  down  the  fences  of  the 
garden  and  potato  patch,  and  ploughed  up  the  land.  They 
removed  the  out-houaes  and  burnt  them,  and  cut  down  the  trees 
in  the  yard.  All  the  land  thus  prepared  was  afterwards  planted 
in  cotton ;  and  the  plaintiff  was  thus  dispossessed  of  ever3rthing 
except  the  dwelling  house.  On  the  day  the  cotton  was  planted, 
the  defendant  told  John  he  might  have  the  place,  if  he  would 
give  his  note  for  $15.  John  refused ;  said  he  had  rights,  and 
that  Charles  had  put  him  there  as  a  tenant 

'^  There  were,  in  John's  possession,  several  head  of  cattle, 
which  were  called  his,  and  fed  by  him  as  his  property.  All 
these  cattle,  except  two  cows  and  calves,  the  defendant  drove  off 
from  the  plaintiff's  house  where  he  Uved.  There  was  proof 
that  John's  property  had  been  sold  by  the  sheriff,  and  that 
defendant  had  purchase^  some  or  all  of  his  cattle.  The  sale 
was  in  April,  1846.  The  cattle  were  driven  off  by  defendant  in 
the  fall  of  1848.  There  was  no  satisfactory  proof  that  the  cattle 
drove  off  by  defendant  were  the  same  he  had  bought  at  sheriff's 
sale,  but  I  think  it  likely  they  were. 

'^  It  was  also  proved  that  John's  horse  was  in  the  habit  of 
jumping  over  the  fence  into  the  defendant's  field.  A  negro  boy 
was  sent  at  night,  who  brought  the  horse  to  defendant,  who 
kept  him  a  few  days.  The  boy  was  sent  by  defendant's  order. 
There  was  no  proof  where  the  horse  was  when  taken  by  the 
negro.  Defendant  said  his  object  was  to  keep  him  up,  as  John 
would  not 

^  The  action  was  for  all  the  matters  above  enumerated. 

"  In  relation  to  the  trespasses  on  the  land,  I  charged  the  jury 
that  John  was  a  tenant  at  will  to  Charles,  and,  after  his  death, 
to  the  defendant ;  that  a  tenancy  at  will  could  not  be  terminated 
at  the  caprice  of  the  landlord ;  that  all  tenancies  at  will  were 
now  regarded  as  tenancies  from  year  to  year ;  and  that  the  land- 
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Icnrd  could  only  put  an  end  to  them  by  notice  to  quit  at  Ifae  end 
of  the  year.  If^  therefore,  the  notices  proved  were  orders  to  quit 
immediately,  the  landlord  had  no  right  to  giro  such  order,  and 
the  tenant  was  not  bound  to  obey.  If  the  notice  could  be  con- 
strued into  one  to  quit  at  the  end  of  the  year,  then  the  holding 
over  was  tortious,  and  the  landlord  might  regain  possession  in 
any  way  he  could  without  a  violation  of  the  criminal  law.  In 
this  view  the  defendant  was  guilty  of  no  trespass.  The  notice 
being  vague  and  indefinite,  I  left  it  to  the  jury  to  construe  the 
evidence. 

^*  As  regards  the  cattle,  I  told  the  jury  that  if  the  cattle  driven 
off  by  the  defendant  were  the  plaintiff's,  then  it  was  trespass ; 
but,  if  they  were  the  same  cattle  he  had  bought  at  sheriff's  sale, 
in  1846,  then  it  was  no  trespass.  I  left  this,  on  the  evidence,  to 
the  jury. 

"  As  to  the  horse,  I  told  them  it  was  a  trespass  to  take  another's 
horse,  and  keep  him  firom  the  owner's  possession  and  use,  against 
his  will ;  even  if  found  in  his  field  he  had  no  right  The  law 
directed  what  course  one  having  a  legal  fence  should  pursue, 
where  horses  and  catde  trespass  on  his  fields,  to  get  remunera- 
tion. There  was  no  proof  where  the  horse  was  taken  fix>m ;  if 
fiom  plaintiff's  stable,  or  lot,  it  was  a  trespass ;  if  firom  his  field, 
it  was  a  trespass  to  confine  him,  without  notice  to  the  owner ; 
but  it  was  a  circumstance  in  mitigation  of  damages,  that  the 
plaintiff  made  no  effort  to  keep  him  out,  and  the  defendant's 
fences  were  sufficient  for  ordinary  purposes,  and  such  as  the  law 
required. 

"  The  jury  gave  a  verdict  of  $600  for  the  plaintiff." 

The  defendant  appealed,  and  now  moved  this  Court  for  a  new 
trial,  on  the  following  groimds : 

1.  Because  his  Honor  erred  in  charging  the  jury  that,  although 
the  defendant  had  given  the  plaintiff  notice  several  times  to 
quit,  moie  than  three  months  before  the  end  of  the  year,  yet, 
unless  the  notice  was  to  quit  expressly  at  the  end  of  the  year, 
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it  yr%A  not  snfficienty  and  the  defiendant  had  no  right  to  disturb 
the  poeeesakm  of  the  plaintiflEl 

2.  Beoauae  his  Honor  eired  in  charging  that  the  plaintilBf  was 
entitled  to  three  months'  notice  to  quit,  after  it  had  been  proved 
that  the  plaintiff  set  up  a  title,  or  claimed  a  right  to  the  land,  in 
opposition  to  the  defendant. 

3.  Because  his  Honor  ened  in  charging  that  the  trespass  for 
taking  plaintiff's  horse,  foond  in  defendant's  field,  and  driving 
off  some  cows  claimed  by  plaintiff,  would  maintain  the  action, 
although  no  trespass  had  been  committed  to  plaintiff's  possession 
of  tfie  lociiM  in  quo. 

4.  Because  the  verdict  is  in  other  particulars  contrary  to  law 
and  evidence. 

Fairy  for  the  motion. 
Pap0j  contra. 

OuriOf  per  Waadlaw,  J. — ^The  grounds  of  appeal  seem  to 
have  been  taken  in  some  misapprehension  of  the  instructions 
which  were  given  by  the  Circuit  Judge. 

He  held  that,  by  construction  of  law,  a  tenancy,  for  an  indefi< 
nite  time,  of  a  farm  used  for  agricultural  purposes,  was  a  tenancy 
fiN>m  year  to  year,  looking  to  the  end  of  the  calender  year  for  its 
termination,  and  requiring  previous  notice  of  his  intention  to 
determine  it  at  the  end  of  the  current  year,  to  authorize  the  land- 
lord  so  to  determine  it  It  was  then  left  to  the  jury  to  decide 
whether  the  frequent  orders,  or  notices,  given  by  the  landlord  to 
the  tenant,  in  the  spring  of  several  successive  years,  were  orders 
to  quit  immediately,  in  violation  of  the  rights  acquired  by  the 
tenant  under  the  contract  which  the  landlord  had  permitted  to 
subsist  from  the  beginning  of  the  year  to  the  spring,  or  were 
notices  intended  to  have  effect  at  the  end  of  the  year.  In  this 
there  was  no  error. 

The  jury  were  also  left  to  decide,  from  the  evidence,  whether 
the  plaintiff  had,  by  his  acts,  so  disavowed  the  tenancy  as.  to 
deprive  himself  of  the  right  to  notice^  or  whether  his  words  conr 
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ceming  his  rights  and  his  being  a  tenant  put  there  by  his  brother^ 
were  not  consistent  with  the  relation  whict^  in  fact,  subsisted 
between  him  and  the  defendant  On  this  point  the  law  and  the 
evidence  sijstain  the  finding.  Rent  is  not  essential  to  the  exist- 
ence of  a  tenancy.    (5  Co.  65.) 

It  is  said  for  the  plaintiff,  and  was  understood  by  the  Judge 
on  Circuit,  that  there  were  various  counts  in  the  declaration,  all 
in  trespass,  vi  et  carmisy  some  one  of  which  covered  whatever 
trespass  on  land,  horse,  orcows,  the  jury  may  have  considered 
in  estimating  the  damages  they  have  found.  There  is  no  doubt 
that,  for  such  distinct  and  diverse  trespasses,  counts  may  be 
joined.  (1  Chit.  PL  193.)  It  is,  however,  said  for  the  defendant, 
appellant  here,  that  there  was  no  separate  count  for  trespass  to 
goods,  but  that  every  count  complained  of  a  breach  of  the  close, 
although  some  of  them  alleged,  as  aggravation,  the  taking  thence 
of  the  horse  and  cows ;  and  that,  therefore,  as  it  was  not  shown 
that  the  horse  was  taken  from  the  close,  damages  may  have 
been  given  for  a  trespass,  which  is  not  contained  in  any  count 
If  this  statement  concerning  the  declaration  was  known  to  be 
correct,  we  will  not  say  that  good  ground  for  a  new  trial  would 
appear ;  but  no  copy  of  the  declaration  has  been  exhibited  to 
this  Court :  it  was  Uie  appellant^s  duty,  under  the  83d  rule  of 
Court,  to  have  brought  up  such  copy,  and  we  cannot  permit  him, 
without  it,  to  raise  questions,  for  the  decision  of  which  it  is 
indispensable. 

The  motion  is  dismissed. 

O'Neall,  Evans  and  Withers,  JJ.,  concurred. 

Frost,  J. — ^I  dissent  fix>m  that  part  of  the  opinion  which 
affirms  that  a  tenancy  fix)m  year  to  year,  implied  by  law  from  a 
tenancy  at  will,  is  determined  at  the  end  of  the  calendar  year. 
The  end  of  the  year,  with  reference  to  the  tenancy,  is  computed 
from  the  time  of  the  tenant's  entry.  If  one  enters  on  land,  under 
a  lease  for  one  year,  commencing  the  first  of  April,  and  holds 
over,  it  would  be  an  arbitrary  interference  of  the  law  with  the 
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oontract  of  the  parties,  that  the  second  year  of  the  tenancy 
should  not  be  determined  till  the  first  of  January ;  and  thus 
extend  the  tenn  of  the  second  year  nine  months  beyond  the 
period  when,  by  reference  to  the  time  of  entry,  it  would  have 
ended. 

Maium  dismissed. 


John  Bariee  4*  Jssse  Bartee  vs.  Abner  M.  Hall^  Es^ot  of  Isham 

RozieTj  deceased. 

Under  tfao  I3th  section  of  the  Act  of  1839,  allowing  costs  in  eertain  cases  of  appeal 
from  the  Ordinary,  the  party  succeeding  in  the  Court  of  Common  Pleas  is  entitled 
to  costs,  though  there  be  no  appeal  from  the  decision  of  that  Court  to  the  Court  of 
Appeals. 

Before  Richardson,  J.,  at  Edgefield^  Spring  Termy  1860. 

This  was  a  role  upon  the  clerk  to  show  cause  why  he  lefused 
to  tax  the  costs  of  the  defendant,  and  sign  judgment  and  execu- 
tion against  the  plaintiffs  for  the  collection  thereof.  It  appeared 
that  the  Ordinary  of  the  district  had  admitted  to  probate,  in  due 
form  of  law,  the  last  will  and  testament  of  Isham  Rozier,  de- 
ceased ;  and  that  the  plaintiffs,  as  the  next  of  kin  of  the  testator, 
had  filed  their  suggestion,  in  the  Court  of  Common  Pleas,  against 
the  defendant,  as  executor  of  said  will,  by  way  of  appeal  &om 
the  decree  of  the  Ordinary,  and  that  an  issue  had  been  made  up 
and  tried  at  the  extra  term  of  the  Court,  in  January,  1851,  and 
a  verdict  rendered  establishing  the  will.  The  clerk  returned  for 
cause,  that,  as  there  had  been  no  appeal  in  the  case  to  the  Court 
of  Appeals,  the  defendant  was  not  entitled  to  costs. 

Upon  hearing  argument,  his  Honor  made  the  following  order, 
to  wit — ^  Ordered,  that  die  clerk  of  the  Court  tax  the  costs  of 
said  d^ndant,  as  executor  of  Isham  Rozier,  as  well  in  the 
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Court  of  Ordinary  as  in  this  Court,  and  that  said  drfendant  hare 
leave  to  aiter  up  judgment  and  issue  execution  against  the 
jdaintiffs  for  said  costs.'' 

Fiom  this  order  the  plaintifls  a^qpealed,  on  the  groimd  that 
the  cause  shown  by  the  clerk  was  sufficient 

3PGowen^  for  the  motion,  said,  costs  are  given  by  positive 
law,  and,  if  there  be  no  law  giving  them,  they  are  not  allowed. 
Commented  on  the  13th  section  of  the  Act  of  1839,  and  cited  3 
Strob.  280;  1  Rich.  4 

Bauskettj  contra. 

Curioj  per  Whitner,  J. — ^This  is  an  appeal  from  an  order 
made  on  a  rule  against  a  clerk  of  the  Court  of  Common  Pleas, 
directing  costs  to  be  taxed,  and  granting  leave  to  enter  judgment 
and  issue  execution  for  the  same.  The  question  involves  the 
proper  construction  of  the  13th  section  of  the  Act  of  1839^  "Oon- 
ceming  the  office  and  duties  of  Ordinary,"  in  relation  to  costs. 

The  remedy  intended  in  the  thirteenth  section  was,  to  provide 
ihe  right  of  appeal  fxcnn  the  Ordinary,  in  the  cases  enumevaled, 
and  to  secure  the  recovery  of  costs  where  this  right  had  nol  pre* 
vipusly  existed.  In  this  particular  case,  an  appeal  bad  been 
taken  from  the  Court  of  Ordinary  to  the  Court  of  Common 
Pleas,  being  firom  ^  a  judgment  relative  to  a  last  will  and  testar 
ment,"  a  class  of  cases  provided  for.  The  Court  of  Common 
Pleas  heard  and  decided  the  issue  presented,  and  the  parties 
litigant  acquiissced.  A  further  appeal  not  having  been  prose- 
cuted to  the  next  and  highest  tribunal,  it  is  insisted  that  costs 
may  not  be  taxed,  because  they  are  only  allowed  to  '<  the  party 
in  whose  fiivor  the  final  judgment  may  be  pronounced  by  the 
Court  of  Appeals  in  Law  or  Equity."  The  order  of  the  Judge 
who  heard  the  rule  not  &voring  this  construction,  hence  the 
complaint  The  construction  now  in^sted  on  by  the  appellant, 
being  that  until  ^  the  Court  of  Appeals,"  in  the  technical  sense 
has  pronounced  '^ final  judgmeni"  ''in  &vor  of  a  party/'  the 
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case  has  ii6t  aziwn  in  which  casta  may  be  taxed.    A  strict 
literal  constructiim  of  the  terms  used,  in  their  technical  sense, 
would  make  the  entire  paragraph  a  dead  letter.    For  in  what 
cbfis  of  casesyor  solitary  case,  it  may  be  asked,  has  '<the  Court 
of  Appeals"  ever  ^'  pronounced  a  final  judgment,"  regarding  these 
words  in  their  technical  import?    The  inquiry  is  as  to  the  in- 
tention of  the  General  Assembly.    Can  there  be  two  opinions 
on  the  subject  ?    Is  it  not  apparent,  from  the  general  reading, 
without  being  tied  down  to  any  one  particular  form  of  expres- 
sion, that  in  this  section  is  provided  the  right  of  appeal  firom  the 
Court  of  Ordinary  in  the  instances  enumerated — the  mode  of 
prosecuting  the  same,  and,  "  in  all  such  appeals,"  that  may  be 
prosecuted  to  a  final  hearing,  to  require  the  payment  of  costs  by 
the  losing  party — he  against  whom  the  final  decision  may  be 
made  ?    Litigants  in  other  cases,  on  the  civil  side  of  our  Courts, 
are  subjected  to  this  rule.    What  other  could  the  Legislature 
have  intended  ?    The  principal  costs  in  such  cases  arise  at  the 
hearing  on  circuit — ^that  hearing  is  often  satisfactory,  and  the 
decision  final.    To  a  certain  extent,  the  Circuit  Court  is  the 
Court  of  Appeals  first  designated,  and,  by  the  act  of  the 
parties,  is  often  the  last  resorted  to.    Such  a  reading,  it  is  true, 
is  rather  forced,  but  it,  perhaps,  ought  to  be  satisfactory  to  those 
who  may  be  rather  hypocritical  in  raising  the  objection  to  the 
other  clause  of  this  section. 

80  far  as  legislative  construction  may  be  called  in  aid  of  the 
intention  of  the  General  Assembly,  in  cases  of  appeal  from  the 
Ordinary,  on  the  question  of  costs,  it  may  be  seen,  by  the  Act  of 
Assembly,  1842,  page  232,  (giving  a  right  of  appeal  in  another 
class  of  cases,  according  to  the  provisions  of  this  Act  of  Assem- 
bly, 1839,)  wbjch,  in  relation  to  costs,  provides,  with  somewhat 
more  careful  phraseology,  though  not  wholly  free  firom  criticism, 
'<  That  in  all  a]qpeals  under  this  Act  (1842)  the  party  in  whose 
£EivcMr  final  judgment  may  be  pronounced  shall  be  entitled  to  tax 
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and  receive  all  his  reasonable  and  proper  costs,  charges  and 
expenses." 

There  can  be  no  reason  for  a  distinction  as  to  costs  in  these 
cases  of  appeals,  and  it  was,  obviously,  never  intended  to  make 
any. 

In  the  opinion  of  this  Court,  the  order  of  the  Judge  was  pro- 
perly granted,  and  the  motion  is  dismissed. 

O'Neall,  Evans,  Wardlaw,  Peost  and  Withers,  JJ., 
concurred. 

Motion  dismissed. 


William  Knotts  vs.  Alexander  Oeiger. 

That  ezpreM  notice  of  a  deed  will  stand  in  the  place  of  lecording,  is  too  well  settled 
to  be  now  questioned. 

The  question  was,  whether  the  plaintiff,  who  had  purchased  the  land  from  the  heirs 
of  W.,  the  grantee,  had  notice  of  a  prior  unrecorded  deed  from  W.  to  Staik.  Knox 
testified  that  being  employed  to  surrey  the  land  for  Stark,  and  haTing  in  his  posses- 
sion the  grant  to  W.  and  the  deed  to  Staik,  he  exhibited  to  the  plaintiff  *'  Stark's 
titles."  It  further  appeared  that  plaintiff  claimed  under  a  junior  grant,  but  that  af- 
ter Knox's  survey  he  procured  a  conyejrance  of  the  land  from  the  heirs  of  W.  To 
the  testimony  of  Knox,  though  contradicted  by  several  witnesses,  the  jury  gave 
cndit,  and  it  was  hdd  to  be  sufficient  evidence  of  express  notice; 

Before  Evans,  J.,  at  Lexington^  Fall  Term,  1860. 

This  was  an  action  of  trespass  to  try  the  title  to  a  tract  of  five 
hundred  acres  of  land,  granted,  in  1794,  to  one  Roland  Williams. 
In  1813,  Williams,  by  a  deed,  which  recited  that  the  land  had 
been  surveyed  in  his  name  for  the  Starks,  conveyed,  in  consider- 
ation of  ten  dollars,  and  without  warranty,  except  as  against  him- 
self and  his  heirs,  the  land  to  Alexander  B.  Staik  and  Robert 
Stark.  This  deed  was  never  recorded.  The  defendant  claimed 
under  it  by  a  purchase  at  public  outcry,  in  1844,  fix)m  one  Jacob 
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Smith,  trustee  of  Mrs.  Stark,  widow  and  sole  heir  of  Alexander 
B.  Stark. 

The  plaintiff  made  out  his  title  by  deeds  from  the  heirs  at  law 
of  Williams,  dated  in  1846,  which  deeds  were  regularly  recorded. 
The  land  was  included  in  subsequent  grants.  From  these  gran- 
tees the  plaintiff  Knotts  had  purchased ;  but  when  the  land  was 
claimed  by  Oeiger,  under  his  conveyance  from  Smith,  Knotts 
endeavored  to  perfect  his  title  by  procuring  deeds  from  the  heirs, 
under  a  contract  that  he  was  to  pay  only  in  the  event  of  a  recov- 
ery. The  real  question  between  the  parties  was,  whether  Knotts 
had  such  notice  of  the  existence  of  the  deed  from  Williams  to  the 
fllarks,  as  would  make  it  good  against  him,  without  recording. 
There  was  no  doubt  he  knew  the  land  was  claimed  as  the  pro- 
perty of  Stark.  But  it  was  not  clear  that  he  ever  had  any  knowl- 
edge that  Williams  had  made  a  deed  for  the  land  to  the  Starks, 
and  this  was  the  only  point  which  the  case  involved. 

One  of  the  subscribing  witnesses  to  the  deed  from  Williams  to 
the  Starks  was  Jonathan  Cottin,  whose  wife  was  a  child  and 
heir  of  Williams.  They  afterwards  conveyed  to  Knotts.  Cot- 
tin  proved  the  deed,  but  said  that  he  had  forgotten  the  fact  of 
attestation  when  he  conveyed  to  Knotts,  or  he  would  not  have 
done  it 

Dr.  John  Knox,  a  witness  for  the  defendant,  testified  that  ^'in^ 
May,  1841,  (which  was  after,  the  death  of  Alexander  B.  Stark,) 
he  was  employed  by  Jacob  Smith  to  run  this  land  for  Mrs.  Stark, 
which  he  did,  and  made  a  plat  of  it  He  went  to  Knott's  house 
and  informed  him  of  his  business.  Knotts,  the  plaintiff,  James 
Knotts,  Leonard  and  Scott,  were  the  chain  carriers.  Smith  fur- 
nished him  with  the  original  grant,  and  the  deed  from  Williams 
to  A.  B.  &  R.  Stark ;  both  of  which  he  had  on  the  survey.  He 
shewed  to  Knotts  Mrs.  Stark's  titles  to  the  land,  who  appeared 
satisfied  with  her  title,  and  assisted  him  in  hunting  the  lines* 
He  shewed  the  titles  to  Knotts  in  his  own  house." 

Dr.  Knox  was  contradicted  by  James  Knotts,  Scott,  and  seve- 
3 
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teI  other  witnesses  for  the  plaintiff,  who  testified  that,  when  he 
went  to  make  the  survey,  he  had  with  him  neither  the  grant  to 
Williams  nor  the  deed  from  Williams  to  the  Starks,  but  only 
some  papers,  which  he  called  Stark's  field-notes. 

His  Honor,  the  presiding  Judge,  charged  the  jury  that  the  no- 
tice which  the  law  requires  must  be  certain  and  explicit,  and  left 
it  to  them  to  decide  whether  such  notice  had  been  proved.  He 
thought  it  very  clear  that,  if  the  plaintiff's  witnesses  were  to  be 
believed,  Knox  was  mistaken.  The  jury,  however,  believed  his 
statement,  and  found  a  verdict  for  the  defendant. 

The  plaintiff  appealed,  and  now  moved  this  Ck>urt  for  a  new 
trial,  on  the  following  grounds : 

1st  Because  His  Honor,  the  presiding  Judge,  did  not  charge 
the  jury  that  the  proof  of  notice,  to  the  plaintiff  of  the  deed  frcHn 
Roland  Williams  to  Alexander  B.  Stark  and  Robert  Stark,  which 
is  not  recorded,  was  not  explicit,  and  therefore  insufiicient  to  aup* 
ply  the  place  of  registration. 

Sid.  Because  there  was  not  sufficient  proof  of  notice  to  the  plain* 
tiff  of  the  existence  of  said  deed  and  its  contents,  to  warrant  the 
finding  of  the  jury. 

3d.  Because  the  verdict  of  the  jury  is  contrary  to  law  and 
against  the  decided  weight  of  the  testimony,  and  the  charge  of 
the  presiding  Judge. 

Boozer^  Olaver,  for  the  motion. 
DeSaussure,  contra. 

Curieiy  per  O'Neall,  J. — ^That  express  notice  of  a  deed  will 
stand,  in  the  place  of  recording,  is  too  well  settled  to  be  now 
questioned.  Tart  vs.  Craufardj  (1  McC.  266,)  McFaU  vs.  Sher" 
rardj  (Harp.  296,)  and  Anderson  vs.  Harris,  (1  Bail;  316,)  may» 
out  of  many  cases  decided  on  this  subject,  be  cited  in  proof  of  the 
position. 

The  Judge  below  stated  the  law  correctly  to  the  jury.  The 
only  question  then  for  us  is,  was  there  evidence  of  express  notice? 
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That  there  was,  is  too  plain  to  be  questioned.  Dr.  John  Knox 
proved  that  the  original  grant  to  Roland  Williams,  and  his  deed 
to  Alexander  B.  and  Robert  Stark,  were  placed  in  his  hands  by 
Jacob  B.  Smith,  the  trustee  of  Mrs.  Sarah  Stark,  to  make  the 
survey,  and  that  he  showed  the  defendant  ^'  Mrs.  Stark's  titles." 
That  he  was  contradicted  by  other  persons,  is  true.  But  the  jury 
had  the  right  to  believe  him,  and  I  have  no  doubt  they  did  right 
in  believing  him.  For  he  is  an  intelligent,  respectable  man,  and 
had  abundantly  the  best  opportunity  of  knowing  what  took  place 
between  himself  and  Knotts. 

So  too  the  very  fact  that  Ejaotts  soon  after  set  about  acquiring 
Ae  title  of  the  heirs  of  Williams,  satisfies  me,  as  very  probably 
it  did  the  jury,  that  he  knew  of  the  deed,  but  thought  he  could 
lay  hold  of  the  fact  of  the  non-recording,  and  thus  defeat  the  title 
in  Mrs.  Stark  under  it. 

It  is,  however,  enough  to  say,  that  the  jury  have  passed  upon 
a  question  of  fact,  on  both  sides  of  which  there  was  testimony. 
Their  verdict,  imder  such  circumstances,  will  not  be  disturbed. 

The  motion  is  dismissed. 

Evans,  Warblaw,  Frost  and  Withers,  JJ.,  concurrei 
Motion  dismissed. 


Fear  or  Sf  Hays  vs.  The  Adwhrs.  of  WiUiam  Wingate. 

TTpmi  plaintiff'8  JL  fa.  was  indorsed  a  stay  of  "sales  only,**  and  the  plaintiff's  attor- 
ney informed  the  sheriff  that  the  stay  was  intended  to  apply  only  to  the  sale,  and 
instructed  him  to  levy  immediately.  Bdd,  that  the  indorsement  on  the  Jl,  Jo.  did 
not  justify  the  sheriff  in  failing  to  make  a  levy,  and  that  he  was  liable  to  the  plain- 
1  ff  fi>r  neglecting  to  do  so. 
The  execution  of  tiJL  fa,  consists  generally  of  two  acts :  Ist,  levy,  or  taking  the  goods 
.  into  the  sheriff's  hands  for  sale;  and,  3d,  the  sale  itselC  Either  or  both  of  these  the 
plaintiff  can  control :  and  it  is  the  sheriff's  duty  to  execute  the  Jl,  fa,  according  to 
its  VKUkdate,  or  according  to  the  plaintiff's  instructions. 
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If  a  Stay  be  glTen  the  defendant  in  the  confession  on  which  the  jud^ent  is  founded, 
and  the  plaintiff  direct  the  sheriff  to  proceed,  notwithstanding  the  stay,  the  defend- 
ant may,  on  proper  application  to  a  judge,  have  the  proceeding  arrested ;  but  the 
sheriff  cannot,  because  of  the  stay,  justiQr  his  refiisal  to  follow  the- plaintiff's  in- 
structions: semUe, 

Before  Evans,  J.,  at  Darlingtfm^  FaU  Tem^  1849. 

This  was  an  action  against  the  defendants  for  the  negligence 
of  their  intestate,  sheriff  of  Darlington,  in  not  levying  an  execu- 
tion of  the  plaintiffs  against  one  William  King.  On  the  26th 
February,  1842,  plaintiffs  entered  a  judgment  by  confession 
against  King,  for  $996  60 ;  and  on  the  same  day  lodged  their 
fi.  fa.  with  Wingate,  as  sheriff  At  the  end  of  the  confession  of 
judgment  was  added,  in  the  hand- writing  of  one  of  the  plaintifiis, 
"Sales  to  be  stayed  until  the  26th  day  of  October,  1842,''  or  words 
to  that  effect ;  and  on  the  fi  fa.  was  an  indorsement  as  follows : 
"Sales  only  imder  this  execution  postponed  till  the  26th  October, 
1842."  On  the  evening  of  the  day  the  execution  was  lodged, 
Wingate  called  on  Ervin,  plaintiffs's  attorney,  for  an  explanation 
of  the  indorsement  on  the  execution,  who  informed  him  that  it 
was  not  intended  to  stay  any  thing  but  an  actual  sale  under  that 
execution,  and  told  him  to  go  and  levy  on  King's  property  imme- 
diately. Ervin  also  stated  that  between  that  day  and  the  day 
on  which  the  sheriff  sent  to  make  the  levy,  he  had  frequently 
urged  Wingate  to  levy  the  execution ;  but  he  decUned,  saying 
that  he  thought  there  was  no  danger.  King's  property  at  that 
time  consisted  of  some  negroes,  the  title  to  which  was  in  dispute, 
a  stock  of  goods  in  his  store,  some  hogs,  &c.  On  the  12th  March, 
1842,  Wingate  became  uneasy,  and  sent  his  deputy  to  make  a 
lavy,  who,  accordingly,  on  the  14th  March,  levied  on  all  King's 
property  except  the  stock  of  goods,  which  King,  after  the  26th 
Febniary,  had  assigned  to  some  persons  who,  before  the  14th 
March,  had  placed  it  beyond  the  reach  of  the  sheriff.  From  the  * 
sales  of  the  negroes,  hogs,  d&c,  a  balance  of  $158,  after  satisfying 
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an  older  execution  and  the  costs  of  plaintiffs's  Ji.  fa.,  remained 
in  the  sheriffs  office,  applicable  to  plaintiffs's  debt. 

His  Honor  charged  the  jury  that  the  sheriff  was  bound,  within 
a  reasonable  time,  to  execute  his  writ  oi  fieri  facia^j  and,  in  de- 
fault, he  was  liable  for  any  damages  which  the  plaintiffs  sus- 
tained by  reason  of  his  neglect;  and  submitted  to  them  to  decide, 
on  a  review  of  the  facts,  whether  Wingate,  the  sheriff,  had  been 
guilty  of  negligence  in  not  levjring  on  King's  property.  He  told 
the  jury  that,  in  his  judgment,  a  stay  of  sale,  without  further 
instruction,  would  imply  a  stay  of  levy ;  but  as  in  this  case  he 
was  specially  instructed  that  a  stay  of  levy  was  not  intended, 
and  was  directed  to  proceed  and  levy  immediately,  he  should 
have  obeyed  the  instruction ;  and  his  omission  to  do  so,  within  a 
reasonable  time,  was  a  neglect  of  his  duty. 

It  was  said,  in  the  argument  of  the  defendants's  counsel,  that 
the  sheriff  was  not  bound  to  obey  the  plaintiffs's  instructions.  On 
this  subject  his  Honor  told  the  jury  that  the  writ  was  the  sheriff's 
authority  and  guide  in  the  execution  of  his  duty,  but  a  neglect 
or  refusal  to  obey  the  reasonable  and  lawful  instructions  of  the 
plaintiffs,  was  an  assumption  on  himself  of  the  responsibility, 
and  he  ought  to  answer  to  the  plaintiffs  for  any  direct  loss  sus- 
tained by  reason  of  his  negligence  or  refusal. 

The  jury  found  for  the  plaintiffs  $160,  exclusive  of  what  they 
were  entitled  to  in  the  sherifi^s  hands.  Both  parties  appealed ; 
but  in  this  Court  the  plaintiffs  abandoned  their  motion  for  a  new 
trial,  and  the  defendants  alone  insisted  upon  theirs. 

J,  A.  Dargan,  for  the  defendants. 
JP*  /.  Moses,  contra. 

Curia,  per  O'Neall,  J. — In  this  case  the  plaintiffs's  attorney 
abandoned  their  grounds  of  appeal,  so  that  the  defendants's  objec- 
tions to  the  verdict  alone  remain  to  be  considered.  They,  al- 
though several,  present  only  one  question — whether  the  sheriff, 
when  specially  instructed  to  levy,  was  justified  in  not  levying,  on 
account  of  the  sale  being  stayed  by  the  plaintiffs. 
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Our  anomalous  condition,  under  the  rule  that  the  lien  of  a 
fi.  fa.  is  from  its  lodgment,  prevents  us  from  having  the  aid  of 
authority  on  this  and  many  other  questions  arising  under  the 
sheriff's  execution  of  ^.  fas. 

I  have  no  doubt  that,  in  general,  the  execution  of  a  fi.fa.  con- 
sists properly  of  two  acts :  levy,  or  taking  the  goods  into  the  hands 
of  the  sheriff  for  sale,  and  the  sale  itself.  That  the  plaintiff  in 
execution  can  control  either  or  both  of  these,  is,  I  think,  perfectly 
clear.  Were  it  not  so,  he  might,  by  stipulating  to  indulge  his 
debtor,  in  the  ultimate  enforcement  of  his  right  of  satisfaction  by 
sale,  be  deprived  of  the  property  on  which  his  fi.  fa.  had  a  lien. 
For  while  the  sale  was  stayed  (if  such  a  stay  prevented  a  levy,) 
his  debtor  might  send  his  personal  property  into  another  State, 
and  thus  defeat  the  lien  and  the  possibility  of  satisfaction  by 
sale  when  the  stay  expired. 

The  whole  objection  urged  is  on  account  of  the  inccmvenience 
arising  from  the  sheriff  being  obliged  to  keep  the  property  for  the 
interval  between  the  levy  and  the  expiration  of  the  stay  of  sale. 
But  this  is  one  of  the  incidental  troubles  connected  with  the  cor- 
rect administration  of  the  sheriff's  office. 

I  think,  however,  the  sheriff  can  make  no  such  objection  as 
that  now  presented.  The  plaintiff  in  execution  has  the  right 
to  control,  absolutely,  so  far  as  the  sheriff  is  concerned,  the  fi.  fa. 
The  memorandum,  '^  sales  only  under  this  execution  postponed 
until  the  26th  October,  1842,"  was  the  sheriff's  law,  by  which  he 
was  to  be  governed  until  the  plaintiff  gave  him  some  other.  He 
had  no  right  to  go  back  to  the  confession,  and  justify  himself  by 
a  different  stay  there  agreed  upon.  That  was  for  the  debtor  to 
enforce  or  not,  as  he  pleased ;  the  sheriff  had  nothing  to  do  with 
it  So  when  the  sheriff  was  ordered  to  levy,  he  had  no  right  to 
say,  '  that  is  contrary  to  your  previous  instruction,  endorsed  on 
the  execution  to  stay  sales.'  The  plaintiffs  had  the  right  to  pro- 
ceed, at  their  peril :  the  debtor,  if  it  was  contrary  to  their  agree- 
ment, might,  on  a  proper  case  made,  arrest  their  proceeding,  by 
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an  order  made  by  any  of  the  Judges.    But  the  sheriff's  duty  is 
to  execute  the  fi.  fa.  according  to  its  mandate,  or  according  to 
the  plaintiff's  instructions. 
The  motion  is  dismissed. 

Evans  and  Withers,  JX,  concurred. 

Wardlaw  and  Frost,  JJ.,  dissented. 

Motion  refused. 


W.  A.  Roshorough^  ad/ministrator  of  Daniel  O.  Cabeenj  vs. 

John  L.  AWright^m^^^ 

A  prisoner,  arrested  under  ca.  so.,  was  put  JM^bfls^nn  TB  jeu,  in  custody  of  the 
jailer,  and  shortly  afterwards  escaped^^gfeheriflT was al^^Wid  judgment  re- 
corored  against  him — the  amount  otmrhiSLhe  paJid^C^^Eer  thenVaore  than  four 
years  after  the  escape,  but  within  fouveN  fi'om  '^ji^time  t|M  juSg;ment  against 
hun  was  recoTered  and  paid,  GommencSLui  V(^n  agaii^d^e  ji^er.  Held,  that 
his  right  of  action  accrued  at  the  time  of  AT^capej^Al'mat  j^i/aa  barred  by  the 
statute  of  limitations.  \     \^  jT 

In  actions  for  official  negligence,  the  cause  o^^^cUg^fP^BoAed  on  the  breach  of 
duty  which  actually  injured  the  plaintiff,  and  not  on  the  consequential  damage. 

Before  Wardlaw,  J.,  at  Chester,  Fall  Term,  1849. 

This  was  an  action  of  assumpsit  brought  to  recover  from  the 
defendant  $881,  paid  by  the  plaintiff,  under  the  following  circum- 
stances. Kelsey  6c  Halsted  recovered  judgment  against  John 
Polly  and  William  Castles,  and  on  the  29th  of  April,  1839,  issued 
their  ea,  sa.,  and  placed  the  same  in  the  hands  of  D.  6.  Cabeen, 
then  sheriff  of  Chester.  On  the  20th  May,  1839,  Polly  was  ar- 
rested and  put  in  jail,  in  custody  of  the  defendant,  as  jailer ;  and 
in  July,  1839,  he  made  his  escape  out  of  said  jail,  defendant  be* 
being  jailer. 

Kelsey  &  Halsted  brought  their  suit  against  the  plaintiff,  as 
administrator  of  Cabeen,  the  late  sheriff,  to  recover  the  amount 
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of  their  judgment  against  Polly  and  Castles,  and  on  the  30th 
March,  1847,  recovered  a  verdict  for  $850.  This  amount,  with 
$31  costs,  the  plaintiff  paid  on  the  6th  April,  1817.  This  suit 
was  commenced  on  the  14th  March,  1849.  The  picas  were  tho 
general  issue  and  statute  of  limitations. 

His  Honor  was  of  opinion  that  the  right  of  action  accrued  tc 
the  plaintiflf's  intestate  upon  the  escape  of  Polly  from  the  jail : 
and  as  more  thsui  four  years  had  elapsed  before  the  commence- 
ment of  the  action,  he  held  the  statute  to  be  a  bar,  and  ordered  a 
nonsuit. 

The  plaintiff  appealed,  and  now  moved  this  Court  to  set  aside 
the  nonsuit,  on  the  ground  that  the  right  of  action  did  not  accrue 
until  the  payment  of  the  money  by  the  plaintiff ;  and  the  statute 
was  no  bar. 

M.  WUliams^  for  the  motion. 
Gregg  4*  McAlillffy  contra. 

Ouriay  per  Withers,  J. — ^In  this  case,  as  in  all  others  that 
rest  on  the  plea  of  the  statute  of  limitations,  the  inquiry  mu9 
first  be  what  was  the  cause  of  action,  and  when  did  that  cause 
exist.  In  the  present  instance  it  is  especially  necessary  to  deter*- 
mine  what  it  was  that  constituted  cause  of  action  by  the  sheriff^ 
Cabeen,  against  Albright,  his  jailer ;  for  if  the  recovery  against 
Cabeen  was  the  solo  event  upon  which  he  had  the  right  to  sue, 
the  statute  does  not  bar  this  action — ^whereas,  if  the  escape  of  a 
prisoner,  when  he  did  escape,  afforded  cause  of  action,  then  the 
statute  of  limitations  does  bar  the  action.  We  do  not  know  how 
the  cause  of  complaint  was  in  fact  set  forth  in  the  declaration, 
and  it  would  be  more  satisfactory  to  know  it :  but  according  to 
decided  cases  in  England  and  here,  the  breach  of  duty,  wheu 
that  breach  was  committed  by  the  defendant,  was  a  good  cause 
of  action,  and  we  suppose  was  the  cause  set  forth  in  the  present 
case,  though  special  injury  might  and  may  have  been  alleged, 
with  a  view  to  the  standard  of  damages. 
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In  the  case  of  Howell  vs.  Young j  (11  Eng.  C.  L.  R.  219)  the 
cause  of  action  set  forth  in  the  declaration  was  the  misconduct 
of  the  defendant,  in  character  of  attorney,  in  ascertaining  the 
sufficiency  of  certain  specific  securities  proposed  to  the  plaintiff 
upon  a  contract  of  loan  to  a  third  person.  It  was  ruled  that  a 
sufficient  cause  of  action  was  set  forth  in  such  allegation,  and 
that  it  was,  in  fact,  the  gist  of  the  action ;  and  the  additional  mat- 
ter, also  alleged,  that  the  plaintiff  had,  by  reason  of  the  premises, 
lost  the  interest  on  his  loan,  constituted  no  part  of  the  cause  of 
action.  The  statute  of  limitations  was  made  to  have  reference 
to  the  period  of  committing  the  misconduct.  For  that  doctrine, 
as  well  as  the  immateriality  of  the  knowledge  of  the  act  by  the 
suffering  party,  and  the  developement  of  its  injurious  conse* 
quences,  our  own  case  of  the  Executors  of  Thomas  vs.  Execu- 
tors of  Ervifij  (Cheves,  22,)  is  sufficient  warrant. 

The  doctrine  is  thus  laid  down  by  Mr.  Greenleaf,  in  the  second 
volume  of  his  work  on  Evidence,  sec.  433 :  "  and  in  actions  for 
official  or  professional  negligence,  the  cause  of  action  is  founded 
on  the  breach  of  duty  which  actually  injured  the  plaintiff,  and 
not  on  the  consequential  damage." 

It  is  not  perceived  how  the  principle  shall  be  less  applicable  in 
the  relation  of  sheriff  and  jailer,  where  official  fidelity  is  due  to 
the  sheriff,  than  in  the  case  of  a  third  person  against  the  sheriff, 
where  the  like  official  fidelity  is  due  from  the  sheriff.  Nor  does 
it  appear  that  any  difference  can  arise  whether  the  obligation 
grows  out  of  contract  express  or  that  implied. 

We  think  the  statute  of  limitations  barred  the  action  in  the 
present  case ;  and  the  motion  is,  therefore,  dismissed. 

ONball,  Wardlaw  and  Frost,  JJ.,  concurred. 

Motion  dismissed. 
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Samuel  J.  Rice  vs.  Wm.  Kennedy ^  admir.  of  8.  W.  Kennedy. 

In  November,  1636|  defendant's  intestate  sold  to  plaintiff  two  negroes,  with  warranty 
of  title.  In  March,  1837,  plaintiff  sold  the  negroes  to  C,  fix>m  whose  possession 
they  were,  shortly  afterwards,  taken,  by  one  claiming  by  paramount  title.  In 
September,  1837,  C.  brought  trover  for  the  negroes ;  and  the  defendant,  being  noti- 
fied of  the  suit  by  the  plaintiff  and  C,  and  required  to  sustain  his  intestate's  title, 
employed  attorneys,  who  appeared  and  managed  the  suit  At  Fall  Term,  1843,  the 
action  was  tried,  and  a  verdict  found  for  the  defendant  therein,  which,  on  appeal, 
was  sustained.  In  October,  1845,  the  plaintiff  brought  hb  action  against  the 
defendant,  for  breach  of  his  intestate's  warranty  of  title,  and  the  defendant  pleaded 
the  statute  of  limitations.  Hdd  that,  by  the  conduct  of  the  parties,  the  statute  was 
suspended  imtil  the  action  of  trover  was  ended,  and  the  plea  was  overruled. 

Before  Richardson,  J.,  at  Fairfield^  Jhdy^  Extra  Terrn^  1848. 

This  was  an  action  of  assumpsit,  for  a  breach  of  warraDty, 
as  regards  title,  on  the  following  instrument,  to  wit : 

''  Received,  of  S.  F.  Rice,  seven  hundred  and  fifty  dollars,  in 
fiilL  for  a  negro  woman,  Lilly,  and  child,  James,  which  negroes 
I  warrant  slaves  for  life,  and  sound  in  every  respect  Witness 
my  hand  and  seal,  November  2d,  1836. 

SAMUEL  W.  KENNEDY." 

On  the  1st  March,  1837,  Rice  sold  and  delivered  Lilly  and 
James  to  Thomas  Crawford,  in  whose  possession  they  remained 
about  three  weeks,  when  they  were  taken,  without  his  consent, 
by  one  John  M'Elvey,  who  claimed  them  as  the  property  of  one 
Margaret  Phillips,  deceased,  on  whose  estate  he  had  adminis- 
tered. Crawford  brought  an  action  of  trover,  in  Chester,  to 
recover  the  Talue  of  the  negroes.  The  action  was  commenced 
September  30,  1837,  and  was  continued  in  Court  until  Fall 
Term,  1843,  when  a  verdict  was  rendered  for  M'Elvey,  the 
defendant.  An  appeal  was  taken,  which,  in  December,  1843, 
was  dismissed.  By  the  verdict  in  that  case,  it  was  settled  that 
the  title  to  Lilly  and  James  was  in  Margaret  Phillips,  at  the  time 
of  the  sale  by  Kennedy  to  Rice.    Judgment,  on  the  verdict,  was 
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entered  up  against  Crawford,  March  8th,  1844,  and  execution 
issued  and  lodged  in  sherifPs  office  same  day. 

The  present  action  was  commenced  30ih  October,  1846.  The 
pleas  were  the  general  issue  and  the  statute  of  limitations. 

It  appeared  that  Kennedy  died  shortly  after  he  made  the  sale 
to  Rice ;  and  that  Bice  and  Crawford  gave  notiee  to  the  defend- 
ant, who  had  administered  upon  the  estate  of  Kennedy,  that 
title  was  set  up  to  Lilly  and  James,  in  Margaret  Phillips — that 
Crawford  had  brought  suit,  in  Chester,  to  try  the  validity  of  the 
claim,  and  that  the  defendant,  in  the  present  action,  as  adminis- 
trator of  Kennedy,  must  sustain  the  tide  of  Kennedy.  It  further 
appeared  that  the  defendant  did  employ  attorneys  to  conduct  the 
suit  of  Crawford  against  M'Elvey;  that  said  attorneys  did 
manage  said  suit ;  and  that  the  defendant  himself  personally 
attended  some  of  the  Courts,  in  Chester,  when  the  case  was 
pending  for  triaL 

His  Honor,  the  Presiding  Judge,  overruled  the  plea  of  the 
statute  of  limitations,  and  the  jury  found  for  the  plaintiff  ^760, 
and  interest  thereon,  from  the  20th  March,  1837. 

The  defendant  appealed,  and  now  moved  this  Court  for  a  new 
trial,  on  the  ground  that,  according  to  the  undisputed  facts  of 
the  case,  plaintiff's  cause  of  action  accrued  more  than  four  years 
before  the  commencement  of  this  suit,  and,  therefore,  the  plea  of 
the  statute  of  limitations  ought  to  have  been  sustained. 

Boylston,  for  the  motion. 
Buchanan^  contra. 

Curioj  per  Whitner,  J. — ^The  dissatisfaction  with  the  Cir- 
cuit decision  arises  out  of  the  question  made  by  the  plea  of  the 
statute  of  limitations.  The  defendant  having  filed  this  plea, 
on  the  £fccts  proved,  it  was  overruled;  and  a  new  trial  is 
now  asked,  because  of  error  therein.  This  is  the  only  ground  of 
appeal. 

In  the  review  of  the  case,  it  will  be  assumed  that,  in  the  sale 
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of  the  negro  woman,  Lilly,  and  child,  by  Samuel  W.  Kennedyi 
appellant's  intestate,  to  the  plaintiff,  Samuel  F.  Rice,  there  was 
a  warranty  of  title,  and,  whether  arising  on  the  instrument  of 
writing,  or  by  implication  of  law,  the  result  of  the  motion  now 
submitted  would  be  the  same. 

The  report  of  the  Presiding  Judge  sufficiently  shows  the  facts 
of  the  case. 

The  failure  of  Crawford  to  recover,  establishes  that  Kennedy 
had  no  title  to  the  slaves  at  the  time  of  sale ;  and  the  defendant, 
therefore,  claims  that  the  warranty,  as  to  title,  was  broken  as 
soon  as  made,  and  that,  from  the  time  of  this  breach,  a  right  of 
action  accrued ;  or,  if  the  warranty  assured  quiet  enjoyment,  as 
well  as  seisin,  yet,  when  the  possession  was  disturbed,  and  title 
asserted  by  another,  that  this  was  such  a  breach  of  this  contract 
as  to  give  a  right  of  action ;  and,  failing  to  avail  himself  thereof 
within  the  statutory  time,  that  the  plaintiff  had  lost  his  remedy. 

The  plaintiff,  at  the  time  of  his  contract,  of  course  reposed  on 
defendant's  undertaking  that  his  title  was  good,  and  that  his  en- 
joyment should  be  quiet,  or  that  he,  the  defendant,  would 
indemnify  for  any  failure,  whether  partial  or  total. 

When  the  possession  of  the  plaintiff  was  intruded  on,  and  an 
adverse  claim  set  up,  a  legal  test  was  promptly  resorted  to,  for 
the  purpose  of  ascertaining,  with  certfidnty,  whether  his  title  was 
valid,  and  whether  this  disturbance  was  by  a  mere  trespasser, 
or,  in  fact,  by  the  legal  owner.  When  he  applied  to  the  defend- 
ant, then  standing  as  his  warrantor,  and  gave  notice  that  his 
title  and  possession  had  been  assailed,  the  defendant,  it  is  alleged, 
by  his  conduct  in  the  issue  between  Crawford  and  M'Elvey,  re- 
affirmed what  was  said  by  his  warranty  as  to  title — ^undertook 
to  sustain  it,  and,  at  the  same  time,  to  punish  thereby  the  wrong- 
doer for  this  invasion  of  Crawford's  rightful  possession.  Under 
defendant's  management,  the  conflicting  claims  were  investi- 
gated— ^the  contest  protracted — and  years  elapsed ;  when,  failing 
in  the  issue,  he  leaves  the  plaintiff  to  coimt  the  costs  of  his 
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rashness,  and  claims  that  time  had  placed  him  beyond  plaintiff's 
reach.  Such  propositions  shock  one's  sense  of  fair  dealing,  and 
are,  at  least,  enough  to  put  the  mind  on  anxious  inquiry  whether 
these  are  necessary  legal  deductions. 

From  the  view  taken  of  the  case,  this  Court  is  relieved  from 
most  of  the  perplexing  questions  thus  suggested,  and  from  the 
necessity  of  imposing  on  the  plaintiff  any  unreasonable  onus  in 
the  prosecution  of  his  remedy. 

This  relief  is  none  the  less  acceptable  to  the  Court  because 
afforded  by  the  defendant  himself.  When  he  was  notified  of 
the  suit  of  Crawford  vs.  McElvey,  and  of  the  issue  involved,  he 
did  what  it  was  entirely  proper  he  should  do. 

Because  of  the  contract  of  his  intestate,  and  to  save  multipli- 
city of  suits — ^to  solve  precisely  the  same  questions,  though 
affecting  different  vendors  and  vendees,  (and  these,  it  may  well 
be  perceived,  may  have  been  greatly  increased  in  number,)  these 
parties  have  done  what  is  equivalent  to  a  construction  of  their 
own  contract,  and  fixed,  as  well  the  mode,  as  the  contingency 
on  which  their  respective  rights  should  be  determined.  This 
defendant,  therefore,  being  the  first  seller,  and  mainly  concerned 
in  sustaining  the  suit,  stepped  forward  and  assumed  the  position 
proper  for  the  interests  of  all  the  parties,  and  these  acts,  in  the 
opinion  of  this  Court,  amounted  to  an  agreement  to  postpone 
and  submit  to  the  adjudication  thus  to  be  had ;  and  that  legal 
eviction,  therefore,  should  be  the  test  of  the  breach  of  contract, 
and  that,  until  thus  ascertained,  the  respective  rights  of  parties 
should  be  suspended. 

This  may  be  regarded  as  analagous  somewhat  to  a  further 
promise  to  pay  by  a  debtor,  or  to  an  acknowledgment  of  subor* 
dination  of  title  by  one  in  possession. 

When  the  decision  was  thus  had,  from  that  time  these  ques- 
tions were  determined,  and  this  party  must  be  held  to  the  con« 
sequences  of  his  act. 

The  plea  of  the  statute  of  limitations  was,  therefore,  properly 
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overruled,  and  the  motion  for  a  new  trial  is  consequently  re* 
fused. 

O'Neall,  Evans,  Wardlaw,  Frost,  and  Withers,  JJ», 
concurred. 

Motion  dismissed* 


John  J.  Kinsler,  survivor  of  Kinsler  4*  Jordan^  vs.  James  B. 

McCatUs. 

After  disaolutioa,  imter  vnwf,  of  a  finn,  one  partner,  who  had  snndrjr  notei  of  the 
finn  for  eollection,  placed  one  of  them  in  the  hands  of  an  attorney  for  suit  The 
attorney  sued  in  the  name  of  the  firm,  and,  after  judgment,  the  partner,  who  had 
placed  the  note  in  his  hands,  died.  The  debts  of  the  firm  not  being  fully  paid,  the 
aurriyin'g  partner  claimed  the  money  due  on  the  judgment,  and  gaye  the  attorney 
notice.  The  attorney  collet  ted  the  money  and  paid  it  to  the  administrator  of  tha 
deceased  partner;  whereupon,  the  surviving  partner  sued  the  attorney  for  tho 
money.    Hddy  that  he  was  entitled  to  lecover  it. 

If,  after  dissolution,  irUer  vivos,  the  choses  in  action  of  the  partnership  are  left  with 
one  partner  for  collection,  and  he  dies,  the  title  does  not  vest  in  his  administmtor, 
but  in  the  sunriving  partner;  and  an  attorney  who  had  received  for  suit,  from  the 
deceased  partner,  a  note  payable  to  the  firm,  but  had  not  collected  the  money  before 
his  death,  is  bound  to  account  for  it  to  the  surviving  partner,  especially  if  notice  be^ 
given  to  him  of  the  surviving  partner's  claim  before  he  parts  with  the  money. 

If  a  plaintiff  unnecessarily  style  hbnself  "  survivor  of,"  Ac ,  such  words  may  be 
treated  as  descrip^  persona,  or  rejected  as  surplusage. 

Before  Withers,  X,  at  Fairfield,  Fail  Term,  1860. 

This  action  was  brought  to  recover  from  the  defendant 
$230  72,  (less  commissions,)  which  he,  as  attorney,  had  collected 
in  a  case  entitled  Kinsler  Sc  Jordan  vs.  John  Z.  Hammond, 
administrator  of  J.  T.  Williamson.  The  defence  arose  out  of 
the  following  state  of  facts,  viz :  Kinsler  Sc  Jordan  dissdved 
their  co-partnership  in  June,  1842;  Kinsler  left  all  the  notes 
payable  to  the  firm,  (Williamson's  included)  and  some  payable 
to  himself,  in  the  hands  of  Jordan  for  collection.  In  1843,  Jor- 
dan placed  the  note  of  Williamson  in  the  hands  of  the  defendant 
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Jordan  died  in  1847,  insolvent,  and  administration  was  granted 
on  his  estate.  In  September,  1849,  the  defendant  rqaeived  the 
money  in  the  case  against  the  administrator  of  Williamson,  and 
paid  it  over  to  the  administrator  of  Jordan  on  the  same  day  he 
collected  it,  or  very  soon  thereafter,  notwithstanding  Einsler  had 
previously  claimed  to  receive  it  of  him,  as  the  survivor  of  the 
firm  of  Kinsler  6c  Jordan.  Kinsler  did  not  take  back  the  uncol- 
lected notes  in  Jordan's  hands  until  after  Jordan's  death :  at  his 
death,  the  debts  of  the  firm  were  not  fully  paid — Einsler  had 
paid  something  towards  them  since  Jordan's  death,  and  some 
were  yet  unpaid. 

His  Honor  did  not  see  how  the  defendant  could  recognize  a 
firm  not  in  existence  when  he  contracted  with  Jordan  in  his 
individual  capacity,  and  be  required  to  pay  the  money  he  col- 
lected for  Jordan  to  any  one  but  Jordan  or  his  representative. 

The  plaintiff  upon  hearing  this  view  of  his  case,  took  a  non< 
suit,  with  leave  to  move  to  set  it  aside ;  which  motion  he  now 
made. 

Hammond  4*  Biuhanan^  for  the  motion. 
RuUandy  contra. 

Cwri€by  per  Frost,  J. — ^It  is  elementary  law  that,  by  the  con- 
tract of  partnership,  the  partners  acquire  a  joint  interest  in  the 
effects  of  the  partnership,  and  are  constituted  mutual  agents  for 
all  purposes  within  the  scope  and  objects  of  the  partnership. 
After  a  dissolution,  inter  vivos^  the  joint  interest  of  the  partners 
continues  in  the  partnership  property ;  and  the  mutual  agency 
is  prolonged,  with  some  qualifications  not  material  to  this  case, 
imtil  the  afiairs  of  the  partnership  are  administered.  A  part- 
nership is  not  completely  dissolved  until  its  afiairj  are  closed. 
The  possession  of  any  part  of  the  assets,  by  either  partner,  does 
not  sever  the  joint  property,  nor  vest  a  separate  interest  in  him. 
If  the  partnership  is  dissolved  by  the  death  of  one  of  the  part* 
ners,  or  being  otherwise  dissolved,  one  of  the  partners  afterwards 
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dies,  the  legal  title  to  all  the  choses  in  action,  which  belonged  to 
the  partnership,  becomes  vested  in  the  surviror  or  survivors. 
If  there  be  only  one  survivor,  the  settlement  of  the  partnership 
is  devolved  on  him.  He  must  sue  in  his  own  name  for  the  reco* 
very  of  debts  due  to  the  partnership ;  and  he  only  can  be  sued 
by  the  creditors  of  the  partnership.  The  representative  of  a 
deceased  partner  has  no  legal  interest  or  title  in  the  choses  in 
action  which  may  have  been  in  the  possession  of  the  deceased 
partner  at  the  time  of  his  death,  and  is  liable  to  an  action  by  the 
surviving  partner  for  the  recovery  of  them. 

Consistently  with  these  general  principles,  it  cannot  be  dis- 
puted that,  if  Williamson's  note  had  remained  in  the  possession 
of  Jordan,  uncollected,  at  the  time  of  his  death,  Kinsler  might, 
in  an  action  of  trover,  have  recovered  it  against  Jordan's  admi- 
nistrator. The  debts  of  the  partnership  were  unpaid.  Jordan 
held  Williamson's  note  under  no  assignment  or  transfer  of  his 
interest  from  Kinsler ;  but  on  a  deposite  by  Kinsler  of  that  and 
other  notes,  due  to  the  partnership,  and  to  Kinsler  individually, 
for  collection.  The  legal  right  of  Kinsler,  to  Williamson's  note, 
was  admitted  by  the  administrator  of  Jordan,  when  he  delivered 
to  Kinsler  the  other  partnership  notes.  They  had  all  been  de- 
posited with  Jordan  by  Kinsler,  at  the  same  time,  and  for  the 
same  purpose.  There  is  no  evidence,  nor  allegation  even,  that 
Jordan  had  any  claim  or  interest  in  Williamson's  note  which  he 
had  not  in  the  rest.  From  this  implied  admission  of  Kinsler's 
right  to  Williamson's  note  proceeds  the  necessary  concession,  by 
Jordan's  administrator,  that  the  amount  collected  by  the  defend- 
ant was  wrongfully  paid  to  him. 

What  defence  can  the  defendant  make  to  the  plaintiff's  right 
to  recover  from  him  the  amount  tortiously  paid  to  Jordan's 
administrator? 

The  payment  was  not  made  without  notice  of  the  plaintiff's 
claim.  The  defendant  knew  that  Jordan  had  been  the  partner 
of  Kinsler,  and  that  Jordan  was  dead.    He  knew  that  William- 
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80d's  note  was  partnership  property,  for  it  was  payable  to  Kins- 
ler  &  Jordan,  and  was  collected  under  a  judgment  and  execution, 
recovered  in  the  copartnership  name.  The  defendant,  according 
to  the  report,  had  no  evidence  whatever  of  the  severance  of  the 
joint  interest  by  any  transfer  or  assignment  by  Kinsler  to  Jordan. 
Jordan's  possession  oc  the  note  warranted  no  presumption  that 
it  was  his  individual  property,  for  that  was  entirely  consistent 
with  the  fact,  that  it  was  partnership  property.  The  defendant 
cannot  plead,  if  he  would-  admit,  ignorance  oi  the  law  that,  by 
the  death  of  Jordan,  the  legal  interest  in  Williamson's  note 
became  vested  in  Kinsler.  Besides  all  this,  the  defendant  had 
actual  notice  of  Kinsler's  claim  to  the  amount  recovered,  and 
yet  wilfully  paid  it  to  Jordan's  administrator. 

The  defendant  cannot  plead  that  Jordan,  as  partner,  had  an 
agency,  coupled  with  an  interest,  which  might  trsnsmit  the  note 
to  his  administrator.  Jordan's  agency  was  detei  mined  by  his 
death,  and  his  joint  interest  became  vested  in  Kinsler.  When  a 
deposite  is  made  by  a  party,  in  a  special  character,  as  guardian, 
executor,  or  trustee,  tlien,  if  the  trust  has  terminated,  as  if  the 
guardianship  had  ceased,  or  the  executor  renounced,  and  a  new 
administrator  aj^KHUtcd,  the  delivery  should  be  to  the  party 
entitled  to  the  right  of  property.  If  the  infant  has  come  of  age, 
the  delivery  should  be  to  him ;  or  in  case  of  the  new  administrator, 
the  delivery  should  be  to  him :  Story  Bail.  83.  In  an  action  by 
the  surviving  partner,  the  defendant  can  no  more  plead  a  bail- 
ment by  the  deceased  partner,  than  in  an  action  by  the  executor, 
can  the  defendant  plead  a  bailment  by  the  testator. 

The  defendant  cannot  object  that,  being  the  bailee  or  agent  of 
Jordan,  the  action  cannot  be  maintained  against  him,  but  should 
have  been  brought  against  the  administrator  of  the  bailor* 
However  it  may  have  been  formerly  held,  the  right  of  the  owner, 
in  all  cases,  to  recover  his  property  against  a  person  having  no 
title,  whether  a  bailee,  or  not,  is  now  established :  Story  BailnL 
79 ;  Wilson  v.  AndertoUy  1  B.  &  Ad.  460.  If  the  principal  is  a 
wrong-doer,  the  agent,  however  i|pocent  in  intention,  who  par- 
ticipates in  the  act,  is  a  wrong-doer  also:  Story  Agency,  i397; 
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Perkins  vs.  Smithy  1  Wils.  329 ;  Adamstm  vs.  Jarvisy  4  Bing. 
66.  Jordan  was  a  wrong-doer  if  he  deposited  Williamson's  note 
with  the  defendant,  to  be  collected  on  his  individual  account 

If  it  be  objected  that  no  cause  of  action  accrued  to  Kinsler  & 
Jordan  against  the  defendant,  with  respect  to  the  amount  of 
Williamson's  note,  because  it  was  collected  after  Jordan's  death, 
and  so  the  action  should  have  been  brought  by  Kinsler  in  his 
own  name ;  Kinsler's  styling  himself  "  survivor  of  Kinsler  &  Jor- 
dan," may  be  treated  as  a  descripiio  persaruBf  or  rejected  as  sur- 
plusage. 

The  motitm  is  granted. 

O'Neall,  Evans  and  Wardlaw,  JJ.,  concurred* 

Motion  granted. 


TYtistees  of  the  WadsworthviUe  Poor  School  vs.  John  Meetze. 

Where  the  title  to  land  waa  vested  in  a  corporation,  and  certain  persons  sued  for  the 
land  in  their  individnal  names,  styling  themselves  trustees  of  the  corporation,  and 
discontinued  or  let  fidl  their  action ;  and,  more  than  two  years  after  such  discon- 
tinuance or  letting  &11  the  action,  the  corporation  sued  for  the  land  in  its  corporate 
name.    Hdi^  that  the  first  action  was  no  bar  to  the  second. 

By  the  Act  of  1744,  (3  Stat  612.)  plaintiff,  in  trespass  to  try  titles,  is  barred  of  his 
second  action,  if  he  does  not  commence  it  within  two  years  after  his  first  is  deter- 
mined against  him,  by  verdid  andjudgmeiUt  nmtsuU,  tUsconHmutnce,  or  ciker  Idting 
faU  the  action,  Hdd^  that  a  plea  of  such  verdict  and  judgment,  nonsuit,  discon- 
tinuance, or  other  letting  fall  the  action,  should  conf^xi^.^  pnnU  paUt  per  rectnrdum^ 
and  must  be  verified  by  the  production  of  a  judgment 

Lapse  of  time  and  other  circumstances  hdd  sufficient  to  raise  the  presumption  of  a 
conveyance  to  a  party  who  was  not  in  possession  of  the  land. 

The  Act  of  1805,  (5  Stat  496,)  suspending  the  statute  of  limitations,  so  &r  as  it  may 
relate  to  certain  lands  therein  mentioned,  exempts  the  lands  from  the  operation  of 
the  statute,  for  all  time  to  come,  and  in  whomsoever  the  title  might  be  vested. 

The  Act  of  1718,  limiting  the  right  of  action  for  land  to  Lt%  years,  is  not  repealed, 
but  only  changed  by  the  Act  of  1824,  which  extends  the  time  to  ten  years. 

The  possession,  which  authorlBCS  the  presumption  of  a  conveyance,  must  be  adverse 
and  not  permissive. 

Where  possession  is  permissire,  the  dnant's  declaration  to  a  third  person  that  ha 
will  claim  the  land  under  the  statute  of  limitations,  will  not,  without  notice  to  the 
landlord,  convert  his  permissive  into  an  advene  possession* 
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If  a  tenant  convey  the  land  in  fee  simple,  it  is  a  disclainier  of  the  tenancy,  and  the 
landlord  may  sue  for  the  land  without  giving  notice  to  quit  and  before  the  termina* 
tion  of  the  lease. 

Befcre  Evans,  J.,  at  Lexington^  Fall  Terrn^  1860. 

In  this  case — trespass  to  try  titles — ^the  report  of  his  Honor,  the 
presiding  Judge,  is  as  follows : 

The  plaintiffs's  title  was  made  out  thus:  The  land  was  granted, 
in  1786,  to  Wadsworth  &  Turpin.  Turpin  conveyed  his  inter* 
est  to  Wadsworth  in  1797.  In  1799  Wadsworth  devised  all  his 
lands,  in  certain  districts,  to  H.  W.  DeSaussure,  and  other  gen- 
tlemen, in  trust,  to  establish  a  Poor  School  in  Laurens  District 
In  1805  the  Legislature  passed  an  Act  suspending  the  statute  of 
limitations  as  to  the  lands  thus  devised  by  Wadsworth.  In 
1810  an  Act  was  passed  incorporting  the  trustees  of  the  Wads- 
worthville  Poor  School,  for  the  purpose  of  canying  into  effect 
the  trusts  declared  by  the  will :  (6  Stat  622.) 

The  defendant  claimed  under  one  Christian  Rail,  to  whom  a 
tract  of  land,  including  the  land  claimed  by  the  plaintiffs,  had 
been  granted,  in  1824.  Rail  conveyed,  to  Meetze,  this,  with 
other  lands,  in  1834.  From  the  date  of  Rail's  gitint,  and  pro- 
bably a  year  or  so  before.  Rail  was  in  possession  of  a  part  of 
the  land,  until  he  sold  to  Meetze,  who  has  been  in  possession 
ever  since,  thus  establishing  a  continuous  possession  of  more 
than  twenty  years  before  the  conunencement  of  this  action.  In 
1841  a  writ  was  sued  out  against  Meetze,  to  recover  the  same 
land,  in  the  name  of  John  Godfrey,  John  Odell,  and  others, 
styling  themselves  the  trustees  of  the  Wadsworthville  Poor 
School.  No  further  proceedings  were  had  in  the  case,  except 
that  a  notice  was  served,  signed  by  Caldwell  &  Addison,  plain-* 
tiffs^s  attorneys,  that,  on  the  trial,  a  copy  of  Wadsworth's  will 
would  be  given  in  evidence. 

It  was  proved  by  one  Jonathan  Taylor  that,  when  Rail  was 
about  to  settle  on  the  land,  he  told  him  of  the  old  grant,  and 
showed  him  the  lines ;  advised  him  not  to  put  his  house  on 
the  land.    In  consequence  of  this,  Rail  put  his  dwelling-house 
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outside  of  the  line.  He  said,  if  he  put  his  bam  there,  and  there 
came  no  legal  owner,  he  would  hold  it  by  possession.  He  told 
Rail  about  a  surveyor  coming  from  Laurens  to  run  the  land,  to 
whom  he  had  showed  the  lines.  After  this.  Rail  said  he  had 
been  to  Laurens,  and  had  got  a  lease  from  an  agent  for  thirty 

years^ 

On  the  legal  principles  involved,  and  which  are  excepted  to 
in  the  grounds  of  appeal,  I  charged  the  jury  as  follows : 

1.  That  the  former  suit  was  no  bar.  The  legal  estate  was  in 
the  corporation,  who  could  sue  only  by  its  corporate  name.  The 
former  suit  was  in  the  name  of  certain  individuals,  styling 
themselves  the  trustees  of  the  Wadsworthville  Poor  School. 

2.  That  the  connected  possessions  of  Rail  and  Meetze  was 
long  enough  to  authorize  the  presumption  of  a  deed  from  the 
rightful  owner,  but  for  the  declaration  of  Rail  that  he  had  a 
lease  from  an  agent  of  the  owners  of  the  land  for  thirty  years. 
The  possession,  which  authorizes  the  presumption  of  a  deed, 
must  be  adverse,  and  not  permissive ;  and,  if  Rail's  possession 
was  under  such  permission,  no  adverse  title  could  be  presumed. 
It  was  not  stated  whether  the  lease  was  written  or  parol,  but  I 
thought  it  immaterial.  The  object  was,  to  show  a  permissive 
possession,  and  this  might  be  proved  by  Rail's  declarations, 
without  the  production  of  the  lease. 

3.  That,  if  Rail's  possession  was  permissive,  his  declaration 
to  Taylor  (even  if  made  after  the  supposed  lease),  that  he  would 
claim  under  the  statute  of  Umitations,  could  not  convert  his  per- 
missive possession  into  an  adverse  possession,  without  notice  to 
the  plaintiffs  of  such  adverse  holding. 

4.  That  Meetze's  possession,  although  adverse,  was  not  suffi- 
cient to  authorize  ttxe  presumption  of  a  deed ;  nor  could  the  sta- 
tute of  limitations  avail  him,  as,  in  relation  to  this  land,  it  was 
suspended  perpetually  by  the  Act  of  1805 ;  and  the  Act  of  1824 
was  no  repeal  of  the  Act  of  1805. 

6.  That  the  lease  for  thirty  years  did  not  prevent  the  plain- 
tiffs from  suing  the  defendant,  whose  possession,  under  a  con- 
veyance in  fee. simple  firom  Rail,  was  clearly  adverse.    The 
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conveyance  in  fee  simple  was  a  disclaimer  of  Rail's  tenancy, 
and  the  plaintiffs  might  sue  without  notice  to  quit,  and  before 
the  termination  of  the  lease. 

The  objection  contained  in  the  second  ground  (that  there  was 
no  transfer  from  the  trustees  named  in  the  will  to  the  corpora- 
tion) was  not  made  at  the  trial.  There,  was  no  evidence  on  this 
point,  except  the  Act  of  incorporation.  But  the  length  of  time 
that  had  elapsed,  the  Act  itself,  and  the  recognition  of  their  title 
by  Rail,  I  would  have  held  sufficient  evidence  that  the  trustees 
had  refused  to  take  the  devise,  or  had  surrendered  it  to  the  cor- 
poration. 

The  jury  found  for  the  plaintiffs. 

The  defendant  appealed,  and  now  moved  this  Court  for  a  new 
trial,  upon  the  following  grounds,  to  wit : 

1.  Because  his  Honor,  the  presiding  Judge,  erred  in  holding 
that  the  former  action,  brought  by  the  plaintiffs  for  the  recovery 
of  the  land  in  dispute,  and  discontinued  more  than  two  years 
before  the  commencement  of  this  suit,  was  not  a  bar  to  this 
action. 

2.  Because  there  was  no  conveyance  or  legal  transfer  of  title 
to  the  land  in  dispute,  from  the  devisees  of  Thomas  Wadsworth 
to  the  plaintiffs,  and,  therefore,  they  failed  to  make  out  such  a 
title  as  to  entitle  them  to  recover  in  this  action. 

3.  Because  the  plaintiffs,  having  no  legal  existence  till  1810, 
when  they  were  incorporated,  the  Act  of  180B  cannot  inure  to 
their  benefit,  nor  apply  to  the  lands  claimed  by  them  as  a  cor* 
poration. 

4.  Because  his  Honor,  the  presiding  Judge,  erred  in  charging 
the  jury  that  the  Act  of  1805  prevented  the  operation  of  the  sta- 
tute of  limitations,  in  favor  of  the  possession  of  John  Meetze,  the 
defendant,  who  held  the  land  in  adverse  possession  for  upwards 
of  twelve  years. 

6.  Because  the  Act  of  1805  does  not  suspend  indefinitely  the  sta- 
tute of  limitsplions,  but  only  for  five  years  next  after  its  passage. 
6.  Because  the  Act  of  1806  applies  to  the  statute  of  limitations 
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then  enfoiced,  and  not  to  that  passed  in  1824 ;  and,  therefore, 
the  adverse  possession  of  John  Meetze,  for  upwards  of  twelve 
years,  constituted  a  good  title  by  the  statute  of  limitations. 

7.  Because  his  Honor,  the  presiding  Judge,  erred  in  charging 
the  jury  that  the  possession  of  Christian  Rail,  being  by  permis- 
sion, cannot  inure  to  the  benefit  of  the  defendant,  even  though 
the  fk>ssession  of  the  latter  was  adverse. 

8.  Because  the  continued  possession  of  Christian  Rail  and  the 
defendant,  for  upwards  of  twenty-five  years,  constituted  a  good 
title  in  the  defendant. 

9.  Because  his  Honor,  the  presiding  Judge,  erred  in  admitting 
parol  testimony  of  the  existence  and  contents  of  the  pretended 
lease  for  thirty  years  from  the  plaintiffs  to  Christian  Rail. 

10.  Because  the  evidence  of  the  existence  and  contents  of  said 
lease  was  uncertain,  vague,  and  altogether  insufScient  to  rebut 
the  presumption  arising  from  the  great  length  of  possession  by 
the  said  Christian  Rail  and  the  defendant,  and  his  Honor  should 
have  so  charged  the  jury. 

11.  Because  his  Honor  erred  in  not  chaiging  the  jury  that 
the  declarations  of  Rail  that  he  would  hold  the  land  by  pos- 
session, his  taking  out  a  grant  for  the  same,  and  having  it  resur- 
veyed  by  Sightler  in  1828,  were  sufficient  to  show  that  his  pos- 
session was  adverse  and  not  by  permission. 

12.  Because,  if  the  proof  of  the  alleged  lease  for  thirty  years 
was  sufficient  to  establish  it,  then  the  plaintiffs  had  no  right  to 
bring  their  action  to  recover  the  demised  premises  before  the 
expiration  of  the  lease. 

Boozer,  for  the  motion. 
Pope,  contra. 

Cwritij  per  Evans,  J. — ^By  the  common  law,  plaintiff  in  eject- 
ment might  bring  as  many  actions  as  he  pleased.  This  was 
restricted  by  the  fourth  section  of  the  limitation  Act  of  1712,  (2 
Stat  584,)  to  a  single  action;  and,  in  case  the  verdict  and 
judgment  were  against  the  plaintiff,  or  he  discontinued  his  action, 
or  suffered  a  nonsuit,  or  any  other  way  let  fall  his  action,  then 
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such  trial  and  judgment  thereupon,  or  discontinuance,  or  non- 
suit, or  other  letting  fall  the  action  or  suit,  shall  be  conclusive 
and  definitive,  on  the  plaintiff's  part,  forever.  This  was  altered 
by  the  Act  of  1744,  (3  Stat.  612,)  whereby  it  was  provided  that 
such  ''  verdict  and  judgment,  discontinuance,  nonsuit,  or  other 
letting  fall  the  action  or  suit/'  shall  not  be  conclusive  and  defi« 
nitive  on  such  plaintiff,  but,  at  any  time  within  two  years,  the 
said  plaintiff,  or  those  claiming  under  him,  shall  have  a  right  to 
commence  an  action  de  novo.  From  this  Act  it  would  seem  that 
the  plaintiff,  whose  second  action  is  to  be  barred,  must  be  the 
same  plaintiff  against  whom  verdict  had  passed  on  the  former 
trial,  or  who  had  discontinued  his  suit,  been  nonsuited,  or  let  fall 
his  action.  Now,  in  law,  there  is  no  identity  between  a  corpo- 
ration and  the  persons  who  compose  it  A  conveyance  to  a 
corporation  vests  the  estate  in  the  corporation,  and  not  in  the 
persons  who  compose  it ;  and  actions  for  wrongs  to  the  estate  of 
the  corporation  cannot  be  redressed  by  an  action  in  the  name  of 
the  individuals  of  whom  it  is  composed.  It  follows  from  this, 
that,  of  necessity,  Godfrey  and  the  other  plaintiffs  in  the  first 
action  would  have  been  nonsuited,  if  the  case  had  ever  come  to 
trial,  because  they  had  no  estate  in  the  premises,  and  could 
maintain  no  action  to  recover  the  land  or  damages.  There  can- 
not be  said  to  be  any  identity  in  the  actions.  They  were  both 
for  the  same  land,  but  they  were  not  by  the  same  plaintiffs  or 
those  claiming  under  them.  There  is  nothing  in  the  case  of 
Lynch  v.  WUhers,  (2  Bay,  115,)  which  maintains  the  contrary* 
In  that  case,  there  had  been  three  actions.  The  first  was  in  the 
name  of  Thomas  Smith,  the  testator,  who  was  dead  when  the 
action  was  brought  This,  the  Court  said,  was  a  nullity,  although 
it  had  been  tried,  and,  I  believe,  a  verdict  found  for  the  defend- 
ant The  second  was  in  the  name  of  Robert  Smith,  the  heir  at 
law,  in  whom  the  fee  vested  until  the  sale  by  the  executors ;  and 
the  third  in  the  name  of  the  purchaser  from  the  executors.  It 
was  properly  held,  that  the  second  was  a  bar  to  the  third,  be- 
cause the  plaintiff,  in  the  third  action,  derived  his  title  through 
Robert  Smidi,  the  plaintiff  in  the  second  action,  who  was,  at 
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the  time  the  action  was  brought,  the  pereon  seized  of  the  land 
and  entitled  to  the  possession. 

But  we  have  not  the  pleadings  before  us,  and,  as  it  may  bo 
possible,  by  proper  statements  and  averments,  to  identify  the 
plamtiffs  in  the  first  with  the  plaintiffs  in  the  second  action,  it  is 
not  intended  to  put  the  decision  of  the  case  on  that  ground 
alone. 

I  suppose  that,  to  make  the  first  action  a  bar  to  the  second, 
there  must  be  some  legal  evidence  of  the  termination  of  the  first 
suit  No  action  has  any  legal  end,  until  there  is  some  judgment 
of  the  Court  upon  it  When  a  defendant  is  brought  into  Court 
by  a  writ  ad  respondendum,  he  is  to  remain  until  discharged 
tnm  the  action  by  some  judicial  determination  of  it.  The  rules 
of  practice  require  the  plaintiff  to  file  his  declaration  within  a 
given  time ;  but,  if  he  does  not  do  so,  further  time  may  be 
granted  from  term  to  term,  and  I  have  known  this  leave  renewed 
for  two  on  three  years  in  succession,  and  I  have  no  doubt  it  may 
be  prolonged  to  a  still  greater  period.  The  only  legal  evidence 
of  the  termination  of  an  action  is  a  judgment,  either  that  the 
plaintiff  recover,  or  that  the  defendant  go  without  day.  We 
think,  therefore,  the  evidence  offered  at  the  Circuit  Court  was 
no  evidence  that  the  plaintiffs  had  discontinued  or  let  fall  their 
action,  or  of  verdict  or  nonsuit  This  has,  I  know,  been  under- 
stood to  be  the  law  generally  by  the  profession,  and  I  have 
known  more  than  one  case  where  leave  had  been  applied  for  to 
enter  up  a  judgment  nunc  pro  tunc  where  the  plaintiff  had 
fiiiled  to  prosecute  his  first  action,  for  the  express  purpose  of 
{heading  it  in  bar  of  the  second  action.  The  first  case  of  which 
we  have  any  record  is  that  of  Sims  vs.  DeOraffenreid,  decided 
In  the  Court  of  Appeals  in  1829.  The  case  is  not  reported,  but 
will  be  found  among  the  manuscript  decisions.  In  that  case, 
there  had  been  three  actions,  all  of  which  had  been  disposed  c^ 
by  nonsuit  or  discontinuance,  or  in  some  other  way  had  been 
let  fall.  These  were  pleaded  in  bar,  and,  in  a  brief  of  the  case, 
made  by  the  defendant's  counsel,  it  is  said,  there  was  a  formal 
judgment  of  nonsuit  entered  up  in  one  of  the  cases ;  but,  in  the 
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leport  of  the  case  by  Judge  Nott,  who  tried  it  on  the  circuit,  it  is 
said  there  was  np  evidence  that  any  nonsuit  had  been  granted. 
It  appeared  that  an  action  had  been  commenced,  but  how  it  was 
disposed  of  did  not  appear ;  and,  in  the  opinion  afterwards  deli-> 
vered  by  him  in  the  Appeal  Court,  he  says — "  When  the  plea  of 
former  recovery  is  pleaded  in  bar,  the  plea  should  conclude 
proui  patet  per  reccrdum,  and  the  plea  must  be  verified  by  the 
production  of  the  record  itself.  No  such  record  was  produced  in 
this  case,  and  therefore  the  plea  was  not  supported.  It  is  true 
that  a  discontinuance,  or  letting  fall  the  action,  is,  in  the  lan«^ 
guage  of  the  Act,  as  good  a  bar  as  a  nonsuit,  but  then  the  plea 
must  correspond  with  the  fact"  In  that  case,  as  in  thip,  it 
appeared  that  an  action  had  been  commenced,  but  it  did  not 
appear  in  what  way  it  was  ended ;  and  it  is  clear,  from  the 
remarks  of  the  judge,  that  the  opinion  of  the  Court  was,  that  the 
evidence  of  the  termination  of  the  first  suit,  two  years  before  the 
bringing  of  the  second  action,  should  be  proved  by  the  produc- 
tion of  the  record,  and  that  the  plea  should  conclude,  as  is  said, 
protU  peUet  per  recardum.  There  can  be  no  end  of  a  suit  for 
which  the  law  does  not  provide  an  appropriate  judgment,  whe- 
tfier  there  be  a  verdict,  a  nonsuit,  a  discontinuance,  or  a  failure 
to  proceed  according  to  the  rules  of  the  Court,  which,  I  suppose, 
is  what  is  meant  by  '^  letting  fall  the  action."  I  remember  a 
case,  in  the  Appeal  Court  in  Charleston,  some  years  ago,  brought 
by  Benjamin  AUston  vs.  Sing^  (Riley's  Cases,  199,)  which  was 
abandoned,  or  struck  from  the  docket  for  failure  to  prosecute  it : 
the  defendant  having  promised  to  give  up  the  land,  as  was  said. 
On  his  refusal  to  do  co,  a  second  action  was  brought,  but  not 
until  after  the  expiration  of  two  years.  The  defendant  moved 
for  leave  to  enter  up  judgment  of  non  pros.y  nunc  pro  tunc,  but 
it  was  refused,  and  the  plaintiff  recovered. 

It  has  been  argued  that  an  abatement  by  the  death  of  one  of  the 
parties,  is  a  letting  fall  of  the  action,  and,  as  no  judgment  is 
entered  up  in  such  case,  the  law  does  not  require  it  in  others.  I 
will  not  indicate  what  should  be  done  in  such  case,  but  it  is  very 
clear  that  cases  of  abatement  by  death  do  not  come  within  the 
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Act  of  1744.  That  Act  only  provides  for  cases  which  are  ended 
by  verdict,  nonsuit,  or  the  voluntary  abandonment  of  the  suit, 
as  a  discontinuance  or  failure  to  prosecute.  The  opinion  of  this 
Court  is,  therefore,  that  the  defendant  can  take  nothing  by  his 
first  ground. 

The  second  ground  is,  that  there  was  no  title  in  the  plaintiffs. 
It  is  true  there  was  no  conveyance  fiom  the  devisees  of  Wads- 
worth  produced  on  the  trial ;  but  the  Act  of  1810  recites  that 
Bumsides  and  others  had  been  elected  trustees  of  the  school,  and 
that  the  land  had  been  conveyed  according  to  the  direction  of  the 
will  of  Wads  worth.  In  1823  the  trustees,  by  their  corporate  name, 
filed  a  bill  in  the  Court  of  Equity,  against  John  Black,  to  set 
aside  certain  leases,  made  by  their  predecessors.  In  the  decrees 
pronounced  in  that  case,  they  are  treated  as  the  owners  of  the 
lands  devised  by  Wadsworth,  and  the  late  Chancellor  DeSaus- 
sure  signed  the  decrees,  and  he  was  one  of  the  devisees  under 
the  will,  to  whom  this  land  was  devised.  After  such  a  lapse  of 
time,  with  these  facts,  if  the  question  had  been  made  on  the 
circuit,  the  jury  should  and  would  have  been  directed  to  pre- 
sume a  conveyance. 

On  the  third  ground,  I  deem  it  necessary  to  say  no  more  than 
this,  that  the  Act  of  1805,  (5  Stat.  496,)  exempts  the  lands  from 
the  operation  of  the  statute  of  limitations,  without  reference  to 
those  in  whom  the  title  was  vested.  The  lands,  therefore,  in 
the  hands  of  the  plaintiffs,  are  as  much  exempt  as  in  the  hands 
of  the  first  devisees. 

The  fourth  ground  is,  that  the  Circuit  Court  erred  in  charging 
the  jury  that  the  Act  of  1806  exempts  the  lands  devised  by 
Wadsworth  from  the  operation  of  the  statute  of  limitations ;  and 
the  fifth  asserts  that  the  true  construction  of  the  Act  is  only  an 
exemption  for  five  years  next  after  its  passage.  There  can  be 
no  doubt,  from  the  words  of  the  Act,  that  the  exemption  was 
intended  to  be  perpetual.  The  testator's  design  was  to  found  a 
school  to  exist  for  all  time  to  come ;  and  the  Act,  in  the  preamble, 
assigns  as  a  reason  for  the  enactment,  the  probability  that  the 
object  of  the  testator  might  be  defeated  by  the  operation  of  the 
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Statute.  The  words  of  the  Act  are  ''  that  the  operation  of  the 
Act  of  limitation  shall  be  and  the  same  is  hereby  suspended,  so 
far  as  it  may  relate  to  the  lands,"  &c. 

The  Act  of  limitations  referred  to  was,  no  doubt,  the  Act  of 
1712,  which  was  then,  and  is  now,  the  statute  of  limitations. 
It  is  not  repealed,  but  only  changed,  by  the  Act  of  1824,  which 
extends  the  time  from  five  to  ten  years,  and  this  is  all  that  is 
necessary  to  be  said  on  the  sixth  ground. 

None  of  the  other  exceptions  to  the  charge  of  the  Circuit 
Court  have  been  ai^ued  in  this  Court,  and  the  correctness  of  the 
charge  is  so  obvious,  that  it  is  not  thought  necessary  to  discuss 
them  in  this  opinion. 

The  motion  for  a  new  trial  is  therefore  dismissed. 

O'Neall,  Wardlaw,  Frost,  and  Withers,  JJ.,  concurred. 

Motion  refused. 


Townsendsj  Arnold  ^  Co.  vs.  Stevenson  4*  Walker. 

S.  &  W.,  co-partners,  purchased  goods  from  the  plaintiffs  and  gave  them  their  notes 
for  the  price.  S.  6b  W.  dissolved  their  co-partnership,  and  S.  wrote  to  the  plaintiffs, 
stating  that  he  had  assumed  to  pay  the  co-partnership  debt  to  the  plaintiffs,  and 
enclosed  and  offered  them  his  individual  notes  in  substitution  and  exchange  for  the 
notes  of  the  co-partnership.  On  receiving  the  notes  of  S.,  the  plaintiffs  sent  to 
him  the  notes  of  the  co-pannership.  S.  became  insolvent,  and  the  plaintiffs  sued 
S.  A  W.  for  the  price  of  the  goods.  Held  that  the  plaintiffs's  right  of  action  for 
the  price  of  the  goods  was  extinguished  by  the  acceptance  of  the  individual  notes 

•  of  S.  in  substitution  and  exchange  for  the  notes  of  S.  &  W. 

If  the  seller  take  a  note  for  the  price  of  goods  sold  and  delivered,  and  aflerwatds  ex- 
tinguish the  note,  or  place  it  beyond  his  power  and  control,  he  cannot  maintain  an 
action  for  the  price  of  the  goods. 

Before  Frost,  J.,  cU  Ric/dand,  Fall  Term,  1849. 

This  was  an  action  of  assumpsit  for  the  price  and  value  of 
goods  sold  and  delivered. 

On  the  11th  of  November,  1846,  the  plaintiffs  sold  the  defend- 
ants a  parcel  of  goods,  amounting  to  $431  29,  and  took  their 
two  notes,  payable  at  five  and  seven  months.    The  account  of 
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the  sale  was  balanced  by  the  following  entry :  ^'  Settled  by  notes 
at  five  and  seven  months,  payable  at  the  Commercial  Bank, 
Columbia.''  On  the  bill  of  the  goods  delivered  to  the  defend- 
ants, the  same  acknowledgment  was  written  and  signed  by  the 
plaintiffs.  On  the  2d  of  April,  1847,  another  parcel  of  goods 
was  sold  to  the  defendants,  for  which  two  notes  were  given  at 
seven  and  nine  months  and  the  account  of  the  sale  closed  by 
the  following  entry :  ^^  Received  notes  at  seven  and  nine  months, 
payable  at  the  Commercial  Bank,  Columbia."  The  same  ac- 
knowledgment was  written  at  the  foot  of  the  bill  delivered  to 
the  defendants,  and  signed  by  the  plaintiffs.  The  note  at  five 
months,  and  the  note  of  2d  April,  1847,  at  seven  months,  were 
paid.  In  July,  1847,  the  defendants  dissolved  co-partnership, 
and  Stevenson  continued  to  carry  on  the  business  of  a  merchant 
tailor,  in  which  business  he  and  Walker  had  been  co-partners. 
In  FebiTiary,  1848,  Stevenson  failed,  and  made  an  assignment. 
Stevenson  wrote  a  letter  to  the  plaintiffs,  dated  the  27th  Decem- 
ber, 1847,  wherein  he  informed  ihem  that  the  co-partnership  of 
the  defendants  was  dissolved  on  the  1st  of  July  preceding,  and 
that  he  continued  the  business ;  that,  on  the  dissolution,  it  was 
arranged  they  should  each  assume  the  payment  of  certain  debts, 
and  that  he  (Stevenson)  had  assumed  to  pay  the  plaintiffs. 
After  adverting  to  the  payment  of  two  of  the  notes  of  Stevenson 
&  Walker,  to  the  plaintiffs,  by  him,  (Stevenson)  he  stated  that, 
enclosed,  he  handed  to  the  plaintiffs  his  two  notes,  as  a  substitute 
for  those  of  Stevenson  &  Walker,  with  the  interest  added  ;  pro- 
mised that  they  should  be  paid  at  maturity ;  hoped  they  would 
suffer  no  inconvenience  from  the  extension  of  the  time  of  pay- 
ment ;  and  requested  that  they  would  accept  the  notes  sent,  in 
exchange  for  the  notes  of  Stevenson  &  Walker.  On  the  receipt 
of  this  letter,  and  the  enclosed  notes  of  Stevenson  alone,  the 
plaintiff  sent  to  Stevenson  one  of  the  notes  of  Stevenson  & 
Walker,  and  an  order  on  Boyd,  their  agent  in  Columbia,  for  the 
remaining  note ;  and  the  two  notes  of  Stevenson  &  Walker  were 
produced  at  the  trial  by  the  defendants.  The  defendants  offered 
in  evidence  a  letter  of  the  plaintiffs  to  Stevenson,  without  date, 
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in  which  they  acknowledged  the  leceipt  of  his  letter  of  the  27th 
December,  1847 ;  said  they  had  heard  of  his  difficulties,  and 
that  they  enclosed  two  notes  of  Stevenson  &  Walker,  as  renew- 
ed, by  his  (Stevenson's)  request,  in  the  letter  referred  to  above. 
They  recalled  to  his  recollection  the  expressions  he  used  when 
he  renewed  those  notes,  and  directed  him  to  sign  the  notes  en* 
closed  in  the  name  of  Stevenson  &  Walker,  and  promised  to 
return  to  him  his  individual  notes,  given  as  renewals  of  the  notes 
of  Stevenson  and  Walker.  They  urged  that  common  justice 
required  him  to  do  as  they  requested ;  otherwise  he  would  have 
practised  a  fraud  on  them.  The  individual  notes  of  Stevenson, 
which  he  sent  to  the  plaintiffs,  in  exchange  for  the  notes  of  Ste- 
venson &  Walker,  were  respectively  dated  the  1st  November, 
1847,  and  the  2d  December,  1847,  and  payable  at  three  montha 
The  notes  which  the  plaintiffs  sent  to  Stevenson  in  their  letter, 
without  date,  to  be  signed  with  the  co-pegrtnership  name  of  Ste- 
venson &  Walker,  bore  the  dates  of  the  original  notes,  the  2d 
April,  1847,  and  the  11th  November,  1846,  and  corresponded  m 
amounts  and  time  of  pajrment  with  the  original  notes. 

His  Honor,  the  presiding  Judge,  thought  that  the  proper  and 
legal  effect  of  the  plaintiffs's  acceptance  of  Stevenson's  individual 
notes,  in  substitution  or  exchange,  as  expressed  in  Che  letter  of 
Stevenson  to  the  plaintiffs,  for  the  defendants's  notes,  was  a  pay- 
ment of  the  latter ;  and  that  after  such  payment,  the  plaintiffs 
could  not  maintain  their  action  for  the  price  of  the  goods.  Upon 
his  expressing  that  opinion,  the  plaintiffs  submitted  to  a  non-suit, 
with  leave  to  move  this  Court  to  set  it  aside ;  which  motion  they 
now  made. 

Gregg  ^  Orcggi  for  the  motion. 
Arthur,  contra. 

Curia,  per  Withers,  J.  Our  rule,  touching  the  question  in 
tfiis  case,  certainly  is,  that  upon  a  sale  and  delivery  of  goods,  the 
promise  to  pay,  as  implied  by  law^  is  not  discharged,  as  a  cause 
of  action,  by  merely  receiving  a  note,  whether  executed  by  the 
debtor  or  a  third  person,  for  the  existing  debt    To  discharge  the 
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existing  cause  of  action,  such  note  must  be  received  in  payment 
of  the  debt  arising  upon  the  sale  and  delivery.  Of  course  pay- 
ment of  the  note,  before  only  collateral,  extinguishes  the  original 
cause  of  action.  In  the  present  case,  Stevenson  &  Walker  did 
give  their  notes  for  such  an  original  cause  of  action,  and  the 
question  is,  whether  those  notes,  when  rendered  up  to  Stevenson, 
under  the  circumstances  stated  in  the  report,  were  paid,  dis- 
charged, or  extinguished ;  or  whether  this  was  such  a  disposition 
of  them  as  was  equivalent  thereto ;  for  it  is  proper  to  remember 
that  the  doctrine  we  are  to  consider  is  not  confined  to  an  actual 
satisfaction  of  the  notes  by  a  payment  in  money.  If  the  notes, 
given  as  those  in  question  were,  be  beyond  the  power  and  control 
of  the  creditor  in  other  hands,  though  he  (the  creditor)  might 
stand  under  a  certain  liability  to  pay  them  as  endorser,  if,  being 
in  other  hands,  he  cannot  procure  them  on  the  trial  to  be  can- 
celled, such  a  condition  of  affairs  is  equivalent  to  the  payment 
of  them  in  fact,  for  the  purposes  of  our  present  inquiry. 

Were  the  partnership  notes  of  the  defendants  extinguished  by 
rendering  them  up  to  Stevenson  for  his  own  notes  in  'Substitu- 
tion" and  "exchange  ?" 

The  cause  comes  to  us  as  if  on  facts  agreed,  or  found  by  spe- 
cial verdict.  The  non-suit  was  not  in  invitum  ;  if  the  facts  had 
been  disputed,  of  course  they  must  have  gone  to  the  jury  with 
instructions. 

The  plaintiffs  were  informed  that  the  partnership  between 
defendants  had  been  terminated ;  that  Stevenson  had  agreed 
with  Walker  to  assume  the  payment  of  the  partnership  debt 
owing  to  plaintiffs,  and  Stevenson  sent  his  individual  notes,  and 
received,  without  qualification  or  restraint,  the  partnership  notes 
in  lieu  of  his  own,  in  exchange  for  them. 

In  Thompson  vs.  Percival,  (King's  Bench,  27  Eng.  C.  L.[241) 
the  action  was  for  goods  sold  and  delivered  to  Charles  and  James 
Percival  as  partners.  They  had  dissolved  partnership.  Thomp- 
son &  Co.  were  advised  by  James  (who  was  authorized  to  receive 
and  pay  the  joint  credits  and  liabilities)  that  they  must  look  to 
him  (James)  alone  for  their  debt.    Thompson  &  Co.  drew  on 
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James,  at  three  months,  and  the  bill  was  accepted  but  dishon- 
ored. On  this  case,  a  verdict  was  taken  for  the  full  amount  for 
plaintiffs,  with  leave  to  move  for  a  non-suit,  if  the  Ck>urt  should 
be  of  opinion  that  the  plaintiffs  had  discharged  Charles  PercivaL 
A  new  trial  was  ordered,  that  the  question  might  be  put  specifi- 
cally to  the  jury,  whether  the  plaintiffs  expressly  agreed  to  take, 
and  did  take,  the  separate  bill  of  exchange  of  James  in  satisfac- 
tion of  the  joint  debt.  Thecase  was  adjudged  on  solemn  argument 
and  consideration.  It  is  scarcely  doubtful,  that  if  the  jury  had 
found,  in  that  case,  the  further  fact,  that  Thompson  &  Ck>.  had 
taken  the  bill  of  exchange  expressly  in  substitution  and  in  ex- 
change for  partnership  notes,  surrendered  unconditionally  to 
James,  Charles  would  have  been  exonerated ;  in  other  words,  the 
original  cause  of  action,  then  sued  upon,  would  have  been  ex- 
tinguished. 

It  is  not  questionable,  that  if  a  creditor  of  one  take  the  bill  or 
note  of  a  third  person  in  payment  of  a  demand  against  another 
or  in  satisfaction,  he  cannot  resort  to  the  original  cause  of  action. 
Now  in  such  a  transaction,  one  partner  is  regarded  as  such  third 
person;  undoubtedly  so  after  a  dissolution  known  to  the  creditor. 
The  terms  of  his  note  or  bill,  import  that  he  is  a  mere  individual, 
or  third  person,  and  is  dealt  with  accordingly. 

The  question  is,  what  was  the  intention  and  understanding  of 
the  plaintiffs  and  Stevenson  ?  Were  the  notes  of  the  latter  in- 
tended, on  both  sides,  as  an  extinguishment  of  the  partnership 
notes  ?  It  cannot  be,  that  such  intention  or  purpose  may  not  be 
derived  as  satisfactorily  from  acts  as  words.  Suppose  the  plain- 
tiffs, on  receipt  of  Stevenson's  individual  notes,  had  burnt  up  the 
others;  they  have,  however,  done  that  which  is  equivalent; 
they  enabled  Stevenson  to  do  it.  If  Stevenson  had  done  so,  he 
would  have  exercised  but  a  legal  right,  as  the  case  is  presented 
to  us.  Surely  if  any  transaction  could  extinguish  the  notes 
more  effectually,  in  contemplation  of  law,  as  it  regards  the  rights 
of  these  plaintiffs,  it  does  not  readily  occur  to  us.  Now  we  ex- 
clude from  contemplation  all  question  about  fraud,  on  the  part 
of  Stevenson,  in  obtaining  the  partnership  notes,  or  fraud  in  do- 
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luding  the  plaintiffs  inU>  a  reliance  on  him.  Nothing  of  that 
appears  as  an  element  in  the  case.  In  such  case  the  notes,  if 
burnt,  would  practically  survive  for  the  use  of  the  plaintiffs. 
Ck)uld  these  notes  have  been  regained  by  the  plaintiffs  by  an 
.action  of  trover  against  Stevenson  7  It  is  not  perceived  how  that 
can  be  maintained. 

We  have  been  pressed  with  the  authority  of  our  own  case  of 
Barelli,  Torre  ^  Co,  vs.  Broum  ^  Moses,  (1  McC.  449.)  The 
&cts,  stated  by  the  reporter,  do  raise  a  strong  resemblance  be- 
tween this  cause  and  that.  But  the  opinion  pronounced,  with 
one  fact  specified,  exhibits  a  feature  of  distinction.  Brown  &, 
Moses  owed  a  general  account  to  the  plaintiffs  there,  for  sales  of 
their  goods  at  auction.  One  item  of  it  was,  a  sale  to  Lazarus^ 
for  $1100.  It  was  a  stipulation  that,  in  consequence  of  the  ex- 
tensive patronage  received  from  the  plaintiffs,  they  were  allowed 
to  reject,  at  discretion,  securities  received  by  Brown  &  Moses 
from  purchasers,  and  charge  these  auctioneers  themselves.  They 
did  so  as  to  the  note  of  Lazarus,  endorsed  by  another ;  and  Brown 
&  Moses  gave  their  own  note  (it  would  seem)  for  that  item. 
When  accounts  came  to  be  settled,  Moses  attended  for  that  pur- 
pose. A  balance  of  $1,866,  was  acknowledged  by  Moses  to  be 
due  by  Brown  &  Moses  to  Barelli,  Torre  &,  Co. ;  but  that  bal- 
ance was  made  up.  in  part,  by  charging  in  the  partnership  ac- 
count this  item  of  $1,100,  being  the  proceeds  of  sales  to  Lazarus. 
That  is  the  distinguishing  particular,  to  which  reference  has  been 
made.  It  is  said  in  the  opinion  of  the  Court :  ^  and  as  to  the 
note  of  $1,100,  given  for  Lazarus,  either  of  the  defendants  was 
at  liberty  to  regard  the  consideration  of  that  note  as  a  part  of 
the  general  account  of  the  plaintiffs,  and  to  strike  the  balance  as 
if  no  such  note  existed."  (From  this  it  might  be  supposed  that 
the  partnership  was  not  then  dissolved.)  Although,  therefore,  it 
is  stated,  as  a  part  of  the  case,  that  the  note  of  Brown  &  Moses 
^  was  settled,"  it  xdast  be  inferred  that  it  was  settled  only  by 
charging  its  amount,  with  the  binding  concurrence  of  Brown  & 
Moses,  through  one  of  them,  in  the  partnership  account  against 
them.    This  was  literally  treating  t)iat  note  '<  as  if  no  such  note 
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existed ;"  not  that  it  was  extinguished  by  taking  a  note  from 
Moses,  for  that  amount  included  in  the  general  balance,  but  by 
replacing  the  sum  it  was  given  for,  on  the  debit  side  of  the  origi- 
nal account  against  the  partnership,  who  were  sued,  or  by  leaving 
it  there  to  enter  into  the  reckoning.  If  Stevenson  had  readjusted 
the  partnership  account  with  the  plaintiffs,  and  treated  the  notes 
rendered  up  to  him  in  the  same  manner  as  Moses  did,  and  it 
was  assumed  that  he  had  a  right  to  represent  Walker  in  such 
transaction,  as  it  was  assumed  that  Moses  had  to  represent 
Brown,  we  should  have  had  cases  nearer  parallel  than  these 
appear  to  be.  In  diis  case,  as  in  that,  it  would  be  impossible  to  say 
that  the  original  indebtedness  was  intended  to  be  extinguished, 
when  the  act  done  expressly  reaffirmed  it,  or  left  it  intact.  No 
matter  what  case  it  may  be  thought  could  have  been  presented 
out  of  die  fitcts  that  appeared  in  BareUi^  Torre  4*  Co,  vs.  Brown 
4*  MaseSf  that  which  the  Court  considered  before  them  was  no 
more  than  an  adjustment  of  accounts  between  creditor  and  part- 
ners, a  balance  struck,  and  the  note  of  one  partner  taken  for 
such  balance,  with  no  evidence  to  show  whether  it  was  taken  in 
satisfiu^tion  of  the  partnership  debt  or  not.  Where  the  act  is  of 
doubtful  import,  joined  to  the  facts  that  no  new  security  is  gained, 
and  the  note  taken  is  subsequent  to  the  original  credit,  the  pre- 
sumption might  be  that  it  was  not  a  case  of  accord  and  satis- 
faction ;  much  more,  when  the  very  act  itself  involves  an  affir- 
mation that  the  joint  liability  is  still  insisted  on.  That  Brown 
&  Moses's  note  was  ''  settled,"  imports  no  evidence  that  it  was 
paid,  or  that  the  absent  partner  was  released,  where  in  the  act  of 
settling  it  the  absent  partner  was  expressly  chained.  When  the 
note  of  Moses  was  taken,  the  Court  regarded  Brown  &  Moses  to 
have  been  in  the  situation  occupied  by  Stevenson  and  Walker 
when  they  gave  their  notes  to  the  plaintiffs  in  this  case.  We 
have,  therefore,  in  the  present  instance,  all  that  occurred  between 
our  plaintiffs  and  Stevenson,  as  additional  matter. 

The  case  of  Chastain  v.  Johnson  (2  Bail.  674,)  affirms  only 
the  generally  recognized  principle,  that  a  note  received  from  the 
debtor,  at  the  time  of  goods  sold  and  delivered,  does  not  extin* 
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guish  the  right  of  action  on  the  qwmium  valAani^  if  the  note 
be  not  passed  away,  is  destroyed,  or  rendered  up ;  and  that  a 
void  note  (and  it  may  be  added,  a  substituted  security  founded 
on  firaud)  received  in  lieu  of  such  a  note,  does  not  shake  the  right 
to  sue  on  the  primary  cause  of  action. 

It  has  been  earnestly  and  ingeniously  insisted,  that  there  is  no 
evidence  of  an  agreement  between  Stevenson  and  the  plainti&, 
nothing  but  a  mere  act,  to  wit :  the  delivery  of  two  partnership 
notes,  the  one  directly,  the  other  by  order.  It  is,  indeed,  cornet 
to  say,  that  no  agreement  now  subsists,  none  unexecuted ;  but 
there  is  something  stronger,  more  unequivocal  Stevenson  pro- 
posed to  substitute  and  exchange  his  notes  for  the  others ;  if  the 
plaintiffs  had  answered  they  would,  and  there  rested,  then  there 
would  have  been  an  agreement  When  ttiey  did  moie,  when 
they  actually  acquiesced,  and  made  the  exchange,  there  was  not 
only  an  agreement,  but  one  executed. 

And  this  leads  to  the  remark,  that  there  seems  little  foundation 
for  the  position,  that  there  was  no  consideration  to  support  the 
transaction.  If  the  plaintiflSs  could  have  extinguished  the  part* 
nership  notes  for  a  pepper  com,  or  as  a  gratuity,  if  they  could 
have  been  paid  by  rendering  a  worthless  chattel,  it  would  seem 
that  proof  of  a  pecuniary  advantage  is  by  no  means  demanded 
as  the  indispensable  quality  of  a  legal  consideration,  where  the 
act  has  been,  deliberately  and  without  fraud,  actually  performed, 
to  which  the  party  performing  was  moved.  Here  was  an  exe- 
cuted contract,  or  understanding;  Stevenson's  notes  were  ibe 
consideration ;  they  were  not  void.  It  is  well  to  consider  upon 
what  ground,  other  than  fraud  proved,  a  rescision  of  the  executed 
contract,  in  order  to  regain  the  partneiship  notes,  could  have  been, 
or  could  now  be,  successfully  urged  upon  the  forum  proper  for  the 
question. 

In  the  ease  of  T%ompstm  vs.  Perdvaly  heretofore  cited,  die 
question  of  consideration  was  also  urged.  Lord  Denman,  in 
speaking  of  that  point,  observed :  "  Many  cases  might  be  con- 
ceived, in  which  the  sole  liability  of  one  or  two  debtora  may  be 
more  beneficial  than  the  joint  liabiUty  of  the  two,  either  in 
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pect  to  the  solvency  of  the  parties,  or  of  the  convenience  of  the 
remedy,  or  in  various  other  ways ;  and  whether  it  was  actually 
more  beneficial  in  each  particular  case  cannot  be  made  the  sub- 
ject of  inquiry." 

In  the  case  of  Sheehy  vs.  MandeviUe  4*  Jtxniesson  (6  Oranch, 
263,)  Ch.  J.  Marshall  observed  as  follows:  '^the  note  of 
one  of  the  parties,  or  of  a  third  person,  may,  by  agreement,  be 
received  in  payment.  The  doctrine  of  nudum  pacttim  does  not 
apply  to  such  a  case ;  for  a  man  may,  if  such  be  his  will,  dis- 
charge his  debtor  without  any  consideration.  But  if  it  did  apply, 
there  may  be  inducements  to  take  a  note  from  one  partner,  liqui- 
dating and  evidencing  a  claim  on  a  firm,  which  might  be  a  suf- 
ficient consideration  for  dischai^ing  a  firm." 

The  plaintiuSs  must  have  considered  the  demand  on  account, 
against  Stevenson  &  Walker,  extinguished,  else  why  urge  Ste- 
venson, as  they  did  in  their  letter  without  date,  to  execute  other 
notes  in  the  name  of  the  partnership  7  If  they  considered  their 
books  as  establishing  a  joint  liability,  why  urge  Stevenson,  after 
the  dissolution,  to  attempt  to  bind  the  partnership  by  new  notes  ? 

We  think  that  facts  appearing  on  the  plaintiffis's  part  justified 
such  instructions  as  the  Judge  proposed  for  the  jury ;  that  the 
transaction  between  the  plaintiffs  and  Stevenson  produced  no 
result  short  of  a  discharge  of  the  partnership. 

We  can  by  no  means  acquiesce  in  the  idea,  that  the  partner- 
ship notes  were  in  Ck>urt  to  be  cancelled.  They  came  there 
directly  from  the  possession  of  Stevenson,  and  belonged  to  him. 

The  motion  must  be  refused. 

Evans,  Wardlaw  6o  Frost,  JJ.  concurred. 
CNeall  &  Whitner,  JJ.  dissented. 
Motion  dismissed. 


68  APPEALS  AT  LAW. 


McCnlkNigfa  w.  WaU. 


Daniel  McCuUough  vs.  WUliam  WaU. 

Title  presomed  in  the  United  States  to  the  Mount  Dearborn  tract,  as  it  was  originalljr 
granted,  from  long  possession  of  it  held  by  the  officen,  agents,  Ae.  of  the  General 
Goremment,  under  a  deed  which  had  been  made  to  Mr.  Jefferson,  President,  his 
successors  and  assigns :  there  being  wanting  to  perfect  the  title  the  will  of  the  gran* 
tee  to  authorize  a  conveyance  by  his  executor,  and  a  conveyance  fk'om  Mr.  Jeffer* 
son  to  the  ITnited  States. 

A  patent,  signed  by  the  Secretary  of  War,  and  authenticated  by  the  seal  of  the  War 
Department,  kdd  sufficient  to  convey  land  in  South  Carolina  from  the  United  States 
to  the  State,  without  the  attestation  of  witnesses:— Congress  having  directed  the 
Secretary  to  convey,  and  the  State  Legislature  having  impliedly  recognized  the 
jus  duponendi  and  the  sufficiency  of  the  conveyance  as  proposed. 

A  deed  referred  to  a  plat  annexed— the  deed  and  plat,  when  produced,  were  separate, 
but  had  evidently  been  once  annexed  by  wafers.  It  was  admitted  that  the  plat  was 
the  same  which  was  referred  to.  No  other  explanation  of  the  mutilation  was  re- 
quired. 

The  parties  to  a  deed  acquiescing,  a  third  person  cannot  invalidate  it  by  shewing 
what  might,  if  urged  by  one  of  them,  be  considered  a  fraud  or  mistake. 

The  occasional  occupation  of  a  station  in  water  for  one  or  two  months  every  year, 
during  the  fishing  season,  is  not  such  a  possession  as  will  acquire  a  title  under  the 
statute  of  limitations. 

The  presumption  of  a  grant  will  not  arise  where  the  use  has  been  permissive,  and 
there  has  been  change  of  claimants  without  any  conveyance  from  one  to  another. 

A  grant  or  conveyance  of  land  bounded  by  a  river,  not  technically  navigable,  extends 
to  the  fnedium  JUum  aqiuBf  unless  the  terms  used  in  the  writing  clearly  denote  the 
intention  to  stop  short  of  that  line :  and  notwithstanding  a  survey  directed  and  made 
of  only  the  land  not  covered  by  water,  the  price  fixed  by  computation  per  acre 
according  to  that  survey,  parol  declarations  of  the  intention  of  the  parties  to  include 
oidy  the  land  to  low  water  mark,  and  comer  trees  marked  on  the  bank  and  on  the 
plat  annexed  to  the  deed,  still  the  meaning  of  the  words  used  in  the  writing,  and  not 
any  extrinsic  evidence  of  intention,  must  prevail. 

Islands  in  rivers  frill  under  the  same  rule  as  to  the  ownership  of  the  soil  and  its  inci- 
dents as  the  sml  under  water  does :  if  not  otherwise  lawfully  appropriated,  they  be- 
long to  the  riparian  proprietor  on  one  side,  or  are  divided  in  severalty  between  the 
proprietors  on  both  sides,  according  to  the  original  dividing  line,  or  JUum  aqiUR^  as 
it  would  run  if  the  islands  were  under  water. 

The/{iM»  aqiuB  is  ascertained  by  measurement  across  from  ordinary  low  water  mark 
on  one  side  to  the  srme  on  the  other  side,  without  regard  to  the  channel  or  depth  of 
water.  If  that  margin  of  an  bland  which  lies  next  to  a  riparian  proprietor  and  on 
his  side  of  the  middle  of  a  whole  river,  has  been  lawfully  appropriated  by  another 
person,  then  such  proprietor's  boundary  is  thibJUum  midway  between  his  bank  and 
the  island ;  otherwise,  his  boundary  is  the  original  JUum  of  the  whole  river,  meas- 
uring from  bank  to  bank  across  the  island. 
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The  extent  of  a  ripazian  proprietor's  ownership  in  a  river  is  measured  by  lines  per- 
pendicular to  the  bank,  without  regard  to  the  course  in  which  the  lines  of  his  tract 
run  to  the  river. 

The  ownership  of  the  soil  in  a  river  is  subject  to  servitudes  or  public  easements — to 
the  right  of  the  public  to  improve  the  river,  and  to  use  it  as  a  highway,  unobstructed 
for  transportation  and  for  passage  of  ftsh,  and  subject  also  to  regulations  lawfully 
enacted  for  the  public  good.  Thus  subject,  the  ownership  of  the  soil  gives  the  ex- 
clusive right  to  fish  thereon,  which  is  not  common  to  all  citizens,  and  differs  alto- 
gether from  the  public  right  to  have  the  passage  of  fish  unobstructed. 

What  are  navigable  rivers  1  The  common  law  definition  (those  in  which  the  tide 
ebbs  and  flows,)  has  not  been  changed  by  any  authoritative  decision  in  this  State. 
The  Court  is  not  likely  to  extend  the  rules  which  apply  to  rivers  technically  navi- 
gable, to  any  rivers  above  the  falls  which  naturally  obstructed  any  serviceable  use 
of  the  water  for  transportation :  above  those  falls,  at  any  rate,  the  common  laV,  as 
to  the  ownership  of  the  soil,  and  the  right  of  fishing  incident  thereto,  subsists 
unchanged. 

Before  Wardlaw,  J.,  at  Chester^  Fall  Terrn^  1849. 

The  report  of  his  Honor,  the  pxesidmg  Judge,  is  as  follows : 

''This  was  an  action  of  trespass  to  try  titles,  wherein  the  plain- 
tiff sought  to  recover  a  certain  rock,  usually  covered  by  water,  in 
the  Catawba  river,  which  the  defendant  occupied  as  a  fishing 
station. 

"The  rock  is  called  'Julius's  Rock,'  from  one  Julius  Beckham, 
who  many  years  ago  put  a  ring  and  bolt  into  it  for  fastening  a 
eanoe.  It  is  near  the  foot  of  the  Rocky  Mount  Shoals ;  is  some 
hundred  yards  below  the  Huckleberry  Landing ;  and  is  between 
the  western  bank  of  the  river  and  EQll  Island.  The  width  of  the 
stream  east  of  Hill  Island  is  less  than  that  west  of  it ;  the  great- 
est depth  of  water  and  main  channel  is  west  of  the  island,  and 
between  the  island  and  the  rock — ^near  to  the  rock. 

"The  plaintiff  claims  the  rock  as  part  of  the  Mount  Dearborn 
tract,  of  which  he  is  in  possession,  which  lies  on  the  west  side  of 
the  river,  mainly  above  the  rock.  The  southern  line  of  this  tract, 
prolonged  to  the  island  in  the  same  course  it  runs  to  the  bank 
from  the  west,  (that  is,  a  course  somewhat  up  the  river,)  would 
pass  a  short  distance  below  the  rock,  and  the  part  of  the  line 
between  the  rock  and  island  would  be  greater  than  that  between 
the  bank  and  the  rock«    A  line  from  ttie  rock,  perpendicular  to 
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the  bank,  would  strike  the  Mount  Dearborn  tract ;  and  the  sur- 
veyor who  measured  the  width  of  the  river  in  the  course  of  the 
southern  line  of  the  tract,  thought  that  along  the  perpendicular 
line  the  rock  is  nearer  to  the  bank  than  to  the  island ;  two  other 
persons,  very  familiar  with  the  place,  thought  otherwise ;  but  all 
agreed  that  from  the  bank  to  the  rock  is  very  shallow,  and,  in 
great  part,  oflen  uncovered. 

"The  plaintiff  adduced, 

"1.  A  grant  to  W.  Moore  for  260  acres,  (by  re-survey  520,) 
dated  7th  July,  1772,  described  as  being  bounded  by  the  Catawba 
river,  at  the  great  falls ;  the  whole  river,  without  island,  being 
laid  down  in  the  plat  as  the  eastern  boundary,  and  trees  being 
marked  as  comers  at  the  points  where  the  northern  and  south^n 
lines  meet  the  river. 

"2.  A  deed  from  Isham  Moore  (professing  to  convey  as  execu- 
tor of  William  Moore,  under  a  power  conferred  by  his  will,)  to 
Thomas  Sumter,  dated  12th  November,  1802;  of  the  land  granted 
as  above.    A  plat  annexed  represents  the  river  as  a  boundary. 

"3.  A  deed  from  Thomas  Sumter  to  Thomas  Jefferson,  Presi- 
dent of  the  United  States,  ^  to  him,  his  successors  in  office,  and 
assigns,'  dated  20th  November,  1802,  of  the  land  granted  to  Will- 
iam Moore,  as  above,  '  bounded  N.  E.  by  the  Catawba  river.' 

^'4  A  patent,  under  the  seal  of  the  War  Department  of  the 
United  States,  signed  by  William  Wilkins,  Secretary  of  War^ 
certifying  that,  in  conformity  with  arrangements  made  between 
this  State  and  the  United  States,  the  right  and  title  of  the  United 
States  in  the  ^  Mount  Dearborn  tract'  upon  the  Catawba  river 
were  thereby  conveyed  to  the  State  of  South  Carolina,  dated  6th 
May,  1844. 

"5.  A  deed  from Leland,  Superintendent  of  Public 

Works  in  South  Carolina,  to  the  plaintiff,  dated  November,  1844, 
shewing  that  a  portion  of  the  Mount  Dearborn  tract  had  been 
previously  conveyed  to  other  persons,  and  conveying  the  eastern 
portion,  that  next  to  the  river  (except  the  Rocky  Mount  canal.) 
The  words  of  description  in  the  deed  are  Hhe  remainder  of  said 
(Mount  Dearborn)  tract,  containing  400  acres,  more  or  less,'  rep- 
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feseated  by  a  plat  annexed,  made  by  J.  Y.  Millsy  surveyor.  The 
plat  represents  trees  as  comers  where  the  northern  and  southern 
lines  of  the  tract,  mnning  from  the  west,  meet  the  river,  and  rep- 
resents Hill  Island  as  lying  in  the  river  nearer  to  the  eastern  than 
to  the  western  bank;  situated  so  that  a  line  drawn  from  the  mid- 
dle of  the  rivor  above  the  island  to  the  middle  of  the  river  below, 
would  pass  through  the  island ;  and  so  that  the  southern  line 
prolonged  would  pass  through  the  island.  Another  island,  not 
named,  is  represented  in  like  situation,  through  which  the  north* 
em  line  prolonged  would  pass* 

'^When  this  deed  was  produced,  the  plat  (admitted  to  be  the 
same  which  the  deed  refers  to,)  was  separate  from  it,  although 
manifestly  it  had  been  attached  by  wafers. 

^The  plaintiff  further  shewed  that  searches  for  Wm.  Moore's 
will  had  been  made  in  vain ;  that  at  the  Rocky  Mount  Shoals  or 
great  falls  the  Catawba  river  is  plainly  unfit  for  any  navigation, 
and  is  probably  incapable  of  improvement,  exc^t  by  a  canal ; 
that  in  no  state  of  the  water  could  any  boat  be  taken  up,  and 
only  with  very  great  risk,  and  in  high  water,  could  an  empty 
boat  go  down  safe ;  although  below  these  falls,  and  for  some  dis* 
tance  above,  (except  at  the  Landsfcnrd  Shoals,  14  miles  above,) 
the  river  has  been  used  for  boating ;  and  that,  by  Acts  of  the 
Legislature,  1787  (7  Stat.  649,)  and  1789,  (6  Stat  96,)  for  the 
improvement  of  this  river,  '  to  be  made  navigable,'  the  Catawba 
Company  was  invested  with  latge  privileges;  further,  that  by 
Act  in  1796,  (6  Stat.  260,)  the  General  Assembly  of  South  Caro- 
lina enacted  that  the  United  States,  ^or  any  person  by  them 
authorized,'  might  purchase  lands  in  South  Carolina,  not  exceed- 
ing 2,000  acres,  to  be  held  in  fee  simple,  for  the  establishment  of 
forts,  magazines,  Ac. ;  that  prior  to  1806,  the  tract  conveyed  as 
above  by  Gen.  Sumter  to  Mr.  Jefferson,  then  called  Mount  Dear- 
bom,  was  occupied  by  the  General  Government,  and  lai^  build- 
ings erected  on  it;  that  soldiers  and  artisans  were  there  staticMied 
and  employed  by  the  General  Government  until  1814,  and  after 
their  removal  possession  was  held  by  an  agent  of  the  General 
Government  for  two  or  three  years,  after  which  visits  were  paid 


72  APPEALS  AT  LAW. 

McCttlbMi^  m.  WaU. 

to  the  place  by  some  person  professing  to  act  by  authority  of  the 
General  Government,  and  rent-fish  collected,  as  hereinafter  men- 
tioned, the  right  of  the  United  States  being  unquestioned,  until 
Ae  entry  of  the  Superintendent  and  of  the  plaintiff,  under  the 
papers  aforementioned ;  that  an  Act  of  Ciongress,  passed  in  1829, 
(4  Story's  Stat  of  U.  S.  2170,)  authorized  the  Secretary  of  War 
to  convey  the  Mount  Dearborn  lands  to  the  State  of  South  Caro- 
lina ;  that  in  1843  a  resolution  of  the  General  Assembly  of  South 
Carolina  recommended  the  purchase  of  this  tract  by  the  State 
from  the  United  States,  upon  terms  which  had  been  settled  by 
commissioners  appointed,  one  on  the  part  of  the  State  and  one 
on  the  part  of  the  United  States ;  an  appropriation  of  $3,700  was 
enacted,  'for  the  purchase  of  the  Mount  Dearborn  lands,'  and  an 
Act  was  passed,  authorizing  the  Superintendent  of  Public  Works 
to  convey  to  Daniel  McCullough,  the  plaintiff,  all  the  right  of  the 
State  in  the  said  lands,  as  soon  as  he  complied  with  the  terms  of 
a  contract  which  the  Superintendent  had  made  with  him,  and 
the  United  States  made  titles  to  the  State :  and  that,  under  the 
deed  to  faim,  the  plaintiff  had  taken  possession  of  the  buildings 
on  the  tract,  enclosed  a  field  across  a  path  which  led  to  the 
Huckleberry  ferry,  erected  a  factory  for  spinning  cotton  near  the 
head  of  the  shoals,  and  forbid  the  defendant  from  occupying  the 
Julius  Rock  for  fishing,  and  from  using  the  path  aforesaid  to 
reach  the  fishery. 

"The  defendant  moved  for  a  nonsuit,  on  these  grounds : 

^  1.  The  will  of  William  Moore  has  not  been  i»x)ved ;  and  so 
the  executorship  of  Isham  Moore  and  his  power  to  convey  have 
not  been  shewn. 

^'2.  The  deed  firom  the  Superintendent  to  the  plaintiff  has  been 
mutilated  by  detaching  the  plat  firom  it,  and  no  explanation  has 
been  given. 

"3.  The  Catawba  river  is  a  navigable  river;  no  grant  of  any 
part  of  the  river  results  from  a  grant  of  land  bounded  by  it,  and 
all  citizens  have  an  equal  right  to  fish  in  it 

"4.  The  deed  from  the  Secretary  of  War  is  without  witnesses. 
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It  is  not  such  a  paper  as  the  law  of  South  Carolina  requires  for 
the  conveyance  of  land  in  this  State,  even  if  the  title  was  in  the 
United  States ;  but  as  the  legal  title  was  in  the  heirs  of  Mr.  Jef- 
ferson, it  could  have  conveyed  no  legal  interest,  even  if  it  had 
heen  in  the  required  form. 

'^I  overruled  the  motion.  I  thought  that  the  possession  which 
had  been  shewn  authorized  the  presumption  of  William  Moore's 
will,  and,  if  necessary,  of  a  conveyance  from  Mr.  Jefferson  to  the 
United  States. 

"I  thought  that  the  plat  had  been  detached  from  the  Superin- 
tendent's deed,  by  some  accident  in  its  use;  and  that  this  was  so 
noanifest  as  to  require  no  further  explanation. 

'^  I  thought  that,  as  to  the  character  of  the  river,  navigable  or 
not,  there  was  at  least  evidence  in  favor  of  the  plaintiff's  view 
sufficient  to  go  to  the  Jury. 

'<  I  was  of  opinion  that  a  conveyance  to  the  person  who  was 
President,  and  his  successors,  was  not,  in  the  absence  of  all 
qpecial  provision  on  the  subject,  a  conveyance  to  the  United 
States ;  and  that  if  it  was  a  conveyance  to  the  officer,  and  not 
to  the  person,  it  was  a  conveyance  to  a  corporation  sole,  not 
authorize  by  the  Act  of  1796,  or  other  law  of  South  Carolina ; 
but  that  it  was  a  conveyance  to  the  person,  whereby  Mr.  Jeffer- 
son became  trustee  for  the  United  States,  and  that  without  pre- 
sumption of  a  conveyance  from  him  to  the  United  States,  the 
title  was  still  in  his  heirs ;  that  that  presumption  might  be  made, 
and  so  the  title  in  the  United  States  was  shown.  I  was  satisfied 
that  the  authorized  act  of  a  Department  of  the  United  States 
Government,  should  be  authenticated  by  the  seal  of  the  Depart- 
ment, and  not  by  the  attestation  of  witnesses ;  but  my  first  im- 
pression was,  that  it  had  not  been  made  to  appear  that  South 
Carolina  had  conferred  upon  the  United  States  authority  to  con- 
vey this  land  in  South  Carolina ;  and  if  that  did  appear,  that 
the  law  of  South  C.irolina  had  not  given  vaUdity  to  the  form  in 
which  the  United  States  had  conveyed.  I  intimated  my  impres- 
sion, saying,  however,  that  the  case  would  be  sent  to  the  jury, 
that  it  might  be  put  into  such  form  that  a  final  decision  of  it 
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might  be  had  without  another  trial,  whether  I  was  right  or  wrong. 
Subsequent  reflection  induced  me  to  correct  my  first  impression, 
and  I  said  so  in  my  charge.  I  would  have  been  better  pleased, 
if  there  had  been  an  Act  of  our  Legislature  expressly  author- 
izing the  United  States  to  convey,  and  legalizmg  the  form  which 
they  might  adopt.  But  without  such  Act,  I  thought  that  in  a 
power  to  hold  in  fee  is  strongly  implied  a  power  to  convey ;  that 
the  Act  of  1843  recognized  the  power  of  the  United  States  to 
convey  as  existing ;  that  authority  given  by  the  State  for  the 
United  States  to  convey  had  necessary  reference  to  the  character 
of  the  body  authorized,  and,  by  implication,  contained  the 
assent  of  the  State  to  such  form  as  the  United  States  Govern- 
ment,  by  regular  proceeding,  should  direct ;  and  that  the  con- 
veyance of  the  United  States  here  having  been  made  to  the 
State,  and  not  to  an  individual,  and  having  been  accepted  by 
the  agents' of  the  State,  the  title  conveyed  was  good. 

"  From  the  defendant's  evidence  and  references  to  public  pro* 
ceedings  it  appeared  that,  in  1817,  the  Legislature,  by  Act,  (6 
Stat.  92)  appropriated,  under  certain  conditions,  $20,000  for  the 
purchase  of  the  property  and  privileges  granted  by  the  aforesaid 
Acts  of  1787  and  1789,  to  the  Catawba  Company ;  that  under 
various  Acts  of  the  Legislature,  from  1817  till  1830,  improve- 
ments had  been  made  in  the  Catawba  river,  a  canal,  with  locks^ 
had  been  made  round  the  Rocky  Mount  Shoals,  another  round 
tfie  Landsford  Shoals  above,  and  a  third,. below,  called  the 
Wateree  canal;  that  at.  various  times  commissioners  of  fish- 
sluices  on  the  said  river  had  been  appointed;  that  in  1818,  a 
boat,  said  to  be  loaded  with  cannon  balls,  but  not  known  by  the 
witnesses  to  be  otherwise  than  empty,  was  seen,  in  high  water^ 
to  pass  the  Huckleberry  landing,  and  near  to  Julius's  Rock,  and 
was  supposed  to  have  come  through  all  or  a  part  of  the  falls 
above ;  and  that  in  1823,  another  boat,  empty,  was,  in  high  wu- 
ter,  let  down  by  ropes  over  the  upper  part  of  the  falls,  very  near 
to  the  lock  of  the  canal,  then  incomplete,  and  was  supposed  to 
have  gone  through ;  that  from  the  Wateree  canal  down,  the 
river  is  habitually  navigated,  and  above  Landsford,  for  some 
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considerable  distance,  it  may  be  and  has  been  navigated,  but 
that  since  1836,  or  thereabouts,  the  locks  have  been  out  of  order, 
the  canal  disused,  and  no  boats  have  passed  or  have  come  from 
above  to  the  old  portage  round  the  shoals — ^that  Mr.  Robinson,  at 
a  sale  made  by  the  Commissioner  in  Equity,  at  Lancaster,  for 
partition,  purchased  Hill  Island,  and  claims,  and  for  eight  years 
has  enjoyed,  without  molestation,  the  rights  of  a  proprietor,  (as 
the  persons  under  whom  he  purchased  were  said  to  have  done,) 
using  it  every  year  five  or  six  weeks  in  the  Spring  for  fishing,  but 
not  otherwise  occupying  it ; — ^that  for  forty  years  or  more,  all  the 
neighboring  inhabitants  who  pleased,  have  used  the  old  path  afore- 
mentioned, which  led  from  a  public  road  by  the  United  States 
Barracks  down  to  the  Huckleberry  Landing,  and  thence  along 
the  river  bank  to  a  point  opposite  the  Julius  rock,  and  to 
other  places  of  fishing,  and  have  fished  in  the  river  thereabouts, 
at  their  pleasure,  although  some  person,  claiming  to  be  an  agent 
of  the  United  States,  had  required  payment  of  one-third  or  one- 
fourth  of  the  fish  caught,  for  rent,  and  had,  after  a  while,  required 
another  sixth  to  be  paid  for  the  privilege  of  landing  at  the 
Huckleberry  landing ;  that  the  Julius  rock  was,  in  the  fishing 
season,  used  by  Mr.  Crenshaw,  afterwards  by  defendant's  brother, 
and  then  by  defendant,  who  kept  it  every  year  for  nearly  or 
quite  ten  years  before  the  commencement  of  this  suit,  and  since 
the  commencement  That  the  plaintiff's  contract  with  the  Su- 
perintendent was  to  take  the  land  at  $8  62}  per  acre,  and  by  di- 
rections of  the  Superintendent  and  the  plaintiff,  Mr.  Mills,  the 
surveyor,  ran  only  to  low-water  mai'k,  and  the  price  was  calcula- 
ted, and  the  plat  made,  according  to  that  running. 

'-  For  the  plaintiff  it  further  appeared,  that  Mr.  Mills  had  run 
on  the  lines  of  the  original  grant,  and  knew  the  land  in  his  plat 
to  be  land  which  was  within  the  grant,  although  not  the  whole 
of  the  land  in  the  grant ;  and  that  Mr.  Aiken,  who  measured  the 
line  across  the  water  and  made  a  plat  which  the  plaintiff  adduced, 
had  run  only  a  part  of  the  southern  Une,  and  taken  the  other 
lines  from  Mr.  Mills's  plat. 

^^I  was  of  opinion  that  the  extent  of  the  land  conveyed  by  the 
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Superintendent  must  be  ascertained  from  the  words  of  his  deed, 
and  not  from  parol  evidence  of  the  intention  of  parties,  contra* 
distinguished  from  the  meaning  of  those  words ;  that  the  words 
of  the  grant,  and  of  all  the  deeds,  would  make  the  filtim  aqua 
the  boundary,  if  the  character  of  the  river  did  not,  by  law,  pre- 
vent ;  and  that  the  jUam  aqtuB  was  east  of  the  rock,  even  al- 
though that  might  be  nearer  to  the  island  than  to  the  western 
bank,  if  the  middle  of  the  whole  river  was  east,  and  the  main 
channel  was  east ;  that  the  price  of  the  whole  tract  may  have 
been  ascertained  by  computation  of  the  part  above  water,  and 
yet  the  part  under  water  have  been  purchased.  The  facts  in- 
volved were  subnutted  to  the  jury. 

<<  I  knew  of  no  statute  in  South  Carolina,  prior  to  the  Act  of 
1784,  (requiring  that,  in  all  surveys  for  grants  on  rivers  naviga- 
ble for  ships  or  boats,  four  chains  back  shall  be  run  for  one  chain 
in  front)  which  altered  the  common  law,  whereby  all  rivers  in 
which  the  tide  does  not  ebb  and  flow,  belong  to  the  riparian  pro- 
prietors, subject  to  the  right  of  the  public  to  use  them  as  high- 
ways; but  conceding  that  by  some  statute  or  authoritative 
decision,  it  had,  even  prior  to  1772,  been  the  law  of  South  Caro- 
lina, that  upon  a  river  navigable  for  boats,  a  grant  conveys  the 
soil  only  to  the  water's  edge,  upon  the  question  as  to  the  plain- 
tiff's right  to  the  soil  uppn  which  the  Julius  Rock  stood,  I  left  it 
to  the  jury  to  decide,  whether  in  1772  the  Catawba  river  was  a 
navigable  river.  Subsequent  legislation  I  held  might  have  estab- 
lished public  rights,  without  taking  away  the  soil  previously 
granted. 

^'  I  was  inclined  to  question  the  rule,  that  rivers  navigable  for 
boats  are  publici  juris  for  fishing ;  but  I  laid  down  the  law 
according  to  that  rule,  and  held,  that  if  a  river  was  navigable 
below  and  above  the  shoals,  then  the  shoals  themselves  were 
publici  jurisj  although  a  canal  round  them  may  have  been  pro- 
vided by  the  public,  and  been  used  for  navigation.  As  to  the 
defendant's  right  to  fish  at  the  rock,  even  if  the  soil  were  the 
plaintiff's,  I  then  directed  the  jury  to  inquire  whether  at  the  time 
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of  the  alleged  trespass,  the  Catawba  river  was  navigable  above 
.  and  below  the  Rocky  Mount  Shoals. 

'<  The  jury  found  for  the  plaintiff  the  Julius  Rock  and  five  dol- 
lars damages." 

The  defendant  appealed,  and  now  moved  this  Court  for  a  non- 
suit, on  the  following  grounds,  viz : 

1.  Because  the  grant  to  William  Moore,  under  which  the  plain- 
tiff  claims,  was  not  located,  as  the  lines  were  not  run,  nor  the 
marks  found  ;  and  it  is  apparent  finom  inspection  of  the  plat 
attached  to  the  grant  under  which  the  plaintiff  claimed,  and  the 
plat  made  by  Hugh  Aiken,  plaintiff's  surveyor,  that  they  are  not 
for  the  same  lands. 

2.  Because  there  was  no  legal  evidence  of  the  will  of  William 
Moore,  and  the  deed  from  Isham  Moore,  his  supposed  executor, 
to  Thomas  Sumter. 

3.  Because  there  was  no  such  possession  of  the  tract  called 
Mount  Dearborn,  by  those  under  whom  plaintiff  claims,  as  would 
enable  him  to  recover  in  this  case. 

4.  Because  it  clearly  appeared  firom  the  evidence  on  die  part 
of  the  plaintiff,  that  the  title  to  the  land  now  in  dispute,  under 
which  the  plaintiff  claims,  was  in  Thomas  Jefferson,  and  now  is 
in  his  heirs  or  legal  representatives. 

6.  Because  the  deed  fi:om  William  WiUdns,  Secretary  of  War, 
to  the  State  of  South  Carolina,  being  without  a  witness,  is  null 
and  void,  and  the  deed  conveys  no  right,  as  there  was  no  author- 
ity shown,  empowering  the  Secretary  of  War  to  sell  or  convey 
lands  belonging  to  the  United  States. 

6.  Because  there  was  an  entire  want  of  proof  on  the  part  of 
the  plaintiff  to  shew  legal  title  in  himself,  and  motion  for  non-suit 
being  made,  and  the  opinion  of  the  Court  being,  that  the  motion 
must  prevail,  yet  at  the  pressing  solicitations  of  plaintiff's 
attomies,  the  Court  permitted  the  case  to  be  submitted  to  the 
jury. 

And  failing  in  that  motion,  then  he  moved  for  a  new  trial,  on 
the  following  grounds,  viz : 
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1.  On  all  the  above  grounds  as  far  as  applicable. 

2.  Because  the  deed  under  which  the  plaintiff  claims  does 
not  cover  the  land  in  dispute,  as  the  plaintiff  purchased  by  the 
acre,  and  the  survey  made  by  J.  Y.  Mills,  was  only  to  low*water 
mark. 

3.  Because  his  Honor  erred,  as  the  defendant  supposes,  in  sta* 
ting  to  the  jury  in  his  charge,  that  it  mattered  not  whether  the 
Superintendent  of  Public  Works  and  the  plaintiff  intended,  at 
the  time  the  deed  to  plaintiff  was  executed,  to  include  the  bed  of 
the  river  or  not,  if  the  Catawba  was  found  by  them  not  to  be  a 
navigable  river. 

4.  Because  his  Honor  should  have  charged  the  jury,  that  if  it 
was  not  the  intention  of  the  parties  to  the  deed  to  die  plaintifl^ 
to  include  the  bed  of  the  river,  then  it  did  not  pass,  wheth^  it 
was  or  not  a  navigable  river,  as  plaintiff  bought  by  the  acre 
and  would  not  include  the  bed  of  the  river  in  the  calculation. 

6.  Because  the  Catawba  river  is  a  navigable  river  both  in  fitct 
and  under  the  Acts  and  Resolutions  of  the  General  Assembly  of 
this  State. 

6.  Because  the  defendant  had  a  right  to  fish  in  the  channel 
of  the  Catawba  river^  and  his  fishing  on  the  Rock  (Julius's  Rock) 
was  according  to  law  and  usage  of  the  State  for  forty  years  or 
more. 

7.  Because  the  defendant  had  a  right  to  the  Rock  sued  for  by 
the  statute  of  limitations ;  and  the  more  especially  so,  as  the  Rock 
is  nearer  to  the  eastern  bank  of  the  river. 

8.  Because  the  deed  of  the  Superintendent  of  Public  Works  to 
the  plaintiff,  was  void  by  reason  of  being  mutilated,  the  mutila« 
tion  not  having  been  explained  by  evidence,  and  his  Honor  should 
have  so  charged  the  jury. 

Eaves  4*  Thomson^  for  the  motion. 
Chregg  ^  McAlUly^  contra. 

Curia^  per  Wardlaw,  J.  The  various  grounds  taken  by  the 
defi^dant  for  a  non-suit  or  new  trial,  have  been  considered  by 
this  Court  in  connexion  with  the  parts  of  the  report  which  relate 
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1o  them  severally)  and  for  the  opinion  of  this  Court,  the  obsenra* 
tions  made  in  the  report  will  be  adopted,  wherever  they  are  ap- 
proved and  seem  to  require  no  addition. 

The  testimony  of  the  surveyors  furnishes  an  answer  to  the 
first  groiuid  for  non-suit 

The  second,  third  and  fourth  groimds  for  nonsuit  are  answer- 
ed by  the  evidence  of  possession  by  the  United  States,  and  the- 
presumpti(ms  thrice  arising.  The  claim  and  possession  were, 
aceording  to  the  description  of  the  deed  from  General  Sumter  to 
Mr.  Jefferson,  coextensive  with  the  grant  to  William  Moore ; 
and  the  presumptions  establish  the  authority  of  Isham  Moore  to 
convey,  and  a  conveyance  from  Mr.  Jefferson  to  the  United 
States,  in  effect  a  title  in  the  United  States  to  the  land  as  it  was 
originally  granted. 

The  sixUi  ground  for  non-suit  is  sufficiently  answered  by  the 
report ;  and  to  the  observations  there  made  in  relation  to  the  fifth, 
little  need  be  here  added.  Two  witnesses  are  ordinarily  requi- 
site to  a  conveyance  c^  land  in  South  Carolina.  (Craig  vs.  Vin^ 
mmj  Cheves,  272.)  But  the  Act  of  1796,  (5  Stat  626)  by  the 
form  it  prescribes  and  the  words,  '^  from  one  person  to  another  or 
others,"  used  in  its  first  section,  shows  that  it  contemplated  only 
conveyances  between  natural  persons,  and  must  be  construed  so 
as  to  reconcile  it  with  other  law  which  regulates  the  mode  by 
which  acts  of  State  shall  be  authenticated.  Under  the  author- 
ity given  by  South  Carolina  to  the  United  States  (6  Stat  260) 
to  purchase  ''  the  fee  simple  oi  any  quantity  q£  land,  not  exceed- 
ing two  thousand  acres,  for  the  purpose  of  erecting  arsenals  and 
magazines  thereon,"  the/t^  diapanendi  passed  with  the  fee  sim- 
ple to  the  United  States,  to  be  exercised  whenever  the  purpose  of 
the  purchase  had  been  abandoned  or  accomplished.  It  could  be 
exercised  only,  as  a  Qovemment  performs  all  acts,  by  some  rega> 
larly  constituted  authority.  The  Acts  of  1843  (11  Stat  263^ 
27-^,  and  Res.  109)  subsequent  to  the  Act  of  Congress  (1829, 
4  Laws  of  U.  S.  2170),  which  authorised  the  Secretary  of  War 
to  convey  the  land  to  the  State  of  South  Carolina,  recognized  the 
sufficiency  of  the  conveyance  proposed  to  be  made ;  and  the 
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conveyance  of  the  Secretary  of  War  was  the  act  of  the  head  of 
a  department  having  a  seal,  and  was  properly  authenticated  by 
that  seal,  and  not  by  the  attestation  of  witnesses.  (1  Green.  Ev. 
§  479.) 

Of  the  grounds  for  new  trial,  the  eighth  is  sufficiently  answer- 
ed in  the  report.  As  to  the  second,  third  and  fourth,  it  is  clear 
that  the  words  used  in  the  deed  from  the  Superintendent  of  Pub- 
lic Works  to  the  plaintiff  cannot  derive  any  meaning,  different 
from  the  ordinary  legal  significatiofi,  from  the  acts  or  words  of 
the  parties ;  and  that  the  words  of  the  deed  convey  to  the  plain- 
tiff whatever  was  then  '^  the  remainder  of  the  Mount  Dearborn 
tract."  (3  Kent's  Com.  428.)  This  description  extended  the 
boundary  on  the  east  to  the  original  boundary  of  the  tract  as  it 
was  granted  in  1772.  Much  has  been  said  of  the  fraud,  which 
it  is  supposed  would  be  consummated  by  the  plaintiff's  now 
holding  half  of  the  river,  after  having,  before  his  purchase,  di- 
rected a  survey  to  embrace  only  the  land  uncovered  by  water. 
It  is  easy  to  understand  how  the  price  of  a  whole  may  be  fixed, 
by  ascertaining  the  value  of  a  prescribed  part ;  but  if  it  be  con- 
ceded, that  the  plaintiff  and  the  Superintendent  both  declared 
their  intention  to  make  the  low  water  mark  the  boundary,  the 
question  is  at  last  only  whether  any  parol  declarations  shall 
avail  to  control  the  meaning  of  the  writing,  by  which  the  inten- 
tion of  the  parties  was  expressed.  If  a  fraudulent  contrivance, 
or  mistaken  use  of  words,  has  defeated  the  intention  of  the  par- 
ties, they  may  have  inquiries  and  adjudication  between  them- 
selves ;  but,  they  acquiescing,  the  deed  subsists,  and  the  question 
which  a  third  person  may  raise  is  not,  Should  the  deed  be 
rescinded  ?  nor.  Does  it  truly  express  die  intention  of  the  par- 
ties ?  but.  What  does  it  mean  ?  The  case  of  Noble  vs.  Cunning- 
ham (McM.  Eq.  289)  shews  that  comer  trees  marked  on  the 
river  bank  have  not  influence  (where  a  river  not  technically 
navigable  is  the  boundary)  to  stop  short  of  ihefilum  (zcqutB  the 
rights  of  a  purchaser,  whose  deed  refers  to  a  plat  shewing  such 
comers. 

The  fifth,  sixth  and  seventh  grounds  for  new  trial  present  the 
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points  which  have  been  most  debated,  and  the  questions  under 
them  will  be  considered  without  regard  to  the  order  which  they 
indicate. 

The  possession  of  the  defendant  of  the  rock  for  a  month  or 
two  every  Spring,  was  not  such  a  continuous  possession  as  could 
give  to  him  a  title  under  the  statute  of  limitations.  {Jackson  vs. 
Lewisj  Cheves,  260.) 

No  presumption  of  a  grant  to  the  defendant  of  either  the  rock,  or 
of  a  right  to  fish  at  it,  can  arise  from  the  use  which  he  and  those 
under  whom  he  claims  made  of  the  rock ;  for  the  use  was  per- 
missive, accompanied  by  such  distinct  acknowledgment  of  right 
in  another  as  the  payment  of  rent  implies,  and  interrupted  by 
change  of  claimants  without  transfer  of  title. 

The  rock  in  question  is  west  of  the  main  channel,  which  runs 
between  it  and  Hill  Island,  but  it  is  doubtful  whether,  in  a  line 
perpendicular  to  the  river-bank,  the  rock  is  nearer  to  the  island 
or  to  the  bank ;  it  is,  however,  far  west  of  the  middle  of  the 
river,  measuring  from  bank  to  bank  across  the  island.    The  jury 
were  instructed  that,  under  these  circumstances,  the  rock  was 
west  of  the  medium  jUum  aqucB :  and  to  that  instruction  objec- 
tion is  made.    The  evidence  shewed  that  the  water  west  of  the 
rock  was  shallow,  and  that  in  dry  summers  much  of  it  disap- 
peared; the  low  water  mark  may  have  been,  as  Mr.  Aiken 
thought  it  was,  nearer  to  the  rock  than  the  island  was,  but  there 
was  contrariety  of  testimony  on  this  point,  which  the  instructions 
rendered  it  unnecessary  for  the  jury  to  consider.    We  must  then 
look  to  the  propriety  of  the  instructions.    The  situation  of  the 
main  channel,  whether  east  or  west  of  the  rock,  is  unimportant, 
for  the  ordinary  low  water  mark  on  each  side  having  been  fixed, 
the  medium,  jUum  (iqtuB  is  ascertained  by  measurement  across, 
without  regard  to  the  depth  of  the  water.    The  question  then  is 
whether  the  measurement  to  fix  the  boundary  of  plaintiff's  rights 
should  be  from  his  bank  to  Hill  Island,  or  to  the  other  bank  of 
the  river. 

If  the  western  margin  of  Hill  Island  belonged  to  another  per- 
son, the  exact  boundary  between  that  person  and  the  plaintiff 
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would  be  midway  between  the  island  and  the  western  bank  of 
the  river.  But  islands  in  rivers,  like  rocks,  (which  ore  only  small 
islands,)  fall  under  the  same  rules  concerning  ownership  which 
apply  to  the  soil  covered  by  water.  This  proposition,  which 
fieems  to  have  been  established  by  a  consideration  of  the  instan- 
ces of  islands  formed  by  alluvial  deposits,  embraces  all  islands, 
whether  of  recent  formation  or  remote  origin.  (3  Kent  Com.  427 ; 
a  Bla.  Com.  261 ;  4  Pick.  269 ;  Harg.  Law  Tr.  &— 36.)  If  they 
have  not  been  otherwise  appropriated  by  some  lawful  means, 
they  belong  in  severalty  to  the  owners  of  land  on  eaeh  side  of 
the  stream,  according  to  the  line  of  division  which  would  have 
existed  if  they  had  continued  under  water.  An  island  lying  on 
one  side  of  the  JUum  aqwB  belongs  to  the  owner  of  the  bank  on 
that  side,  if  no  opposing  right  to  it  has  been  lav^Uy  acquired 
by  another  person.  If  it  is  situated  so  near  the  middle  of  the 
river  that  the  original  fihan  aqtuB  passed  through  it,  and  no 
opposing  right  has  been  acquired,  it  bel<»igs  to  the  owners  on 
the  two  banks,  according  to  the  original  dividing  line. 

Upon  the  supposition  of  there  being  nothing  in  the  eharaotdr 
<ii  the  river  to  forbid,  the  plaintiflPs  right,  under  the  grant  of  1772, 
extended  prima  facie  to  the  middle  of  the  river,  or  original  divi- 
ding line ;  and  to  rebut  the  title  shewn  by  him,  less  evidence  did 
not  suffice  as  to  the  islands  and  soil  covered  by  water  whidi 
were  included  within  his  boundaries,  than  would  have  served  as 
to  his  land  on  the  western  bank  of  the  river.  Now  there  was  no 
evidence  that  the  portion  of  Hill  Island,  which  lies  west  of  the 
^original  filum  aqtuBj  belonged  to  any  third  person :  no  grant  of 
it  fiom  the  State  appeared,  nor  any  such  possession  as  could  give 
a  title  under  the  statute  of  limitations.  A  claim  of  one  RobinsoUi 
said  to  be  under  a  sale  made  at  Lancaster,  was  spoken  of,  but  no 
.papers  were  adduced  nor  any  evidence  given  which  shewed  the 
validity  of  the  claim  to  any  portion  of  the  island,  much  less  to 
that  portion  which  lies  west  of  the  middle  of  the  river — ^that  is 
the  dividing  line  between  the  districte  of  Chester  and  Lancaster. 
Nothing  then  limited  the  plaintiff's  righte  to  the  JUwn  aqum  be- 
tween his  bank  and  Hill  Uand,  and  the  instructions  on  this  bead 
were  proper. 
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The  jury  have  found  that  the  Catawba  river,  where  it  is  the 
boundary  of  the  land  granted,  was  not,  in  1772,  the  date  of  the 
giant,  navigable  for  boats.  If  it  has  since  been  made  navigabtei 
the  right  of  the  pubUc  to  use  it  as  a  highway  has  been  asserted, 
but  the  right  of  the  grantee  and  those  claiming  under  him,  sub- 
ject to  the  rights  which  the  public  have  in  the  river  as  a  highway 
or  easement,  continues  to  the  soil  granted  ad  JUum  aquiBy  as  k 
vested  at  the  grant  A  subsequent  improvement  of  the  river,  or 
change  of  the  law  relating  to  the  soil  of  rivers,  could  not  divest 
the  rights  of  soil  which  had  been  granted,  further  than  was  re* 
quired  for  some  public  purpose. 

The  jury  have  also  found  that  the  river,  where  it  is  the  bound- 
ary of  the  plaintiflPs  land,  was  not,  at  the  time  of  the  alleged  tres- 
pass, navigable  for  boats — and  this,  too,  upon  the  supposition 
that,  if  a  portion  of  it  above  and  a  porti<m  below  was  so  navi- 
gable, then  the  intermediate  portion  obstructed  by  falls  must  have 
the  same  legal  character.  It  follows  that  even  if  all  rivers  navi- 
gable for  boats  are  held  juris  publici  for  fishing  as  well  as  for 
navigation,  and  if  a  right  to  fish  includes  a  right  to  fasten  a  boat 
to  a  rock  which  rises  above  the  water  wherein  the  right  exists, 
still  the  defendant  is  not  justified  in  his  trespass  upon  the  plain- 
tiflfs  liioil  by  the  right  to  fish  at  the  rock  in  question. 

It  is,  however,  urged  by  the  defendant,  that  it  was  not  for  the 
jury  to  decide  whether  the  river  was  navigable ;  that  it  is  made 
navigable  by  Acts  of  the  Legislature,  and  must  be  deemed  by 
the  Court  to  be  so ;  and  that  therefore  the  soil  of  it  is  not  the 
plaintifi^s,  and,  if  it  is,  the  defendant  has  the  right  of  fishing  in 
it  which  belongs  in  common  to  all  citizens. 

Various  Acts  of  the  Legislature,  from  the  year  1753  to  the  year 
1810,  (7  Stat  604,  632,  649,  662,  678 ;  9  Stat  212,  264 ;  6  Stat 
94,)  shew  that  repeated  attempts  were  made  to  render  this  river 
navigable :  and  these  Acts,  by  their  very  words,  contain  an  ad- 
mission that  originally  the  river  was  not  easily  navigated  by  boats 
above  the  rafts  which  were  below  Camden,  and  that  in  the  last 
mentioned  year  it  was  not  navigable  by  any  species  of  craft  above 
the  foot  of  the  great  shoals  below  Rocky  Mount    Subsequent 
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legislation  and  the  evidence  taken  in  this  case,  shew,  however, 
that  between  1817  and  1830  large  appropriations  from  the  State 
Treasury  were  made  for  the  improvement  of  this  river  above 
Camden,  canals  were  made  around  the  Rocky  Mount  shoals  and 
other  shoals,  and  up  to  the  North  Carolina  line  the  river  was 
treated  by  the  public  authorities  as  being  fit  for  navigation,  and 
was  for  a  short  time  actually  used  by  boats :  and  that  the  public 
works  therein  are  yet  somewhat  preserved,  although  disused. 
Since  the  year  1785,  (6  Stat.  — ;  6  Stat.  340,)  and  perhaps  be- 
fore, there  have  been  provisions  made  by  law  for  keeping  open 
fish-sluices  on  the  river,  and  preventing  obstructions  to  the  pas- 
sage o(  fish.  {The  State  vs.  Thompson,  2  Strob.  12.)  We  will 
give  to  the  public  appropriations  and  to  the  instances  of  actual 
navigation  the  effect  to  shew  that  the  river  was,  at  the  time  of 
the  alleged  trespass,  navigable  for  boats,  or  floatable  (to  use  a 
word  which  Chancellor  Kent  has  taken  from  the  French) — and 
will  even  concede  that  the  plaintiff  is  in  no  better  situation  than 
if  his  original  grant  bore  even  date  with  the  deed  from  the  Super- 
intendent to  him ;  still  we  are  of  opinion  that  the  soil  at  the  rock 
was  the  plaintiff's,  subject  to  servitudes  for  the  public  use,  and 
that  the  defendant  had  not  a  right  to  fish  there. 

By  the  common  law  only  those  rivers  were  deemed  navigable 
in  which  the  tide  ebbs  and  flows :  and  ^^  grants  of  land  bounded 
on  rivers,  or  upon  the  margins  of  the  same,  or  dong  the  same, 
above  tide  water,  carry  the  exclusive  right  and  title  of  the  grantee 
to  the  centre  of  the  stream,  unless  the  terms  of  the  grant  clearly 
denote  the  intention  to  stop  at  the  edge  or  margin  of  the  river: 
and  the  public,  in  cases  where  the  river  is  navigable  for  boats 
and  rafts,  have  an  easement  therein,  or  a  right  of  passage  as  a 
public  highway."  (3  Kent's  Com.  427.)  "Where  a  stream  is 
used  in  a  grant  as  a  boundary  or  monument,  it  is  used  as  an 
entirety  to  the  centre  of  it,  and  to  that  extent  the  fee  passes. 
Prima  fticiey  said  the  Vice  Chancellor  of  England,  the  proprietor 
of  each  bank  of  a  stream  is  the  proprietor  of  half  the  land  covered 
by  the  stream.**  (3  Kent's  Com.  428 — citing  1  Sim.  &  Stewart, 
190 ;  17  Pick.  41.)    But  these  settled  principles  of  the  common 
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law  are  said  to  have  been  changed  in  our  State  by  adjudged 
oases,  and  reference  is  made  to  the  case  of  Cates  vs,  Wadling- 
ten  (1  McC.  680).  To  the  judgment  in  that  case  no  one  would 
impute  error:  in  some  of  the  observations  which  the  opinion  con* 
tains,  sufficient  attention  seems  not  to  have  been  given  to  the  dis- 
tinction between  the  proprietary  iuterest  which  the  State  for  the 
public  use  has  in  a  public  navigable  river,  and  the  easement,  so 
essential  to  public  convenience,  which  the  public  have  in  a  river 
not  navigable,  yet  fit  to  be  used  as  a  highway.  The  point  really 
decided  was,  that  a  vendee  cannot  have  an  abatement  for  defi- 
ciency of  quantity  where  the  conveyance  to  him  contains  no  war- 
lanty,  and  be  is  undisturbed  in  the  enjoyment  of  whatever  inter* 
est  the  vendor  had  in  the  whole  land  conveyed.  Judge  Nott, 
looking  to  the  importance  of  preserving  unobstructed  the  public 
right  to  use  streams  which  might  facilitate  transportation,  says 
that  because  of  the  greater  length  of  our  rivers  than  of  the  insular 
streams  in  England,  the  common  law  rule,  which  regards  no  riv- 
ers as  navigable  but  those  in  which  the  tide  ebbs  and  flows,  "will 
not  do  for  us :"  whilst  he  declines  to  define  what  shall  be  con- 
sidered a  navigable  river  in  this  State,  he  ventures  to  say  that 
*'that.  cannot  be  con.^idered  a  navigable  river  the  natural  obstruc- 
tions of  which  prevent  the  passage  of  boats  of  any  description 
whatever."  Such,  we  may  observe  here,  was  the  Catawba  above 
the  falls  at  the  date  of  the  grant  to  William  Moore,  and  for  a  long 
time  afterwards :  and  such,  in  the  entire  disuse  and  dilapidation 
of  the  public  works,  it  is  now  and  has  been  for  more  than  ten 
years  past. 

The  occasion  does  not  require  any  exact  definition  to  be  now 
given  of  a  navigable  river,  according  to  the  law  of  this  State,  in 
which  the  ownership  of  the  soil  shall  not  belong  to  the  riparian 
proprietors :  perhaps  the  principal  occasion  of  dispute  on  the  sub- 
ject has  been  the  use  of  the  term  navigable,  which  has  a  popular 
signification  different  from  the  technical  one  which  is  given  to  it 
by  the  common  law.  We  can,  however,  safely  say,  that  no 
authoritative  decision  has  yet  been  made  in  this  State  which 
has  changed  the  common  law  on  the  subject.     Arguments  on 


66  APPEALS  AT  LAW. 


McCnllougfa  m.  WalL 


both  sides,  drawn  from  considerations  of  policy  and  the  law  of 
other  countries,  have  been  addressed  to  us.  On  one  side  are 
commendations  of  the  common  law  rule,  for  its  wisdom  and  caie* 
fill  protection  of  all  rights  involved,  its  adoption  by  many  of  our 
sister  States  which  are  traversed  by  large  fresh  water  rivers,  its 
certainty,  and  the  unquestionable  authority  on  which  it  rests: 
on  the  other  side  are  the  examples  of  continental  Europe,  Penn- 
sylvania, Alabama,  and  some  others  of  these  United  States,  the 
civil  law,  and  inconveniences  thought  to  result  from  subjecting 
to  a  mie  which  was  formed  for  short  and  small  streams,  mighty 
rivers,  upon  which,  as  upon  inland  seas,  ships  that  have  crossed 
the  ocean  may  be  safely  navigated  far  above  the  reach  of  the  tide. 
(2  Conn.  481;  20  Johns.  99;  3  Dev.  61;  16  Ohio,  640;  Angel  oa 
Water  Courses,  14,  19;  Hilliard  on  Real  Prep.  92,  94,  139;  3 
Kent  Com.  428,  430,  notes ;  2  Binney,  476.)  The  rivers  of  our 
own  State  are  not  of  remarkable  magnitude,  and  whether  we 
adhere  to  the  common  law  definition  or  consider  as  navigable 
all  rivers  that  may  be  navigated  by  sea  vessels,  or  all  that  are  by 
nature  floatable,  we  hesitate  not  to  declare  that  this  Court,  if  it 
should  feel  itself  at  liberty,  from  considerations  of  public  conven« 
ience,  to  assume  legislative  discretion  in  the  matter,  is  not  likely 
by  any  decision  to  extend  the  rules  which,  by  the  common  law, 
are  applicable  to  navigable  rivers,  to  any  stream  above  those  fails 
which  by  nature  obstructed  the  serviceable  use  of  its  water  for 
transportation.  Above  those  falls,  as  below,  the  right  of  the  pub- 
lic to  improve  a  river,  and  to  use  it  as  a  highway,  subsists :  to 
that  the  proprietary  right  in  the  soil  is  subject;  but  so  subject 
the  proprietary  right  exists  in  the  owners  to  whom  it  has  been 
granted — above  the  falls,  at  any  rate,  as  we  may  now  safely  say. 
And  so  in  regard  to  fishing  in  the  rivers.  "A  right  of  fishing 
in  navigable  or  tide  waters  is  a  common  right.  In  rivers  and 
streams  not  navigable  as  tide  waters,  the  owners  of  the  soil  over 
which  they  flow  have  at  common  law  the  exclusive  right  of  fish- 
ing, each  on  his  own  soil,  unless  some  other  person  can  shew  a 
grant  or  prescription  for  a  common  of  piscary,  in  derogation  of 
the  right  naturally  attached  to  the  ownership  ^i  the  soil :  and 
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such  right  is  held  subject  to  the  public  use  of  the  waters  as  9k 
highway,  and  to  the  free  passage  of  fish,  and  in  subordinatioa 
to  the  regulations  to  be  prescribed  by  the  Legislature  for  thei 
general  good."  (3  Kent's  Com.  418.)  The  right  of  the  State  tq 
keep  open  fish-sluices,  and  to  provide  for  the  passage  of  fish  itt 
all  streams,  is  a  public  right  familiarly  exercised  in  this  State ; 
but  that,  Uke  the  right  to  use  the  water  for  transportation,  is  con- 
sistent with,  although  superior  to,  the  proprietary  right  in  the 
owners  of  the  soil,  and  differs  altogether  from  that  common  right 
of  fishing  which  belongs  to  every  citizen  in  a  river  navigable  by 
common  law.  If  the  public  easement  is  satisfied  by  a  part  of  the 
stream,  or  by  its  use  at  certain  times,  wj^itoir^Plfagaains  belongs 
to  the  owner  of  the  soil :  but  whenfftt^^ii  ikfi^iilwive  owner* 
ship  of  the  soil,  as  in  tide  watw^tlie%ommon  iiahlL  of  fishing 
extends  equally  to  every  part  of  tm  rivqr^ii^Ci^iii^ 

We  have  cases  in  which  expr«i#n&  have  f^ea  used  that 
plainly  shew  the  understanding  of  the  Ju^$|Jwno  used  them^ 
that  in  this  State  all  rivers  navigable^ra||^  boats  asr^m  publid 
for  fishing :  and  under  those  cases,  connecfSS^^^m  the  public  acta 
which  shew  that  the  Catawba  above  and  below  the  rock  in  ques^ 
tion  has  been  considered  navigable,  the  defendant  attempts  to 
shelter  himself.  He  is  right  in  saying  that  if  the  river  is  juris 
publici  for  fishing,  its  whole  width  from  bank  to  bank  is  so :  and 
that  a  public  canal  around  shoals  may  be  regarded  as  a  small 
branch  of  the  river  running  round  an  island  suddenly  formed : 
therefore,  that  if  the  common  right  of  fishing  exists  above  and 
below  the  shoals,  it  exists  also  at  the  shoals.  But  the  points  de- 
cided in  the  cases  upon  which  the  defendant  rests,  do  not  maht- 
tain  the  right  he  claims. 

In  Boatwright  vs.  Bookman  ei  al.  (Rice,  447,)  the  questions 
concerning  the  legal  character  of  the  river,  (which  there  was  the 
Congaree,  at  the  shoals  round  which  the  Columbia  canal  passes,) 
and  concerning  the  ownership  of  the  soil,  were  expressly  reserved  \ 
but  yet,  in  consideration  of  the  right  which  the  public  had  to  use 
the  river  aae  highway  for  transportation  and  the  passage  of  fish^ 
and  in  neglect  of  the  distinction  between  a  public  easement  in 
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private  property,  and  a  common  right  in  things  not  subject  to 
appropriation,  it  was  taken  for  granted  that  ''  the  right  of  taking 
fish  there  was  common  in  equal  degree  to  the  whoie  commu- 
nity." The  matter  really  adjudged  was  only  that  a  plaintifi^ 
who,  under  a  license  from  the  proprietor  of  the  adjoining  island, 
had  placed  a  fish-trap  so  as  not  unlawfully  to  interrupt  the  navi- 
gation or  the  passage  of  fish,  might  maintain  trespass  against  the 
defendants  who  broke  his  trap.  This  is  altogether  consistent 
with  the  rule  which  gives  an  exclusive  right  of  fishing  to  the 
riparian  proprietor,  subject  to  the  right  of  the  public  to  have  unob- 
structed the  navigation  and  passage  of  fish  in  the  river,  but  is  not 
plainly  reconcilable  with  the  notion  of  a  common  right  in  every 
citizen  to  fish  in  every  part  of  the  river— which  latter  right  seems 
to  forbid  the  continued  enjoyment  by  any  one  of  permanent  fix- 
tures in  the  river  for  his  exclusive  benefit. 

The  case  of  Jackson  vs.  Lewis  ei  al.  (Cheves,  259,)  (relating 
to  the  Catawba  river  at  a  place  a  little  higher  up  in  the  same 
shoals  that  the  rock  now  in  question  stands  in,)  again  leaves 
undecided  the  questions  which  were  reserved  in  Boatioright  vs. 
Bookman,  but  holds  the  defendant  answerable  in  trespass  for  de- 
stroying the  plaintiff's  fish-trap;  because,  first,  if  the  river  was  one 
in  which  there  could  be  exclusive  ownership  of  the  soil,  and  of 
the  right  of  fishing  as  incident  thereto,  the  plaintiff's  grant  was 
oldest ;  and  second,  if  the  river  was  like  one  navigable  at  com- 
mon law,  the  defendant  had  unlawfully  disturbed  the  plaintiff 
in  Ihe  actual  enjoyment  of  that  which  was  of  common  right,  and 
which  the  plaintiff  might  therefore  enjoy  whilst  he  possessed  it. 
The  first  view  is,  according  to  our  opinion  of  the  legal  character 
of  the  river,  conclusive ;  and  in  the  judgment  of  this  case,  as  of 
the  two  others  we  have  examined,  we  entirely  concur,  whilst  we 
dissent  in  each  of  them  from  some  of  the  propositions  that  are 
advanced  in  the  argument  It  is  thus  seen  that  no  case  has 
been  yet  decided  here  which  alters  the  common  law  as  to  the 
right  of  fishing  in  rivers  where  the  tide  does  Hot  ebb  and  flow, 
any  more  than  as  to  the  ownership  of  the  soil  ■ 'lereiii.  We  feel 
safe  in  saying,  concerning  the  right  of  fishing,  as  we  did  con- 
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eeming  the  ownership  of  the  soil,  that  the  common  law  is  yet 
unchanged  in  this  State — at  any  rate  above  the  &lls,  which,  in 
dieir  natural  state,  obstructed  the  serviceable  use  of  the  rivers. 

Looking,  then,  either  to  the  finding  of  the  jury  upon  the  ques* 
tions  submitted  to  them,  or  to  the  deductions  which  the  defend- 
ant has  drawn  firom  the  public  acts  concerning  this  river,  we  see 
no  reason  to  divest  the  plaintiff  of  the  title  which  he  has  acquired 
to  the  rock  in  question,  or  to  justify  the  defendant  in  the  trespass 
he  has  committed  on  it 

The  motion  is  dismissed. 

O'Neall,  Evans,  Frost  and  Withers,  JJ.,  concurred. 
Motions  dismissed. 


The  Chreenville  4*  Columbia  Railroad  Company  vs.  12.  Cath- 

cart. 

The  Act  incorporating  the  Greenville  and  Columbia  Railroad  Company  provides,  in 
one  section,  that  the  company  **  may  tue  and  be  sued  by  its  corporate  name  ;*' 
and,  in  another  section,  *'that  every  subscriber,  or  bolder  of  stock  in  said  company, 
shall  pay  to  the  company  the  amount  of  the  shares  by  him  or  her  subscribed  or 
held,  in  such  instalments  as  shall  be  called  for ;  and  on  failure  of  any  subscriber 
or  stockholder  to  pay  up  any  instalmeots  called  for,  the  shares  upon  which  default 
•nail  be  made,  together  with  any  past  payment  thereon,  shaU  be  for/eiUd  to  tke 
eompany,  and  be  appropriated  as  they  shall  see  fit."  Hetd^  that  the  remedy  by  for- 
feiture is  cumulative,  and  that  its  insertion  in  the  charter  does  not  take  away  from 

.  the  company  the  right  to  sue  a  delinquent  subscriber  for  instalments  called  for. 

Before  Frost,  J.,  at  Richland,  Fall  Term,  1849. 

The  plaintiffs  brought  suit  by  sum.  pro.  to  recover  certain 
instalments,  of  one  dollar  each,  on  the  subscription  of  the 
defendant  to  the  stock  of  the  company.  The  number  of  shares 
required  by  the  charter  for  that  purpose  having  been  subscribed, 
the  company  was  organized  and  officers  elected  at  a  meeting  of 
the  stockholders  in  March,  1847.    The  books  were  ordered  to 


A 


m  APPEALS  AT  ZAW. 

Greenville  &,  Columbia  R.  R.  Compaiiy  vs.  CathcarL 

be  opened  to  receive  such  additional  subscriptions  as  might  be> 
obtained.  The  subscription  book  at  Columbia  was  produced, 
entitled  ''Book  opened  at  Columbia,  for  subscription  to  the 
stock  of  the  Columbia  and  Greenville  Bailroad  Company."  la 
this  book  were  several  columns  for  the  names  of  subscribers,  the 
number  of  shares  subscribed,  date  of  subscription,  amounts  paid, 
6cc.  Under  date  of  the  10th  May,  1847,  was  entered  the  name 
of  the  defendant,  for  five  shares ;  and,  in  the  column  of  amounts 
paid,  five  dollars  was  entered,  for  which  a  receipt  was  given  by 
the  commissioners  to  the  defendant,  as  the  first  instalment  on 
five  shares  in  the  stock  of  the  company.  The  instalments 
claimed  were  proved  to  have  been  regularly  called  for,  and  that 
seven  were  payable  by  the  defendant 

By  the  seventh  section  of  the  Act  incorporating  the  company, 
it  is  provided  that  the  company  ''  may  sue  and  be  sued  by  its 
corporate  name,"  (11  Stat.  326,)  and  by  the  19th  sec.,  (lb.  330,) 
''that  every  subscriber,  or  holder  of  stock  in  said  company,  shall 
pay  to  the  company  the  amount  of  the  sharos  by  him  or  her 
subscribed  or  held,  in  such  instalments,  not  exceeding  five  dol- 
lars on  each  sharo  at  one  time,  and  at  such  periods,  with  inter- 
Ta's  of  not  less  than  sixty  days,  as  shall  be  prescnbed  and 
called  for  by  the  directors ;  and,  on  failure  of  any  subscriber  or 
stockholder  to  pay  up  any  instalments  so  called  for  by  the 
directors,  the  shares  upon  which  default  shall  be  made,  together 
with  any  past  payment  thereon,  shall  be  forfeited  to  the  com- 
pany, and  be  appropriated  as  they  shall  see  fit." 

The  defendant  objected  to  the  plaintiffs's  right  of  action,  on 
the  ground  that  the  remedy  by  suit  for  instalments  due  not  be- 
ing expressly  given  by  the  Act,  the  plaintiffs  could  not  sustain 
their  action  against  the  defendant,  but  must  pursue  the  remedy 
by  forfeiture,  expressly  given  to  them.  His  Honor,  the  presid- 
ing Judge,  overruled  the  objection,  and  decreed  for  the  plaintifb, 
from  which  decree  the  defendant  appealed,  on  the  following 
grounds : 

1.  Because  the  charter  of  the  company  provides  that,  for  a 
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fiiilure  by  subscribers  to  pay  instahnents  as  called  for,  the  instal* 
ments  paid  in,  as  well  as  the  shares,  shall  be  forfeited  to  the 
company,  to  be  disposed  of  as  the  company  may  see  fit,  bat  does 
not  provide  a  remedy  by  salt ;  and  the  defendant  not  having 
expressly  promised  to  pay  instalments,  the  company  is  confined 
to  the  remedy  provided  by  the  charts,  and  cannot  recover  in 
this  action. 

2.  That,  if  the  company  has  been  injured  by  reason  of  the 
failure  of  the  defendant  to  comply  with  his  promise  to  become 
and  remain  a  member  of  the  company,  the  remedy  was  by  an 
action  on  the  case  for  such  damages  as  have  actually  been  su»> 
tained. 

3.  That  the  subscription  of  the  defendant  was  not  an  express 
promise  to  pay  instalments,  but  was  an  undertaking  to  make  an 
investment  to  the  amount  of  his  subscription  in  the  stock  of  the 
company,  and  was  not  such  an  undertaking  as  will  enable  the 
plaintifiis  to  recover  in  this  action. 

Arthur,  for  the  motion. 

Maxcy  Qregg,  contra. 

Curia,  per  Evans,  J. — ^The  question  which  has  been  argued 
in  this  Court  is,  whether  the  plaintiffs,  under  their  charter,  can 
maintain  this  action,  and  to  this  alone  has  the  attention  of  the 
Court  been  directed.  There  is  no  difference  of  opinion  on  the 
proposition  that  a  corporation,  being  a  mere  legal  entity — a  fac- 
titious creation  of  the  law — we  must  look  to  its  charter  for  the 
evidence  of  its  existence  and  extent  of  its  rights.  The  general 
rule  is,  that  it  has  no  powers,  except  those  granted.  The  charter 
of  this  company,  like  other  charters,  gives  expressly  the  power 
to  sue  and  be  sued ;  and,  as  the  corporation  is  a  distinct  being 
from  its  members,  I  see  no  reason  why  it  may  not  sue  one  of  its 
members  as  well  as  other  persons.  But,  if  there  were  any  doubt 
on  this  subject,  it  is  removed  by  the  Act  of  1792. 

The  19th  section  of  the  charter  imposes  on  every  subscriber 
or  stockholder  the  obligation  to  pay  to  the  company  the  amount 
of  the  shares  subscribed  for ;  "  and,  on  failure  to  pay  up  any 
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instalment  called  for,  the  shares  on  which  such  default  may  be 
made,  together  with  any  payment  thereon,  shall  be  forfeiied  to 
the  company,  to  be  appropriated  as  they  shall  see  fit"  The 
question,  therefore,  is,  whether,  as  the  charter  has  given  one 
mode  of  coercing  payment,  all  others  are  excluded.  On  one 
side  it  is  contended  that  forfeiture  is  the  only  remedy,  and,  on 
the  other,  that  this  is  merely  cumulative,  at  the  option  of  the 
company. 

There  is  abundance  of  authority  that  the  fact  of  subscribing 
creates  the  obligation  and  implied  promise  to  pay,  and  is  a  suffi- 
cient consideration  to  support  the  promise :  (2  Bibb.  676 ;  3  Alab. 
Rep.  660 ;  6  Alab.  787.)  If,  therefore,  the  clause  of  forfeiture 
had  been  omitted,  I  suppose  there  would  be  no  doubt  about  the 
right  of  the  company  to  recover.  Does  the  insertion  of  another 
mode  exclude  the  right  which  would  otherwise  have  existed? 
From  the  numerous  authorities  which  have  been  quoted,  it  is 
very  likely  there  have  been  contradictory  decisions  on  the  sub- 
ject In  the  case  of  the  Andover  Corporation  vs.  Gotddj  (6 
Mass.  R.  40,)  Parsons,  C.  J.,  is  reported  to  have  said  that  it  was 
a  general  rule,  founded  on  sound  reason,  that  where  a  statute 
gives  a  new  power,  and,  at  the  same  time,  provides  the  means 
of  executing  it,  those  who  claim  the  power  can  execute  it  in  no 
other  way.  All  the  subsequent  cases,  (7  Mass.  102, 8  Mass.  138, 
10  do.  384, 14  do.  287,  and  10  Pick.  378)— all  carry  out  the  same 
principles.  So  far  as  I  can  ascertain  from  the  reports,  there  is  a 
general  Act  defining  the  mode  in  which  particular  corpomtions 
may  be  formed.  Thj  shares  have  no  particular  value,  but  each 
subscriber  agrees  to  take  a  certain  proportion  of  the  stock,  and 
the  penalty  prescribed  for  default  in  paying  assessments 
is  by  sale  of  the  shares.  In  New  Bedford  and  Bridgwater 
Turnpike  Corporation  vs.  J.  Q.  Adams,  it  is  said,  if  one  ex- 
pressly promi83  to  pay,  he  is  bound ;  but,  by  subscription,  he 
simply  engages  to  become  a  proprietor  of  a  certain  number  of 
shares,  without  promising  to  pay  assessments  The  idea  which 
runs  through  the  cases  seems  to  be  this — that,  by  the  contract, 
his  express  promise  is  only  to  become  the  proprietor  of  so  many 


APPEALS  AT  LAW.  93 

Colombia,  November,  I86O1 

shares;  and  the  implied  promise  to  pay  assessments  cannot 
arise  where  the  charter  has  pointed  out  a  particular  mode  of 
enforcing  payment  But  all  the  cases  agree  that,  if  there  be  an 
express  promise  to  pay,  an  action  of  assumpsit  will  lie.  I  can- 
not but  believe  that  this  opinion  is  founded  in  something  in  their 
organic  law,  for  most  of  the  cases  refer  to  an  Act  of  the  Legis- 
lature, which  regulates  the  mode  in  which  such  companies  are 
to  be  formed.  But,  be  this  as  it  may,  the  decisions  in  all  or 
most  of  the  other  States,  proceed  on  different  principles,  and 
hold  a  contrary  doctrine.  I  proceed  to  state  some  of  them. 
Inston  vs.  The  Frankfort  Bridge  Co.  (2  Bibb.  616.)  In  this  case, 
the  defendant  had  subscribed  for  twenty  shares,  at  one  hundred 
dollars  each.  The  following  principles  were  decided:  1.  In 
an  action  by  the  corporation  against  a  subscriber  for  the  amoimt 
subscribed,  no  other  consideration  is  necessary  to  be  shewn  than 
the  subscription,  according  to  the  terms  of  the  charter.  2. 
Whenever  there  is  a  legal  liability,  the  law  implies  a  promise  to 
pay.  3.  The  remedy  given  by  the  statute,  to  sell  the  share  of  a 
delinquent,  is  cumulative.  4  The  right  to  sue  for  debts  due 
the  company  existed  in  the  corporation,  and  was  not  taken  away 
by  an  affirmative  grant  of  another  remedy.  6.  The  attempt  to 
tell  the  shares  did  not  take  away  the  right  to  sue  for  instalments 
called  for. 

Tar  River  Navigation  Co,  vs.  Needy  (3  Hawks,  620,)  where  an 
Act  of  the  Legislature,  incorporating  a  company,  authorizes  the 
company  to  strike  off  the  name  of  a  delinquent  subscriber  and 
to  sell  his  shares,  this  mode  is  merely  cumulative,  and  does  not 
preclude  the  company  from  suing  for  instalments  due. 

Beene  vs.  The  Cahaba  4*  Marion  Railroad  Company^  (3 
Alaba.  R.  660.)  Books  were  opened,. similar  to  those  opened  in 
this  case.  The  defendant,  Beene,  subscribed  for  twenty  shares, 
value  $2,000.  Upon  default  of  payment,  he  was  sued.  It  was 
decided  that  the  act  of  subscribing  created  a  contract  to  pay  for 
the  shares  subscribed^  in  the  manner  prescribed  by  the  charter ; 
and  the  corporation  may  sue  notwithstanding  another  remedy 
may  be  given  by  the  charter  authoiizing  the  sale  q£  the  stock 
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when  it  could  be  sold  at  par.  Other  cases  were  quoted  in  flie 
argument,  to  prove  the  remedy  by  sale  was  merely  cumulative. 
<8ee  4  Rand.  676 ;  21  Wendell,  296.) 

Our  own  case  of  Palmeito  Lodge  vs.  HuhbeU^  (2  Strob.  468|) 
is  to  the  same  effect 

No  English  case  on  the  point  has  been  brought  to  our  notice, 
except  the  case  of  Kirk  vs.  Nawittj  (1  Term  R.  118,)  which 
decides  that  where  an  Act  of  Parliament  directs  one  mode  of 
proceeding  to  recover  penalties  and  forfeitures,  no  other  can  be 
used.  The  same  principle  was  recognized  in  this  Court,  many 
years  ago,  in  the  case  of  McRae  vs.  The  Taum  Council  of  Caa^ 
den.  There  can  be  no  doubt  of  the  correctness  of  this  principle, 
but  it  has  no  bearing  on  the  question  under  consideration.  A 
penalty  is  no  debt,  nor  can  there  be  any  promise  to  pay  it  im- 
plied, if  inflicted  in  any  other  way  than  the  one  pointed  out 
by  the  charter.  The  nineteenth  section  of  the  charter  of  the 
Greenville  and  Columbia  Rail  Road  Company  provides,  ^'  that 
every  subscriber  or  holder  of  stock  shall  pay  to  the  Company 
the  amount  of  the  shares  by  him  or  her  subscribed  or  held.'' 
^  And  on  failure  to  pay  up  any  instalments  so  called  for,"  ^  the 
shares  upon  which  default  shall  be  made,  together  with  any  paal 
payments  thereon,  shall  be  forfeited  to  the  Company  and  appro* 
priated  as  they  shall  see  fit."  The  first  part  of  this  clause  im* 
poses  on  the  subscribers  the  obligation  to  pay ;  and  all  the  cases 
quoted  above  from  Kentucky,  North  Carolina,  Alabama  and 
New  York,  agree  that  the  power  of  sale  or  the  penalty  of  foi^ 
feiture  does  not  take  away  the  remedy  by  action  to  recover  the 
value  of  the  shares  subscribed.  The  word  used  in  this  charter 
is,  shallj  and  that  is  supposed  to  impose  an  imperative  order  of 
forfeiture.  Shall,  is  a  word  of  various  signification,  as  any  one 
will  discover  by  looking  into  Richardson's  or  Webster's  Dic- 
tionaries. In  several  parts  of  this  charter  it  is  used  as  of  the 
same  import  as  may,  and  in  other  places,  shall  and  may  are 
used  together  as  convertible  terms ;  as  in  the  19th  section,  where 
it  is  said,  the  said  Company  ^  shall  and  may  prescribe."  It 
does  not  seem  to  me  the  words  can  have  a  more  imperative 
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jneaning,  than  that  payment  shall  be  made  mider  penalty  of  for- 
feiture. The  charter  of  the  Troy  Turnpike  and  Rail  Road 
Company  contained  the  provision  that  payment  for  the  stock 
should  be  made  upon  pain  of  forfeiture  of  the  stock  and  all  pre- 
vious payments,  and  yet  it  was  held,  in  21  Wend.  296,  that 
ihese  words  did  not  prevent  the  Company  from  recovering  the 
«ums  due  for  stock.  In  the  case  of  the  Sdma  and  Tennessee 
Bail  Road  Company  vs.  Tipton,  the  words  of  the  charter 
were,  ''  that  for  failure  to  pay  any  requisition,  the  stock  shall  be 
forfeited  to  the  Company  with  all  the  instalments  that  may 
have  been  paid."  These  words  are  of  the  same  import,  and 
almost  identical  with  the  words  of  the  charter  of  the  plaintiflSi^ 
and  it  was  decided  that  the  company  could  recover  the  price  of 
the  stock.  Whether  we  consider  the  words  of  the  charter  in 
their  import,  as  gathered  from  the  charter,  or  their  ordinary  im- 
port, or  the  judicial  construction  placed  on  similar  words,  I  think 
there  is  nothing  in  them  which  made  it  imperative  on  the  Com- 
pany to  forfeit  the  stock  of  the  defendants ;  but  even  if  that  be 
80,  the  time  is  discretionary,  and  until  it  is  exercised,  the  stock 
remains  the  property  of  the  subscribeis,  and  so  long  as  they 
retain  the  stock,  they  are  bound  by  the  charter  and  their  sub- 
scription to  pay  according  to  the  terms  of  it  The  object  in 
chartering  the  Company  was  to  raise  money  to  build  the  road, 
and  this  would  be  most  effectually  defeated,  if  the  stockholders 
could  evade  their  promises  to  pay  the  amount  of  their  subscrip- 
tion, by  a  mere  forfeiture  of  the  stock.  I,  therefore,  think  that 
the  power  to  forfeit  is  merely  cumulative,  and  the  insertion  of  it 
in  the  charter  does  not  take  away  the  other  legal  remedies  which 
the  Company  have  to  enf(xrce  payment  from  the  stockholders. 

The  motion  is  dismissed. 

Frost,  Withers  and  Whitner,  JJ.  concurred. 

Wardlaw,  J.  dissenting.  The  paper  signed  by  the  defend- 
ant, unintelligible  of  itself,  by  reference  to  the  charter  shews  the 
agreement  of  the  defendant  to  take,  in  stock  of  an  existing  coio- 
pany,  five  shares  of  $20  each,  and  to  pay  the  amount  of  his 
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shares  in  iostfidments  as  they  should  be  regularly  called  for, 
under  pain  of  forfeiting  his  shares,  with  the  past  payments  made 
thereon,  for  any  neglect  of  such  payment.  It  was  not  an  agree- 
ment to  pay  money  unconditionally,  but  an  agreement  to  take 
stock  upon  the  conditions  expressed  by  the  charter ;  and  one 
condition  was,  that  the  consequence  of  non-payment  should  be 
forfeiture.  This  gave  to  the  Company  the  right  of  declaring 
forfeiture  when  it  was  incurred ;  and  it  gave  to  the  subscriber 
the  right  of  stopping  his  payments  whenever  he  was  willing  to 
endure  the  prescribed  penalty.  It  was  intended  for  the  mutual 
benefit  of  the  Company  and  of  the  subscriber — calculated  on 
one  hand  to  facilitate  the  procuring  of  subscriptions  sufficient  for 
the  formation  of  the  Company,  and  on  the  other,  to  save  a  stock- 
holder from  the  necessity  of  persevering  in  the  contemplated 
enterprise,  if  he  thought  the  loss  would  be  greater  than  the  sac- 
rifice of  his  past  payments.  The  option  which,  upon  every  call 
for  an  instalment,  the  stockholder  could  exercise,  either  to  pay 
or  to  incur  forfeiture,  was  the  same,  whether  the  Company  avail- 
ed itself  of  the  right  which  non-payment  gave  to  it,  or  forbore  to 
do  so.  To  creditors  and  other  stockholders  of  the  Company, 
the  withdrawal  upon  the  condition  expressed,  of  every  stock- 
holder unwilling  to  pay,  could  not  be  considered  unjust ;  for  all 
must  be  presumed  to  have  acted  with  the  knowledge  of  his  right 
to  do  so,  and  to  have  looked  to  the  forfeiture  as  sufficient  either 
to  coerce  payment  or  to  indemnify  for  its  neglect.  If  a  great  de- 
preciation of  the  stock  should  have  rendered  this  expectation 
fallacious,  then  they  are  in  the  condition  of  others  who  have 
trusted  to  an  msufficient  security  or  ventured  upon  an  unprofita- 
ble speculation.  The  charter  provides  that  a  cash  payment  of 
five  dollars  per  share  shall  be  necessary  to  perfect  a  subscription, 
and,  as  Lord  Keyon  said,  (7  Term,  36,  speaking  of  arguments 
from  inconvenience  urged  to  shew  that  even  after  assignment  of 
his  shares,  a  subscriber  should  be  held  liable  to  suit,)  "  The 
Legislature,  when  they  gave  their  sanction  to  this  imdertaking^ 
did  not  suppose  that  it  was  a  mere  South  Sea  scheme :  they 
thought  it  a  beneficial  undertaking  for  the  public,  and  conceived 
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they  bad  pnmded  a  efficient  check,  by  enacting  that  if  the 
8ul»cribei8  would  not  pay  Aeir  money  firom  time  to  time,  as 
they  should  be  lequized  by  the  committee,  they  should  forfeit 
thw  lespectiTe  shaees.''  The  meaning  of  the  agreement  con- 
tained in  the  subscription  is  solred  by  a  constraction  of  the 
charter,  and  that,  under  the  vieir  which  I  bare  taken,  depends 
upon  the  hacknied  but  sound  maxim,  expregsio  unius  er< 
c^cmo  dUmius.  The  Company  has  the  right  to  sue,  which  is 
incident  to  eirery  corporatian ;  under  our  Act  ot  1792,  (8  Stat. 
175,)  it  has  the  right  ^  to  recover,  by  suit,  arrears  and  debts  fiom 
its  members  in  the  like  manner  as  it  might  recorer  the  same 
from  indiflfermit  p^^sons."  But  it  can  sue  neither  member  nor 
indifferent  perron  for  that  matter  wherein  the  charter,  by  express 
grant  of  a  special  remedy,  different  from  a  suit,  has,  by  implica- 
tion, negatiTed  all  otho*  remedies.  It  seems  to  me  that  where, 
as  in  the  charter  of  this  company,  forfeiture  is  mentioned  in  im- 
mediate connectioa  with  the  payment  of  subscriptions,  as  the 
consequence  (^non-payment,  to  hold  that  the  right  of  the  com- 
pany to  sue,  for  the  instalments  required,  was  implied,  and  the 
expression  of  the  remedy,  by  forfeiture,  was  intended  to  make 
it  merely  cumulative,  would  be  to  hold  that  the  expression  of 
the  less  includes  the  greater,  and  would  contrayene  the  principles 
of  interpretation  ai^lied  to  the  most  favored  instruments,  much 
more  those  which  prevail  in  construing  grants  of  powers  to  cor- 
pomtions. 

The  forfeituse  of  shares,  as  a  remedy  for  non-payment  of  sub- 
scriptions, has  been  familiariy  known  in  this  State.  In  almost 
the  same  words  which  are  used  in  the  charter  of  this  company, 
it  has  been  introduced  into  the  charters  of  banks  and  companies 
for  public  improvements,  since  1810,  when  the  first  charter  for  a 
bank  was  granted,  in  anticipation  of  the  subscription  and  pay- 
ment of  the  stock.  I  believe  that,  before  the  present,  there  has 
been  no  attempt,  under  any  bank  charter,  or  any  charter  for  a 
public  improvement,  to  compel  payment  of  a  subscription  by 
suit,  when  the  remedy  by  forfeiture  had  been  provided ;  although 
numerous  occasions  have  occurred,  especially  under  the  charter 
7 
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of  (he  Louisville,  Cincinnati  and  Charleston  Railroad,  when  it 
was  highly  desirable  for  the  advancanent  of  the  contemplated 
enterprise,  and  for  the  interest  of  the  stockholders,  that  deUn- 
quent  subscribers  should  hare  been  compelled  to  perform  their 
engagements,  if  their  subscription  could  have  been  interpreted 
to  mean  an  express  promise  to  pay  their  shares  without  condi- 
tion.   A  case  lately  arose  where  the  vestry  and  wardens  of  an 
incorporated  church  sued  a  member  for  an  assessment  on  his  pew, 
although  the  charter  gave,  for  non-payment  of  assessments,  the 
remedy  by  sale  of  the  pew ;  but  that  case  was  settled  or  abated 
before  it  came  to  decision.    In  the  case  of  Palmetto  Lodge  vs. 
Hubbellf  (2  Strob.  458,)  a  distinction  was  made,  on  the  Circuit, 
between  a  corporation,  whose  shares  have  a  money  value,  and  a 
mere  charitable  one,  which  has  no  stock  tangible  or  accessible  ; 
and,  in  that  case,  the  subscription  contained  an  express  promise 
"  to  pay  all  legal  demands :"  moreover,  it  may  be  observed  that, 
there,  suspension,  which  was  argued  to  be  an  exclusive  remedy, 
was  not  mentioned  in  the  charter,  but  was  provided  by  a  by-law, 
which  was  construed  to  shew  that  the  obligation  to  pay  subee- 
quent  dues  was  not  arrested  by  the  .su5pension.    I  think  that 
the  general  sense  of  this  community  may  well  be  said  so  to  have 
settled  the  construction  given  to  the  express  grant  of  forfeiture, 
as  a  remedy  for  non-payment  of  shares  subscribed,  that  legisla- 
tors and  stockholders  might  fairly  be  supposed  to  have  acted  in 
conformity  with  that  construction,  even  if  its  propriety  was 
more  doubtful  than  I  think  it  is.    Confirmation  of  this  may  be 
drawn  from  the  Acts  of  the  Legislature  concerning  this  company, 
and  cotemporaneous  Acts.    In  1846,  when  the  charter  of  the 
company  was.  renewed  and  re-gmnted,  with  some  amendments 
unimportant  here,  a  charter  was  granted  to  the  Charlotte  and 
South  Caroliiia  Railroad  Company,  which  contains  the  grant 
(for  the  first  time  expressly  made  in  this  State)  of  the  power  to 
recover  instalments  of  subscription  by  action  of  debt,  in  addition 
to  the  special  remedy  by  forfeiture:  (tl  Stat  462.)    And,  in 
1849,  after  the  subscription  of  the  present  defendants,  (11  Stat. 
576,)  by  an  amendment  of  the  charter  of  this  Greenville  and 
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Columbia  Railroad  Company,  it  was  provided  that  subscriptions 
''may  be  enforced  in  any  Court  of  law  in  this  State,  any  law, 
usage  or  custom  to  the  contrary  notwithstanding,  without  any 
pretence  of  forfeiture  whatever,  except  as  the  said  company  may 
choose  to  declare  forfeitures  to  enforce  collections.'^  If  the  power 
claimed  now  might  have  been  implied,  why  was  it  so  specially 
granted  to  the  Charlotte  &  S.  C.  Company  ?  If  it  existed  before, 
why  was  it  asked  by  this  company  and  granted  to  it  in  1849  7 

On  this  subject  there  have  been  conflicting  decisions  in  the 
United  States.  The  cases  are  all  collected  in  the  15th  ch.  of  An- 
gel &  Ames  on  Corporations,  and  have  been  cited  in  an  able  argu- 
ment, made  in  this  Court,  by  the  appellant's  counsel.  Of  these 
eases,  most  of  those  opposed  to  the  views  I  have  ventured  to 
express,  seem  to  me  to  be  liable  to  just  objections  which  may  be 
made  to  their  reasoning,  or  to  be  distinguished  by  some  material 
circumstance  from  the  case  now  in  hand.  For  instance,  in 
Jnstane  vs.  Frankfort  Bridge  Co.,  (2  Bibb,  677,)  the  rights  and 
immunities  which,  under  the  charter,  attached  to  a  member,  and 
which  the  defendant  acquired  by  his  subscription,  were  held  to 
constitute  the  consideration  for  his  promise  to  pay,  which,  by 
construction,  was  foimd  in  the  subscription ;  and  yet  the  obliga- 
tion to  pay  is  said  not  to  be  given  by  the  charter,  but  to  arise 
from  the  consent  of  the  defendant ;  and  the  special  remedy  is 
held  to  be  cumulative,  not  exclusive,  because  an  affirmative 
statute  does  not  take  away  the  common  law,  when,  by  the  com- 
mon law,  independently  of  the  charter,  no  remedy  by  suit,  or 
otherwise,  could  have  been  had  on  the  subscription. 

In  the  Tar  River  Navigation  Company  vs.  Neal^  (3  Hawkey 
620,)  and  in  the  Sdma  ^  Tennessee  Railroad  Co.  vs.  THpton^ 
(6  Abr.  787,)  the  main  question  was,  whether,  under  the  provi- 
sions of  the  charter,  the  company  had  an  existence.  Th«fe 
was  an  express  promise,  in  writing,  to  pay  a  certain  sum  of 
money ;  and,  in  the  first  of  these  cases,  some  stress  was  laid 
upon  the  use,  in  the  charter,  of  may  and  not  shall,  which  was 
supposed  to  leave  a  discretion  to  be  exercised  by  the  company. 
In  Beene  vs.  The  Cahaba  ^  Marion  Railroad  Co.^  (3  Ala.  660,) 
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no  mm  was  vBqtdied  to  be  paii  at  ihe  tiine  of  nibecriptkMii  and 
the  charter  spoke  of  the  liability  of  the  subscriber,  and  gave 
power  to  the  company  to  borrow  money  and  contract  debts  on 
the  credit  of  its  stock — from  which  it  was  inferred  that  the  sale 
of  shares,  authorized  in  case  of  non-payment,  could  not  have 
been  contemplated  aa  the  exchisive  remedy  against  a  stock- 
holder, whose  shares  may  be  wholly  unpaid,  and  whose  with- 
drawal would,  without  any  compensating  advantage,  bring  em- 
barrassment and  loss  upon  his  associates,  who  have  advanced 
money  in  reliance  upon  his  engagements* 

It  cannot,  however,  be  disputed  that  the  principles  upon  which 
these  cases,  and  others  that  have  been  cited,  were  decided,  sup- 
port the  present  action.    A  choice  must  be  made  between  oppos- 
ing authorities ;  and  my  judgment  caxmot  reach  the  conclusion 
that,  under  a  charter  like  this,  the  subscription  can  be  fairly 
construed  into  an  unconditional  agreement  to  pay  the  instal- 
ments called  for ;  and  that  the  provision  for  forfeiture  was  in- 
tended merely  to  introduce  a  cumulative  remedy — a  oondusicNi 
which,  under  any  case  that  has  been  decided,  I  must  reach 
before  I  can  sustain  a  suit  for  an  instalment  as  for  a  debt    For 
« long  time  past,  in  Acts  of  Paiiiament  which  have  established 
companies  in  England  for  executing  public  enterprises,  and  in 
all  the  late  railway  Acts  there,  special  provisions  have  been 
made  for  enforcing,  by  suits  at  law,  payment  of  calls  made  in 
Ae  prescribed  mode  upoa  stockholders.    Without  those  jHrovi- 
sions,  I  am  persuaded  that  a  special  remedy,  by  for^ture  or 
sale,  expressly  given,  would  there  be  held  to  be  exclusive,  upon 
the  same  reasoning  which,  m  Kirk  vs.  NeunO,  (1  T.  R.  118,) 
led  Buller,  J.,  to  declare,  that  an  Act  which  provided  fine  and 
amerconent  as  the  means  of  enforcing  by^-laws,  negatived  the 
right  to  employ  other  means.    A  direct  consideration  of  the 
questions  here  presented  seems,  however,  not  lately  to  have 
occurred  there,  which  may  be  accounted  for  both  by  the  provi-^ 
sions  made  in  late  Acts,  and  by  the  greater  influence  which  is 
there  given  to  the  doctrine  of  ntidum  pactum^  as  applicable  to 
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sabscriptionsy  than  the  decisions  in  this  country  would  wanrant 
us  to  give  it  here. 

CNeall,  J.,  being  president  of  the  company,  gave  no  opinion. 

Motion  dismissed. 


Philip  W.  Pledger  vs.  Henry  Basterling. 

Laad  was  devtied  to  tnutees  in  trwt  to  permit  A.  B.  to  have  the  use  and  oeevpatioa 
fcr  lilby  and  after  liis  death  to  oooTey  to  Ihe  hetiaof  hii  bodf,  vithaUautatioiioviir 
if  bo  died  without  sneh  hein ;  and  with  further  power,  in  a  certain  erent,  to  con^y 
the  land  to  A.  B.  in  fee,  diacharged  of  the  trast  In  February,  1837,  defendant^ 
under  some  agreement  to  purchase,  entered  into  poeaession  of  the  land,  and  held 
the  aame  advereely.  In  1845  the  trustees  conveyed  the  land  to  A.  B.,  who,  in  Sep* 
tember,  1848,  sued  the  defendant  therefor:  Bdd  (1)  that,  under  the  devise,  the  k^ 
title  to  the  land  was  in  the  trustees;  (2)  that,  in  February,  1837,  the  statute  of  limit- 
ations commenced  to  run  against  them ;  (3)  and  that,  as  the  statute  of  limitations 
would  have  barred  the  trustees  before  September,  1846,  had  the  title  continued  in 
them,  so  it  barred  A.  B^  who  occupied,  under  his  conveyanee,  no  better  pofltion, 
as  against  the  defbndant,  than  they  would  have  done  had  the  conveyance  not  besa 

Before  Evans,  J.,  at  Marlboro^  July,  Extra  Term,  I860. 

The  following  is  the  report  of  his  Honor,  the  presiding  Judge : 
'^This  was  an  action  of  trespass  ta  try  title.  The  facts  con* 
nected  with  the  questions  made  in  the  notice  are  these :  By  the 
last  will  and  testament  of  William  Pledger,  father  of  the  plain* 
tif^  a  large  real  estate  (of  which  the  land  sued  for  was  part)  was 
given  to  certain  persons  named  therein^  as  trustees,  to  permit  the 
plaintiff  to  have  the  use  and  occupation,  with  a  limitation  over 
if  he  died  without  issue.  There  was  a  clause  in  the  will,  where^ 
by  the  trustees  were  authorized,  in  the  event  of  his  marrjring  and 
having  a  child,  to  convey  the  land  to  him  in  fee,  discharged  from 
the  trust.  The  testator  died  soon  after  the  making  of  the  will, 
and  the  plaintiff  took  possession.  The  testator's  widow  was  the 
executrix,  against  whom,  as  such,  a  judgment  had  been  rendered 
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for  six  or  seyen  hundred  dollars.  Besides  this  sum,  the  plaintiff 
was  largely  indebted  in  the  sheriff's  office.  After  offering  this 
piece  of  land  to  two  others,  and  making  a  contract  with  one  of 
them,  he  entered  into  an  arrangement,  whereby  he  agreed  to  sell 
the  land  to  the  defendant  for  four  thousand  two  hundred  dollars ; 
but,  as  the  legal  estate  was  in  the  trustees,  it  was  necessary  to 
sell  the  land  at  sheriff's  sale,  in  order  to  perfect  the  title  under 
the  execution  against  the  executrix.  The  land  was  accordingly 
levied  on  and  sold  by  the  sheriff,  when  the  defendant  became 
the  purchaser,  at  the  price  above  stated.  The  sale  was  made  in 
February,  1837,  the  titles  executed  a  few  days  after,  and  de- 
fendant went  into  possession  within  a  month  after.  He  paid 
seven  hundred  dollars  in  cash  to  the  sheriff,  and  gave  notes  for 
the  balance — all  of  which  the  plaintiff  received.  In  1845  the 
*  trustees  executed  the  power  given  them  by  the  will,  and  con- 
veyed the  estate  to  the  plaintiff. 

"In  September,  1848,  this  action  was  brought,  the  defendant 
having  been  in  possesion  since  his  purchase  in  February,  1837. 
The  allegation  under  which  this  action  was  brought  was,  that 
the  execution  was  for  a  debt  of  the  executrix,  and  not  of  the  tes- 
tator, and  that  in  the  sale  there  was  a  combination  between  the 
sheriff  and  the  defendant  to  sell  this  piece  of  land  for  less  than 
it  was  worth.  Evidence  was  offered  on  both  of  these  points,  but 
it  is  imnecessary  to  state  it.  In  my  judgment,  neither  proposi- 
tion was  sustained.  After  the  evidence  was  closed,  I  suggested 
to  the  plaintiff's  counsel  that,  as  the  defendant  had  had  eleven 
years  and  a  half  adverse  possession,  I  did  not  see  how  the  plain- 
tiff could  avoid  the  statute  of  limitations.  As  then  advised,  I 
should  feel  bound  to  charge  the  jury  that  the  plaintiff's  action 
was  barred.  I  made  this  suggestion  to  save  the  time  which 
would  be  consumed  in  the  argument  on  the  facts.  At  my  sug- 
gestion the  plaintiff  submitted  to  a  nonsuit,  with  leave  to  move 
to  set  it  aside. 

"It  was  clear  the  statute  began  to  run  against  the  trustees  in 
February,  1837.    If  the  estate  had  remained  in  them,  they  would 
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be  barred ;  their  conve^mce  to  the  plamtiff,  in  the  mean  time, 
would  not  arrest  it'' 

The  plaintiff  appealed,  and  now  mored  this  Court  to  set  aside 
the  nonsuit,  on  the  following  grounds : 

1st  Because  his  Honor  ened  in  holding  that  the  plaintiff's 
claim  was  barred  by  the  statute  of  limitations. 

2d.  Because  the  statute  did  not  commence  to  run  against  the 
plaintiff  until  the  execution  of  the  deed  of  the  trustees,  in  Octo- 
ber, 1845,  and  he  cannot  be  barred  of  his  rights  by  any  time 
which  may  have  run  against  the  said  trustees. 

Sunt^  Hcamoj  foi  the  motion. 

Thamwetty  Dudley^  contra. 

Curioj  per  O'Neall,  J.    In  this  case  we  are  satisfied  with  ^. 
the  decision  of  the  Judge  below. 

'  The  legal  estate  was  in  the  trustees,  both  by  the  words  of  the 
will  and  also  by  the  necessary  implication  arising  from  the  direc- 
tion to  hold  for  the  plaintiff  during  his  life,  and  after  his  death  to 
convey  to  the  heirs  of  his  body ;  and  failing  such,  then  to  the 
testator's  children  surviving.  The  further  direction,  authorizing 
them  to  convey  to  the  plaintiff  absolutely  on  a  certain  contin- 
gency, only  enabled  them  to  divest  themselves  of  this  legal 
estate.  Doing  so  could  not  affect  the  defendant  as  to  the  effect 
of  his  possessory  rights.  When  the  trustees  conveyed  to  their 
cestui  que  use^  the  statute,  which  haA  previously  began  to  run, 
run  on  exactly  as  it  would  in  the  case  of  a  descent  cast  on  an 
adult  heir,  where  possession  had  begun  in  the  lifetime  of  the 
ancestor. 

In  such  a  case,  when  the  ten  years  ran  out,  the  statute  would 
bar  the  heir.  So  here.  The  estates  of  cestui  que  use  and  of  the 
trustees  are,  in  law,  one  legal  estate :  and  whatever  would  have 
barred  the  trustees,  if  they  had  not  conveyed,  will  bar  him. 

It  is  true,  if  the  plaintiff  had  been  a  minor  when  the  convey- 
ance was  made  to  him,  it  might  have  been  that  his  in&ncy 
would  <have  anested  the  statute.  But  even  that  is  by  no  means 
certain. 
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Heie,  horwBVer^  he  was  of  full  age,  while  the  whole 
of  the  defendant  was  maturing — and  therefore  he  has  no  cause 
to  complain  that  the  statute  is  opposed  against  his  title. 

The  motion  is  dismissed. 

Etans,  WabdlaWi  Fbost,  Withers  and  Wbitner,  JJ., 
concurred. 

diamisMed. 


Samuel  Vance  ^  Wife  vs.  Robeti  Beai^. 

To  maintain  treqwM  quare  tJausHmfiegU^  the  plaintiff  must  haie  actual  or  comtnict- 

m  ponemion  of  the  land. 
Where  no  one  haa  the  actual  possession  the  person  haying  the  title  has  the  constract- 

vrt  possession,  and  may  sue  in  trespass  quaire  dautumfregiL 
But  the  person  having  the  title  cannot,  in  such  form  of  actton,  sue  one  having  the 
■  actual  posscisBifin 

Before  Frost,  J.,  ai  Vhiofij  Sprinff  Term,  184d. 

This  was  an  action  of  trespass  quare  dausum  f  regit.  The 
object  of  the  action  was  to  recover  rent  or  mesne  profits  of  the 
land.  On  the  1st  January,  1844,  the  land  was  sold  by  the  she* 
lii^  under  a  decree  of  the  Ordinary,  for  paitition  among  the  heirs 
ot  Reuben  Anderson,  and  bought  by  the  defendant.  He  entered 
into  possession,  and  paid  the  purchase  money  to  the  Ordinary. 
The  defendant  afterwards  discovering  that  the  heirs  of  Ander- 
son had  no  title,  but  that  it  was  in  the  wife  of  the  plaintiff,  filed 
a  bill  in  Equity  against  the  heirs  of  Anderson  for  a  rescision  of 
the  sale  and  re-payment  of  the  purchase  money,  and  a  decree 
was  rendered  to  that  effect  In  August,  1846^  the  sheriff  levied 
on  the  land  as  the  property  of  Yanoe,  and  at  the  sale  one  Cooper 
purdiased  it,  but  transferred  his  bid  to  tfie  defendant  The  land 
had  been  levied  on  at  the  request  of  Tance  and  Beatty,  between 
whom  a  contract  had  been  made  for  the  sale  of  it  for  $700;  and 
the  object  of  the  sale  by  the  sheriff  was  to  make  title  to  defend- 
ant   Tance  was  present  at  the  sale  for  partition,  and  made  no 
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daim  to  fhe  land.  The  plaintifis  demanded  from  the  defendant 
lent  or  mesne  profits  for  the  time  he  was  in  possession  after  his 
pmchase  mider  the  decree  for  partition,  and  before  his  last  pnr«> 
chase  from  the  sheriff. 

His  Honor  granted  a  motion  for  a  nonsuit,  holding  that  tfioogh 
the  plaintiffs  had  title,  yet  never  having  entered  or  had  posses- 
sion of  the  land,  they  conld  not  maintain  this  action  against  the 
defendant,  who  was  in  the  actual  possession. 

The  plaintifb  appealed,  and  now  moved  this  Ck>urt  to  set  aside 
the  nonsuit 

jT.  ^  /  Dawkins  for  the  motion. 

Hsmdafif  contra* 

Curiciy  per  Whitner,  J.  The  question  to  be  decided  is,  whe- 
ther, in  the  case  made  by  the  report  of  the  presiding  Judge,  the 
actimi  of  trespass  quare  clausumf  regit  can  be  sustained. 

The  acticm  of  trespass  quare  cUmaum  f regit  is  founded  on 
possession,  and  in  this  form  recovery  cannot  be  had  without  it. 
The  possession  heretofore  realized,  however,  may  be  actual  or 
constructive.  Where  the  plaintiff  has  the  actual  occupancy  or 
pasMssio  pediSy  the  right  of  action  has  been  long  settled,  and  is 
indisputable.  But  where  no  such  actual  occupancy  exists,  it  has 
been  also  held  that,  on  shewing  title  in  himself  the  plaintiff  may 
maintain  this  action,  because,  as  it  is  said,  even  although  there 
has  been  no  formal  entry  or  occasional  occupancy,  the  title  to 
the  loctis  m  quo  draws  after  it  possession,  and  this  in  our  cases 
has  been  called  constructive  possession.  So,  too,  where  there 
has  been  actual  occupancy  of  part  of  a  tract  of  land,  with  the 
limits  of  the  claim  well  defined,  the  constructive  possession  ex- 
tends to  the  whole.  The  cases  of  Davis  vs.  Ckmcey  ^  John- 
son, (3  McO.  422,)  Pearson  vs.  Dansby  ^  Ndsan,  (2  Hill,  466,) 
and  McChraw  et  aL  vs.  BooTcmany  (3  Hill,  266,)  are  full  to  these 
points. 

Where  there  is  no  conflict  of  possession,  therefore,  there  is  no 
difficulty  in  understanding  and  applying  these  rules. 

In  the  case  before  the  Court  plaintiff  relies  on  his  title^  and 
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hence  insists  that,  having  shewn  this,  upon  l^al  principles  he 
has  constructiye  possession,  and  the  requisition  of  the  law  is 
met  But  the  defendant  replies  that  he  is  the  actual  occupant, 
and  opposes,  therefore,  his  actual  possession  as  a  har.  Which| 
then,  shall  prevail  ? 

For  a  casual  trespass,  one  resting  on  his  title  alone  may  main- 
tain this  action,  because  trespassers  of  this  description  acquire 
no  possession  and  haVe  nothing  to  oppose.  But  where  the  de* 
fendant  is  in  actual  possession  the  case  is  different ;  for,  as  is  said 
in  Amick  vs.  Frazier^  (Dud.  340,)  it  would  be  "a  solecism  to 
say  that  one  can  have  a  constructive  possession  of  that  which  is 
in  the  actual  possession  of  another."  In  this  contest  between 
actual  and  constructive  possession  the  latter  has  always  been 
made  to  yield,  or,  as  was  said  in  the  recent  case  of  MeCdman 
vs.  Wilkesj  (3  Strob.  466,)  ^Mt  is  always  displaced  by  any  actual 
possession ;"  and  in  the  cases  of  Davis  vs.  Clancey  4*  Johnson^ 
and  Pearson  vs.  Dansby  4*  Ndsatiy  already  referred  to  for  other 
purposes,  the  same  principle  is  fully  maintained. 

Is  there  any  thing  then  in  this  case  to  save  this  plaintiff  from 
the  operation  of  these  principles  ? 

The  land  was  sold  by  the  Ordinary  in  January,  1844,  under 
a  decree  to  make  distribution  among  the  heirs  of  Reuben  Ander- 
son. The  defendant  purchased  and  entered  into  possession, 
where  he  has  remained  ever  since.  The  same  land  was  again 
sold  by  the  sheriff  in  August,  1846,  as  the  property  of  plaintifl^ 
and  again  purchased  by  defendant — ^this  being  done  at  the  in- 
stance of  plaintiff  and  defendant,  under  conlaract  as  to  price,  that 
the  latter  might  obtain  titles  from  the  sheriff. 

Another  question  was  presented  as  to  the  effect  of  plaintiff's 
aUenation  before  action  brought  of  same  lands  to  same  defend- 
ant ;  but  from  the  view  taken  by  a  majority  of  this  Court  on  the 
question  already  considered,  it  is  not  necessary  to  be  now  settled* 

The  motion  to  set  aside  the  nonsuit  is  refused. 

ONeall,  Evans,  Wardlaw,  Frost  and  Withers,  J  J., 
concurred. 
.    Motion  refused. 
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The  Greenville  and  Columbia  Rail  Road  Chmpany  vs.  Jacob 

Nunnamaker  and  others. 

The  charter  of  the  Greenville  and  Columbia  Rail  Road  Company  requires  commis- 
sioaen  appointed  to  value  land  taken  by  the  Company  for  the  puipoees  ot  tht 
road,  to  take  into  consideration  "  the  loss  or  damage,"  and,  also,  "  the  benefit  or 
advantage"  which  may  result  to  the  owner  of  the  land  by  the  construction  of  the 
road,  and  to  **  state  particularly  the  nature  and  amount  of  each :"  kdd  that,  if  the 
commissioners  proceed  regularly  and  conformably  to  the  directions  of  the  charter, 

'  bat  omit  in  their  return  to  state  the  particulais  of  damage,  the  informality  may  be 
cursd  by  amendment,  and  is  not  a  ground  for  setting  aside  the  return. 

Where  commissioners  are  appointed  to  value  land  upon  which  the  Company  have 
entered  for  the  purpose  of  constructing  their  road  thereon,  the  owner  of  the  land 
may  require  the  commissioners  to  assign  to  the  Company  and  assess  the  value  of 
one  handled  feet  on  each  side  of  the  road,  though  at  the  time  of  the  valuation  the 
road  upon  the  land  is  not  completed,  but  only  in  the  progress  of  construction. 

If  the  valuation  be  made  before  the  Company  enter,  they  may,  it  seems,  take  any 
quantity  of  land  they  may  deem  necessary;  but  if,  without  having  purchased  and 
before  valuation,  they  enter  upon  the  land,  the  charter  fixes  the  quantity  to  the  use 
of  which  they  are  entitled,  at  one  hundred  feet  on  each  side  of  the  road,  and  that 
quantity  they  may  be  required  to  pay  for. 

Where  the  valuation  is  made  after  entry  by  the  Company,  the  commissioners,  in 
assessing  the  damages,  are  not  limited  to  the  actual  value  of  the  land,  but  may 
take  into  consideration  the  loss  or  damage  resulting  to  the  owner  from  the  con* 
stiuction  of  the  road. 

Before  Frost,  J.  at  Richland^  PaU   Term^  1849. 

Tbis  case  came  before  the  Court,  Ist.  on  a  motion  by  the 
Company  to  set  aside  the  return  of  the  commissioners  appointed 
to  assess  the  value  of  the  land  of  the  defendants,  heirs  of  Nun- 
namaker, deceased,  taken  by  the  Company  for  the  construction 
of  their  road ;  and,  2d,  on  appeal  by  the  company  from  the  valua- 
tion of  the  commissioners. 

The  Company  having  previously  entered  on  the  land  of  the 
defendants,  and  having  located  and  in  part  constructed  their 
road  thereon,  the  defendants,  at  Fall  Term,  1848,  of  the  Court 
for  Richland,  filed  their  petition  and  obtained  an  order  for  the 
assessment  of  damages.  Commissioners  were  appointed,  who 
made  a  return,  dated  the  8th  December,  1848.  In  their  return 
they  state  that  '^  they  find  that  the  said  rail  road  has  been  laid 
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out  through  the  said  tract  of  land,  and  the  excavations  and  em- 
bankments thereof  nearly  completed;  thai  it  extends  through  said 
plantation  for  about  the  distance  of  thirty-six  hundred  and 
seventeen  feet,  and  mostly  through  the  centre  of  the  fields  which 
are  cleared  and  have  been  cultivated.  They  assess  the  loss  and 
damage  which  the  owners  of  the  said  tract  of  land  will  sustahiy 
in  consequence  of  the  said  land  or  right  of  way  being  taken,  at 
the  sum  of  twelve  hundred  and  fifty  dollars.  They  are  of 
GfHnion  that  the  owners  of  the  said  tract  of  land  will  receive  no 
benefit  or  advantage  fipom  the  establishment  and  erection  of  the 
said  road  and  works.  They  herewith  return  a  description  and 
plat  of  the  said  land,  made  by  Edward  J.  Arthur,  deputy  sur- 
veyor," ice.  The  plat  represmted  a  piece  or  section  of  land, 
including  the  tract  of  the  road,  and  one  hundred  feet  fiom  the 
centre  of  the  road,  on  each  side,  along  its  extent,  through  the 
land  of  the  defendants. 

The  motion  to  set  aside  the  return  of  the  commissionen,  and 
again  refer  the  assessment  of  damages  to  the  same,  or  to  odier 
commissioners,  was  overruled  by  his  Honor,  the  presiding  Judge ; 
and  the  Company  gave  notice  of  their  intention  to  move  the 
Court  of  Appeals  to  reverse  the  decision  of  his  Honor,  upon  the 
foUo wing  grounds,  to  wit : 

1st  Because  his  Honor,  the  presiding  Judge,  held,  erroneously, 
that  the  Act  of  Incorporation  of  the  said  Company  renders  it 
imperative  upon  commissicmera  appointed  in  pursuance  thereof 
in  cases  where  the  road  has  been  constructed  before  the  ap» 
pointment  of  commissioners,  to  assign  to  the  Company  a  hun^^ 
dred  feet  of  land  measured  firom  the  centre  of  the  road  on  each 
side,  whether  so  much  be  required  or  not  for  the  purposes  of  the 

HMUL 

Sd.  Because  his  Honor,  the  presiding  Judge,  held,  erroneously, 
that  the  said  Act  renders  it  imperative  on  the  commissioners 
to  assign  the  said  width  of  two  hundred  feet  of  land  to  the  said 
Company,  in  acase  wheate  the  embankments  and  excavations  o{ 
the  said  road  have  been  nearly  completed,  although  the  road 
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has  not  been  fiilly  constructed,  at  the  time  of  the  app 
of  coDunissioners. 

3d.  Because  ibe  said  Tetum  does  not  stale  the  nature  of  the 
damages  occasioned  by  the  constnictiQn  of  the  said  load  to  the 
ovum  ci  the  said  land,  and  is  otfierwise  imperfect  and  in«> 
sufficient* 

T^e  case  on  the  appeal  fiom  the  yaluation  of  the  commission* 
en  was  submitted  to  a  jury.  His  Honor,  the  presiding  Judge,  in 
his  report  f<Nr  the  Court  of  Appeals,  says: 

^  It  was  proposed,  on  the  part  of  the  Cknnpany,  to  submit  to 
the  decision  of  the  jury  what  quantity  of  land  it  was  neces- 
sary or  proper  that  the  Company  should  take,  and  evidence  was 
offered  on  that  subject  The  enquiry  and  the  evidence  were  not 
admitted,  because  the  charter  prescribes  two  measures  of  the 
quantity  of  land  to  be  assigned  to  the  Company,  for  ttie  con- 
struction of  the  road ;  oae  hundred  feet  on  each  side  of  the 
•road,  when  the  valuation  is  made  after  .the  construction  of  it, 
and  the  quantity  which  the  Company,  at  their  will  and  discre- 
tion, may  demand  and  take.  In  the  case  Ex  parte  the  South 
Carolina  RaU  Bead  Companj^y  (2  Rich.  434,)  it  was  decided 
tiiat  this  Court  has  no  jurisdiction  to  limit  or  control  that  Com« 
pany  in  the  quantity  of  land  they  may  demand  and  take.  The 
terms  of  the  two  charters  in  the  grant  of  the  power  to  take  land 
are,  substantially,  if  not  literally,  identioaL  It  was  further  held, 
as  on  the  motion  to  set  aside  the  return  of  the  commissioners, 
that  when  the  Com|»ny  enters  and  takes  land,  without  any 
agreement  to  purchase,  and  progressed  with  the  construction  of 
the  road  bed  (in  this  case  nearly  to  its  comj^tbn)  before  a 
valuation  is  made,  the  Company  may  be  required,  by  the 
commissioners,  to  take  one  hundred  feet  on  each  side  of  the  road ; 
and  that,  in  such  case,  the  appraisement  is  not  to  be  limited  to 
the  actual  value  of  the  land  assigned,  but  should  include  any 
other  loss  or  damage  which  the  owner  may  sustain.  It  was 
also  ruled,  that  the  damage  to  the  fiirm  of  the  defendants,  fiom 
its  being  laid  open  by  the  construction  of  the  road,  and  subjected 
to  loss,  inconvenience  and  anno]rance  from  exposure  to  the  in- 
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trasion  of  trespasseis  and  marauders,  was  a  proper  subject  of 
estimate  in  their  valuation  by  the  jury,  not  being  too  remote  and 
contingent  consequences  of  the  act  of  the  Coxapany.^ 

On  the  subject  of  damages,  much  testimony  was  given  on 
both  sides.  The  jury  confirmed  the  valuation  made  by  the 
commissioners,  and  the  Company  gave  notice  of  their  intention 
to  move  the  Ck)urt  of  Appeals  for  a  new  trial,  on  the  grounds 
stated  in  the  notice  of  appeal  from  the  decision  of  his  Honor 
refusing  the  motion  to  set  aside  the  return,  and  upon  the  follow- 
ing additional  grounds,  to  wit : 

1st  Because  the  appellants  respectfully  submit  that  his  Hon- 
or was  in  error  in  holding  and  instructing  the  jury  that,  in  a 
case  where  the  officers  of  the  said  Company  merely  enter  upon 
a  tract  of  land,  for  the  purpose  of  commencing  the  construction 
of  the  road,  without  an  agreement  with  the  owners,  and  before 
an  application  is  made  to  the  Court  for  an  assessment  of  dama- 
ges, the  Act  of  incorporation  fixes  the  quantity  of  land  to  be  as- 
signed to  the  said  Company  at  the  width  of  two  hundred  feet 
along  the  line  of  the  road,  without  any  reference  to  the  quantity 
actually  required  for  the  purposes  of  the  road. 

2d.  Because,  even  if  his  Honor  was  right  in  holding  that,  in 
this  case,  the  quantity  of  land  to  be  assigned  to  the  Company  is 
fixed  by  the  Act  of  incorporation  at  the  width  of  two  hundred 
feet,  he  ought  to  have  instructed  the  jury  to  find  for  the  defend- 
ants only  the  actual  value  of  the  said  quantity  of  land  at  the 
time  of  the  erection  of  the  road  through  it,  without  reference  lo 
any  other  considerations. 

^^g  4*  ^^ffi  f<^^  ^®  appellants. 
Arthur^  for  the  appellees. 

On  the  motion  to  reverse  the  decision  of  the  Circuit  Judge, 
refusing  the  motion  to  set  aside  the  return  of  the  commissioners, 
the  opinion  of  the  Court  was  delivered  by 

Frost,  J.  The  third  ground  of  objection  to  the  return  of  the 
commissioners  is,  that  it  does  not  state  the  nature  of  the  dama- 
ges assessed ;  and  that  the  return  is  incomplete  and  insufficient. 
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The  Act  (11  Stat  324)  does  require  the  commissioners,  in 
making  the  valuation,  to  take  into  consideration  ^'  the  loss  or 
damage"  and  also  ''the  benefit  or  advantage"  which  may 
result  to  the  owner  of  tiie  land  by  the  construction  of  the  road, 
and  to  "  state  particularly  the  nature  and  amount  of  each." 
The  return  of  the  commissioners  is  incomplete,  from  the  omis- 
sion to  set  out  the  particulars  of  damage,  as  required  by  the  Act. 
But  the  omission  is  an  informality  which  may  be  amended  by 
reqiiiring  the  commissioners  to  supply,  in  the  return  which  they 
have  made,  the  particulars  of  the  damage  which  they  assessed. 
The  motion  was,  not  to  amend,  but  to  set  aside  the  return  and 
vacate  the  proceedings  of  the  commissioners,  in  order  that  the 
subject  should  be  re-committed  to  them,  or  to  others  to  be  ap- 
pointed in  their  stead.  The  return  cannot  be  set  aside  unless 
the  commissioners  proceeded  illegally  or  wrongfully  in  making 
the  valuation.  If  their  proceedings  be  regular  and  conformable 
to  the  directions  of  the  Act,  but  the  return  be  incomplete,  the 
proper  course  is,  to  order  the  return  to  be  amended ;  not  set 
aside. 

The  first  and  second  grounds  allege  error  in  the  opinion  of 
the  Circuit  Judge,  that  when  the  valuation  is  made  after  the 
Company  has  entered  on  the  land,  and  progressed  with  the  con- 
struction of  the  road,  until  the  road  bed  is  nearly  completed,  the 
owner  of  the  land  may  require  the  commissioners  to  appraise 
and  assign  to  the  Company  one  hundred  feet  of  land  on  each 
side  of  the  road. 

The  10th  and  11th  sections  of  the  charter  of  the  Company 
are  not  free  firom  complexity  and  confusion ;  and  those  clauses 
of  the  sections  which  give  rise  to  the  dispute  in  this  case,  are 
especially  obscure.  In  construing  the  charter,  the  parties  to  the 
litigation  and  the  power  claimed  should  not  be  disregarded. 
Ttie  Company  must  shew  a  clear  and  express  grant,  by  the 
charter,  of  the  power  which  it  claims.  The  Company  cannot 
extract  a  privilege  from  a  doubtful  construction.  The  power 
which  is  claimed  is  no  less  than  the  delegation  of  the  eminent 
domain  of  the  State  to  take  private  property,  without  the  con- 
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sent  of  the  owner,  and  should  be  admitted  with  jealous  allow- 
ance. The  delegated  exercise  of  ibe  power  is  subject  to  many 
temptations  to  abuse.  While  the  charact^  of  a  public  w<Hrk  is 
attributed  to  the  road,  which  the  Company  has  undertaken  to 
construct,  yet  the  enteiprise  has  for  its  immediate  object  the 
profit  of  the  stocldiolders.  Every  instance  of  the  exercise  of 
the  power  presents  an  active  conflict  between  the  interest  of  the 
Company  and  the  interest  of  the  citizen,  whom  the  Company 
disseizes  of  his  fireehold.  In  this  conflict,  it  is  the  duty  of  the 
Court  to  protect  the  citizen,  by  a  strict  construction  of  the  terms 
of  the  grant  to  the  company,  and  by  ejiforcing,  on  the  part  ot 
the  Company,  compliance  with  the  conditions  and  limitations  of 
the  grant 

By  the  charter,  the  Company  may  purchase  land  for  the  pur* 
poses  of  the  road ;  ^'  or  if  the  same  cannot  be  purchased,  it  may 
be  taken  by  the  Company,  at  a  valuation  to  be  made  by  comims- 
sioners.'^  The  valuation  may  be  made  before  or  after  the  "ccm* 
struction''  of  the  road.  If  the  Company  purchase,  the  quantity 
of  land  they  may  take  is  determined  by  their  contract  If  the 
land  be  taken  at  a  valuation,  made  before  the  ^'constracticm  of 
the  road,"  the  Company  may  take  any  quantity  which  it  may 
deem  necessary  for  the  purposes  of  the  road.  But  the  10th  sec* 
tion  provides  that  ^^in  all  assessments,  made  by  the  cconmission- 
ers  or  jury,  as  aforesaid,  after  the  construction  of  the  road,  or  of 
the  part  thereof  upon  the  land  to  be  valued,  reference  shall  be 
had  to  the  true  value  of  the  land  at  the  time  of  the  erectioa  of 
the  said  road,  or  part  thereof;  and  the  use  thereof  by  the  said 
Company,  for  the  purposes  of  the  said  road,  shall  be  considered 
as  an  actual  possession  of  the  said  land,  covered  by  the  said 
road,  and  the  space  of  one  hundred  feet,  on  both  sides  of  the 
said  road,  as  aforesaid."  By  the  11th  section  it  is  provided  that 
"in  the  absence  of  any  written  contract  between  the  Company 
and  the  owner  of  the  land  through  which  the  said  road  may  he 
constiucted,  in  relation  to  the  said  land,  it  shall  be  presumed  that 
the  land  upon  which  the  said  road  may  be  constructed,  togeth^ 
with  one  hundred  feet  on  each  side  of  the  centre  of  the  said 
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toady  has  been  granted  to  the  said  Company  by  the  owner  f 
'*  and  the  Company  shall  have  good  right  and  title  to  the  same  f 
unless  an  action  be  brought  by  the  owner,  within  two  years 
^^next  after  the  construction  of  the  road"  on  his  land. 

The  questions  which  arise  out  of  these  recited  piassages  are, 
first,  when  the  valuation  is  made  "  after  the  construction"  of  the 
road,  may  the  owner  require  the  Company  to  take  one  hundred 
feet  on  each  side  of  the  road ;  and,  secondly,  what  period  of 
time,  or  what  progress  in  thei  work  of  buil^g  the  road,  is  meant 
by  '^  after  the  construction  of  the  road." 

Where  the  Company,  without  purchase,  or  a  previous  valua- 
tion of  the  land  which  may  be  necessary  for  the  road,  enter  on 
the  land  of  a  citizen,  what  is  the  extent  of  the  Company's  right 
of  possession  or  ^^  use  of  the  land  for  the  purpose  of  constructing 
the  load  ?"  Has  the  Company  license  to  use,  occupy  and  possess 
the  whole  tract  through  which  the  road  may  pass?  The  char- 
ter does  not  expressly  give  such  license.  But  it  seems  to  give  a 
license  to  the  Company  to  enter  on  land  without  previously 
defining,  by  valuation  or  otherwise,  what  quantity  of  land  it 
intends  to  use,  occupy  or  take  for  the  purposes  of  the  road. 
How,  then,  shall  the  owner  of  the  land  protect  his  possession 
against  the  unlimited  use  and  occupation  of  his  entire  tract,  by 
servants  and  agente  of  the  Company?  When  the  right  of  entry 
is  allowed  to  the  Company,  if  a  limit  be  not  assigned  by  law,  to 
the  possession  it  may  take  and  hold  for  the  purposes  of  the  road, 
frequent  and  violent  collisions  between  the  Company's  agents 
and  the  owner  of  the  land,  would  probably  ensue.  This  diffi- 
culty is  not  provided  for,  unless  it  be  by  the  recited  clause  of  the 
10th  section,  that  in  assessments  to  be  made  ^  after  the  con- 
struction of  the  road,"  the  use  '^  thereof  (that  is  of  the  land)  by 
the  Company,  for  the  purposes  of  the  said  road,  shall  be  con- 
sidered as  an  actual  possession  of  the  land,  covered  by  the  road, 
and  the  space  of  one  hundred  feet  on  both  sides  of  the  road." 

When  it  was  designed,  in  preparing  the  charter,  to  provide 
land  for  the  purposes  of  the  road,  along  its  whole  extent,  one 
hundred  feet,  on  both  sides  of  the  road,  was  not  an  inconside- 
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rate  rproviflkm.  The  making  of  tbe  neeessaiy  embankments 
and  excavations  might  require  so  much.  The  value  o£  the 
land  along  the  loed,  except  for  very  short  distances^  in  Ae 
approach  to  "villages  and  town%  was  not  a  consideration  which 
could  materially  affect  the  quantity  to  be  allowed  or  taken  by 
the  Ccnnpany. 

The  presumption  of  a  grant  to  the  Company  from  the  owner 
of  the  land,  if  suit  be  not  brought  within  two  years  after  the 
cfmstruction  of  the  road,  includes  two  hundred  feet  along  the 
road.  The  actual  possession  must  support  the  presumption  and 
defines  the  quantity  of  land  acquired  by  it 

This  actual  possession  must  be  construed  to  begin  at  the 
time  when  the  Company  enters  on  the  land.  The  actual 
poBsessicHi  is  given  '^for  the  purposes  of  the  road."  These  pur- 
poses require  possession  of  the  land  more  urgently  for  the 
making,  than  for  the  employment  of  the  road  when  completed. 
If  the  Company  may  use  axti  occupy,  without  limit,  the  Imd 
through  which  the  road  may  be  made,  until  the  road  is  comple- 
ted, there  would,  then,  be  no  necessity  to  extend  the  Company's 
actual  possesion  to  any  prescribed  distance  from  the  road,  be- 
cause what  may  then  be  required  can  be  accurately  ascertained. 
Bvery  motive  for  defining  the  extent  of  the  C<»npan3r's  actual 
possession,  when  there  has  been  no  purchase  or  previous  valua- 
tion, requires  that  the  possession  should  commence  from  the 
entry  of  the  Company  for  the  purpose  of  building  the  road. 

Adopting  this  construction  of  the  Act,  tiie  remaining  question 
is,  what  period  <^  time,  or  what  stage  in  the  progress  of  making 
the  road,  is  intended  by  the  provision  tiiat,  in  all  assessments 
made,  ^<  after  the  ccmstruction  of  the  road,  or  of  the  part  on  the 
land  to  be  valued,  the  use  of  the  land  for  the  purposes  of  tiie 
road  diall  be  considered  as  an  actual  possession  of  the  Compa«^ 
ny,  to  the  extent  of  caae  hundred  feet,  onboA  sides  of  the  road." 

The  argument  from  the  meaning  of  the  word  ^construction'' 
rests  the  mterpretation  of  the  Act  on  too  narrow  a  foundation. 
Besides,  it  is  not  conclusive.  Construction  does  not  always 
mean  completion,  the  sense  attributed  to  it  in  the  aigument  of 
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the  oounsel  for  the  appeUaats.  It  sKmietimes  means  ^<the  act  of 
constructing."  It  is  used  in  this  sense  in  the  saoie  10th  section) 
vhere  it  is  provided  that  an  appeal  ftom  the  valuation  by  the 
conunissioners  <'  shall  not  prevent  the  Company  fiom  proceeding 
in  the  ccxistraction  of  the  load."  Here  "  constraction"  is  used 
in  the  sense  of  the  ^  act  of  bnilding,"  or  the  <^  progress  of  con* 
struction."  It  has  been  argued  that  '^  construction"  in  that 
clause  of  the  section  which  Iknits  the  right  of  action  of  the 
ownertotwoyears,'' next  after  the  construction  of  the  rood," 
means  '^  completion ;"  and  that  it  must  have  the  same  meaning 
in  the  clause  under  consideration.  If  '^  construction,"  in  the 
connection  relied  on,  be  adnutted  to  mean  '^completion,"  the 
eonelusicm  is  not  necessary  that  it  has  the  same  meaning  in  the 
connection  in  which  it  has  to  be  considered  in  this  case.  The 
meaning  of  a  word  is  frequently  varied  by  its  dependence  in  the 
senteaoce.  Of  this,  an  example  has  been  given  in  the  meaning 
of  the  very  word  in  controversy.  But  the  loose  and  inaccurate 
use  of  language,  in  the  10th  and  11th  sections,  must  detract 
much  from  any  force  of  the  argument  which  would  deteranne 
the  design  and  scope  of  the  charter  firom  the  effect  of  a  word. 
In  the  clause  we  are  considering,  when  the  assessment  is  made 
^'  after  the  construction  of  the  road,"  the  commissioners  are  di- 
rected to  have  reference  to  the  time  of  the  '<  erection  of  the 
road."  Now,  it  may  as  well  be  argued  that  '^  erection"  means 
'<  completion,"  as  that  "  construction"  has  that  meaning.  Yet  it 
is  plfldn  that  '^erection"  means  some  stage  in  the  progress  of 
building  brfore  ^' construction." 

It  must  be  admitted  that  the  verbal  argument  does  disturb  the 
conclusiim  to  be  deduced  fiN)m  the  design,  scope  and  objects  of 
the  charter,  that  the  actual  possession  of  two  hundred  feet  must 
commence  at  the  time  of  entry  by  the  Company  on  the  lands, 
far  the  purposes  of  the  road ;  and  ttiat  if  the  valuaticm  be  made, 
after  such  entry,  the  Company  may  be  required  to  take  and  pay 
for  the  land  of  which  they  have  had  the  actual  possession  and 
use.  But  in  the  construction  of  the  charter,  when  the  strict 
signification  of  a  word  is  opposed  to  the  apparent  intention,  it 
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is  proper  to  maintain  the  design  and  purposes  of  the  charter 
even  by  neglect  of  the  meaning  of  the  word. 

The  actual  possession  and  use  of  the  land  by  the  Company, 
from  the  time  of  entry,  is  more  important  in  determining  the 
quantity  of  land  which  the  owner  may  require  to  be  valued  and 
assigned  to  the  Company,  than  the  time  when  the  valuation  may 
be  made.  The  Company  has  the  benefit  of  actual  possession, 
for  the  purposes  of  the  road  and  for  the  presumption  of  a  grant 
No  complaint  of  hardship  can  be  made  by  the  Company,  that  it 
should  be  required  to  keep  and  pay  for  the  land  of  which  it  has 
had  the  actual  occupation ;  for  they  might  have  avoided  any 
liability  to  do  so.  It  would  be  a  greater  hardship  on  the  owner 
of  the  land,  after  the  Company  has  had  the  actual  possession 
and  use  of  two  hundred  feet  of  his  land  for  the  purpose  of  con- 
structing their  road,  that,  when  the  road  is  completed,  the  Com- 
pany should  be  supported  in  the  claim  to  pay  for  the  least  possi- 
ble quantity  of  land  beyond  the  base  line  of  the  embankment 

The  motion  is  refused. 

Evans,  Wardlaw  and  Withers,  JJ.  concurred. 

On  the  motion  for  a  new  trial,  the  opinion  of  the  Court  was 
also  delivered  by 

Frost,  J.  The  first  ground  of  appeal  has  been  decided  in 
the  opinion  already  delivered. 

The  charter  of  the  Company  requires  the  commissioners,  in 
xnaldng  the  valuation  of  land,  to  take  into  consideration,  '^  the 
loss  or  damage"  and  also  ^  the  benefit  and  advantage"  which 
may  result  to  the  owner  of  the  land  from  the  construction  of  the 
road.  By  the  10th  section,  when  ^<  the  valuation  is  made  after 
the  construction  of  the  road,  or  of  the  part  thereof  on  the  land 
to  be  valued,"  ^  reference  shall  be  had  to  the  value  of  the  land, 
at  the  time  of  the  erection  of  the  said  road,  or  of  the  part  there- 
of on  the  land  to  be  valued."  Thero  is,  at  least,  as  much  doubt 
respecting  the  period  of  time  or  progress  in  the  building  of  the 
road  which  is  intended  by  *^  the  time  of  the  erection  of  the  said 
road,"  as  by  the  expression  '<  aftier  the  construction  of  said  road.'' 
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By  "  the  time  of  the  erection  of  the  said  road,"  is  obviously  in- 
tended a  time  preceding  '^  the  constraction  of  the  road."  What 
piecise  period  is  meant,  there  is  nothing  else  in  the  charter  to 
aid  the  Court  in  determining.  Nor  is  it  necessary  for  this  case, 
that  it  should  be  detennined.  It  seems  to  have  been  assumed, 
that  the  value  of  the  land  might  have  varied  between  the 
periods  indicated.  The  clause  under  consideration  is  no  more 
than  a  direction  to  the  commissioners  to  appraise  the  land, 
according  to  its  value  at  the  time  of  the  erection  of  the  road ; 
and  not  to  assess  its  value  at  the  time  of  the  appraisement. 
They  are  not  directed  to  allow  to  the  owner  the  value  of  the  land 
at  the  time  of  the  erection  of  the  road,  and  no  more.  The 
consideration  of  damages  and  benefits,  resulting  firom  the  con- 
struction of  the  road,  is  clearly  not  to  be  excluded  in  the  valua- 
tion of  the  land,  in  the  case  to  which  the  special  direction 
applies. 

The  motion  is  refused. 

Evans,  Wardlaw  and  Withers,  JJ.  concurred. 

O'Neall,  J.  being  president  of  the  Company,  did  not  hear 
the  case. 

MoHona  refused* 


Boydj  Ordinary  J  YS.  Joseph  CcUdwelL 

In  an  action  against  the  surety  to  an  administration  bond,  to  recover  the  amount  of 
a  judgment  at  law  recovered  against  the  administrator  for  a  debt  of  his  intestate,  it 
is  incompetent  for  the  surety  to  impeach  the  judgment  by  merely  showing  that, 
before  it  was  recovered,  the  debt  had  been  paid  by  the  administrator.  Such  judg- 
ment can  be  impeached  by  the  surety  only  on  the  ground  of  fraud  or  collusion  bo- 
tween  the  creditor  and  the  administrator. 

Before  Evans,  J.  at  Newberry^  Fall  Term^  1860. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows. 
"  In  1839,  one  R.  Wilson  died — ^being  indebted  to  Daniel  Su- 
ber  on  a  promissory  note.    Soon  after,  one  W.  B.  Gates  adminis- 
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tared  on  his  estate.  The  defendant,  with  James  P.  Caldwell 
and  Allen  Gates,  were  the  smeties  on  the  administration  bondL 
In  1845,  there  was  due  on  Wilson's  note  $1S4.  Of  this  smn, 
Gates  paid  in  cash  $33,  and  gave  his  note  for  the  balance,  $12L 
At  the  bottom  of  the  note  was  a  receipt  for  money,  and  also  for 
Gates's  note  for  the  balance.  WQson's  note  was  given  up  to 
Gates,  who  presented  it  to  the  Ordinary,  and  was  allowed  a 
ciedit  on  his  account  for  so  much  paid  for  the  estate  of  Wilson. 
Afterwards,  Wilson's  note  came  back  into  the  possession  of  Su- 
ber,  who  brought  an  acti<m  against  Gates,  as  administrator, 
which  was  tried  before  me  in  October,  1847,  and  a  verdict  ren- 
dered for  fhe  plaintiff.  Proceedings  were  had  so  as  to  charge 
Gates  and  his  sureties  on  the  bond,  and  this  action  was 
brought  against  the  defendant  as  surety  of  Gates.  The  first 
question  was,  to  what  extent  the  defendant  was  bound  by  the 
former  verdict.  I  decided  it  was  conclusive  as  to  Gates,  but 
only  prima  fade  evidence  against  the  defendant — ^he  being  no 
party  to  the  former  suit.  The  defendant  was  at  liberty  to  im- 
peach the  veidict,  but  the  anu9  lay  on  him.  He  then  proved  by 
Gates,  that  the  proposition  to  take  his  note  for  the  balance  due 
on  Wilson's  note  was  made  by  Suber,  who  assigned  his  reasons 
for  preferring  to  have  Gates's  note  instead  of  Wilson's : — that 
the  credit  was  entered  at  the  time,  and  the  note  was  in  his  pos- 
session eighteen  months  before  Suber  expressed  any  discontent 
at  the  arrangement.  He  then  became  dissatisfied,  and  wished 
to  have  the  note  returned  to  him.  This  Gates  declined  to  do. 
Suber  offered,  if  he  would  do  so,  he  would  release  him  from  per- 
sonal liability,  and  would  look  to  his  sureties  alone ;  said  he 
wished  to  make  the  sureties  liable,  and  if  he  failed  he  would 
release  him.  He  did  not  deliver  the  note  to  Suber,  but  supposes 
his  wife  did. 

*^  Mrs.  Buzzard  proved  that  she  was  at  Gates's  when  Suber 
was  there  and  wished  Gates  to  return  Wilson's  note,  which  Gates 
declined  to  do.  After  Gates  went  away,  his  wife  found  the  note 
and  gave  it  to  Suber.  He  said  Gates  would  be  fitee ;  he  would 
not  look  to  him  for  the  money,  but  the  sureties.    Mrs.  Gates 


APPEALS  AT  LAW.  119 


Coliiiiibk,  "NofmoAmiy  18S0. 


said,  if  Gates  would  neTer  be  troubled  she  would  give  him  the 
note.    Suber  said  he  never  would  be. 

^  It  also  appeared  that  the  sureties,  or  some  of  them,  had  a 
mortgage  of  Gates's  property,  to  secure  them  against  this  and 
other  liabilities,  and  that  they  sold  all  his  property  and  received 
the  proceeds  of  the  sale.  This  was  in  the  interval  between  the 
delivery  of  Wilson's  note  to  Gates,  and  its  re-delivery  to  Suber. 
Gates  had  become  insolvent  Some  evidence  was  also  given, 
that  James  P.  GaldweU,  one  of  the  sureties,  had  accounted  with 
Gates  for  all  the  money  received  for  the  sales  of  his  property. 
In  reply,  the  plaintiff  proved  Gates's  acknowledgment  that  the 
last  credit  on  Wilson's  note  had  never  been  paid ;  that  he  had 
got  back  his  own  note,  and  Suber  ought  to  be  paid ;  and  Dr. 
Hatton  said,  that  Gates  said  he  applied  to  Suber  to  make  the 
exchange  of  notes  by  the  advice  of  James  P.  Galdwell,  but  that 
he  was  unable  to  effect  it  Gates  said  he  had  given  up  every 
thing  of  his  own  and  of  Wilson's  estate  to  his  sureties,  and  he 
thought  thero  was  sufficient  to  pay  all.  This  was  after  he  was 
sold  out 

'<  I  chained  the  jury  that,  in  general,  if  one  having  a  debt  due 
on  open  account  take  a  note,  or  other  simple  contract  security, 
for  the  same  debt,  the  additional  security  is  merely  cumulative. 
But  if  he  take  the  note  of  another,  it  is  satisfaction  or  not,  ac- 
cording to  the  understanding  of  the  parties ;  and  left  it  to  the 
jury  to  decide,  on  the  evidence,  whether  Gates's  note  was  accept- 
ed by  Suber  in  satisfaction  for  Wilson's  note,  and  they  found  a 
verdict  for  the  defendant" 

The  plaintiff  appealed,  and  now  moved  this  Gourt  for  a  new 
trial,  on  the  ground. 

That  his  Honor  erred  in  ruling  that  the  defendant  had  a  right 
to  shew  that  the  note  against  Wilson,  on  which  judgment  had 
been  obtained  against  Gates,  as  administrator,  had  been  paid 
and  satisfied,  by  said  administrator,  beforo  the  judgment  had 
been  recovered  thereon. 

Fair^  for  the  motion. 
PapCf  contra. 
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Curia,  per  Evans,  J.  On  the  trial  of  this  case,  it  seemed  to 
me  that  it  was  identical  with  the  case  of  the  Ordinary  vs.  Wal- 
lace,  decided  in  the  Ck)urt  of  Errors  (1  Rich.  667.)  But  on  exam* 
ining  that  case,  I  am  satisfied  the  cases  are  clearly  distinguisha- 
ble from  each  other.  The  question  in  this  case  was,  whether  a 
debt  which  had  been  recovered  by  an  action  at  law  against  the 
administrator,  was  the  debt  of  the  intestate.  If  Suber  had 
recovered  against  Wilson  in  his  lifetime,  and  had  afterwards 
brought  an  action  to  revive  it,  I  suppose  it  would  have  been 
incompetent  for  the  administrator  of  Cates  to  have  set  up,  by 
way  of  defence,  anjrthing  which  was  or  might  have  been  plead- 
ed in  the  action  against  Wilson ;  and  if  Cates  would  have  been 
concluded,  then  for  the  same  reason  his  surety  to  the  Ordinary 
would  have  been  concluded  also.  Between  a  judgment  against 
the  intestate,  and  a  judgment  against  the  administrator,  there 
can  be  no  difference  as  to  the  conclusiveness  of  it,  unless 
there  be  some  fraud  or  collusion  between  the  creditor  and 
the  administrator.  If  an  administrator,  by  fraud  or  collu- 
sion with  a  creditor,  allow  him  to  obtain  a  judgment  on  a 
cause  of  action  which  has  been  paid  or  discharged,  I  think 
the  sureties  of  the  administrator  might  defend  themselves 
on  this  ground.  But  if  everything  was  open  to  them,  there 
would  be  no  end  of  litigation. 

On  the  second  trial  of  the  case  of  the  Ordinary  vs.  Wallace^ 
the  question  arose,  whether  the  sureties  of  the  administrators 
could  impeach  the  decree  of  the  Court  of  Equity  for  fraud,  and 
it  was  decided  they  could  not.  (2  Rich.  460.)  To  that  decision 
I  gave  my  assent,  because  it  belonged  to  that  Court  to  reverse 
its  own  decree.  It  was  competent  for  it  to  do  so,  upon  a  proper 
case  made.  No  such  objection  will  apply  where  the  judgment 
is  impeached  in  the  Court  where  the  original  judgment  was  ren- 
dered. It  seems  to  me  that,  for  the  reasons  above  stated,  this 
case  rests  on  entirely  different  grounds  from  the  judgment  of  the 
Court  of  Errors  in  Wallace^s  case,  and  it  is  not  intended,  by  any 
thing  in  this  opinion,  to  impeach  the  accuracy  or  authority  of 
that  case. 
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I  think,  therefore,  there  was  error  m  the  Circuit  Court,  to  allow 
the  defendant  to  set  aside  the  judgment  of  Suber  vs,  Cates  as 
administrator,  on  any  other  ground  than  fraud  or  collusion  be* 
tween  them. 

The  motion  for  a  new  trial  must  therefore  be  granted. 

CNeall,  Wardlaw  and  Withers,  JJ.  concurred. 

Frost,  J.  dissented. 
Motion  granted. 


John  Ford  vs.  David  Aiken, 

Where  a  transactioD,  good  between  the  parties  to  it,  is  void  finr  eonstmctiTe  firaad, 
as  to  the  subsequent  creditors,  without  notice,  of  one  of  them,  a  purchaser  at  a  sale 
made  by  the  sheriff,  under  executions  against  that  one,  acquires  the  rights  of  any 
creditor  whose  fi,  fa.  gave  authority  to  the  sheriff;  and  notice  had  by  the  purchaser 
is  immaterial,  if  the  creditor  had  not  notice  when  he  extended  credit 

In  such  case,  the  authority  of  the  sheriff  to  sell  ceases  not  when  a  sum  equal  to  the 
amount  of  the  subsequent  creditor's  execution  has  been  raised,  if  there  are  older 
executions  of  prior  creditors,  as  to  whom  the  transaction  was  not  void ;  but  con- 
tinues until  the  subsequent  creditor  may  be  paid,  after  satisfkction  of  all  older  ex^ 
cutions. 

Presumptions  which  attend  the  transfer  of  the  possession  of  chattels  from  fiuher-in* 
law  to  son-in-law,  and  principles  upon  which  secret  arrangements  between  them, 
reserving  rights  in  the  ftither-in-law,  are  void  as  to  subsequent  creditors,  without 
notice  of  the  son-in-law. 

In  cases  of  constructive  fraud  upon  subsequent  creditors,  operated  by  the  transfer  of 
the  possession  of  chattels  from  &ther-in-law  to  son-in-law,  unexplained  by  any- 
thing that  showed  the  property  not  to  be  son-in-law's,  the  fether-in-law  cannot 
require  the  purchaser,  under  a  Ji.fa.  against  the  son-in-law,  to  prove  that  the  cre- 
ditor, plaintiff  in  the  Ji,  /z.,  knew  of  the  son-in-law's  possession  of  the  chattels, 
and  trusted  to  them  in  extending  credit.  These  matters  must  be  presumed,  unless 
notice  of  the  fether-in-law's  rights  be  brought  home  to  the  creditor. 

Before  Wardlaw,  J.,  at  Fairfield,  Fall  Term,  1849. 

This  was  an  action  of  trover  for  seven  negroes — ^Aggy,  her 
three  grown  daughters,  and  three  children  of  those  daughters. 
The  report  of  the  case,  by  his  Honor,  the  presiding  Judge,  is  as 
follows : 
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<<  David  Elkin,  in  October,  1829,  was  married  to  a  daughter  of 
the  plaintiff,  John  FonL  John  Ford  was  then  considered  a 
wealthy  man.  Elkin  was  apparently  the  owner  of  a  retail  stoie^ 
which  he  was  keeping  at  Winnsboro'  under  his  own  name^ 
singly ;  but,  really,  the  defendant,  David  Aiken,  was  his  dor- 
mant partner,  and  he  was  indebted  to  Aiken  for  the  capital  upon 
which  he  was  trading.  Soon  after  his  marriage,  Elkin  received 
from  Ford  several  negroes,  of  whom  were  Dinah,  William  and 
Mary.  The  partnership  between  Elkin  and  Aiken  was  formed 
for  three  years  only,  and  expired  at  the  end  of  1830.  In  1831 
and  1832,  Elkin  kept  the  books  of  the  store,  and  was  engaged 
in  collecting  the  debts  due  to  it,  and  winding  up  its  affairs.  In 
1833,  Aiken  took  the  books,  and  Elkin  removed  to  a  plantation 
in  Fairfield,  twenty  miles  distant  from  Ford's  residence. 

^^  In  February,  1834,  Ford,  at  a  sale  of  Martin's  estate,  bought 
Aggy  and  her  three  daughters,  received  possession  of  them,  and 
took  them  immediately  to  Elkin's.  As  Elkin  testified,  Ford 
oflfered  to  give  these  negroes  to  Elkin ;  but  Elkin  then,  as  he 
had  done  before,  refused  to  accept  firom  his  &ther-in-law  any 
property  which  was  not  settled  on  his  wife  and  children.  Two 
writings,  called  receiptSj  both  on  the  same  page,  and  both  dated 
16th  February,  1834,  were  then  drawn  and  signed,  in  the  pre- 
sence of  a  female  firiend  of  Mrs.  Elkin,  then  on  a  visit  to  her 
from  Chester.  The  first  of  these,  signed  by  Ford,  was  in  this 
form — ^^  Received  fix)m  D.  Elkin,  Dinah  and  William,  hired  to 
him  in  January,  1830 ;"  the  other,  signed  by  Elkin,  was  in  this 
form — ^  Received  firom  John  Ford  four  negroes,  Aggy  and  her 
three  children,  Ellen,  Amy  and  Melinda,  which  I  promise  to  pay 
$25  hire,  or  return  to  him  when  called  for."  Dinah  and  William 
were  then  taken  by  Ford.  Aggy  and  her  three  children  were 
left  in  possession  of  Elkin,  where  they  remained  till  the  sale  in 
1846,  except  a  few  days  in  1843,  when  the  sheriff  had  them,  as 
hereafter  mentioned.  The  paper  containing  the  receipts  was 
kept  by  Ford ;  a  copy  of  it  was  procured  and  exhibited  by 
Elkin  at  the  sale  in  1843 ;  but  neither  original  nor  copy  appeared 
to  have  been  seen  by  any  other  person  in  the  intermediate  time. 
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No  hire  was  ever  paid  by  Elkin  to  Ford  for  these  negroes.  As 
Elkin  testified,  he  did  not,  when  he  signed  the  receipt,  expect 
ever  to  be  required  to  pay ;  but  he  would,  at  any  time,  whilst  he 
was  able,  have  paid  the  hire,  if  it  had  been  demanded  from 
him. 

^  '<0n  t2th  May,  1834,  Darid  Aiken  filed  a  bill  in  Equity 
against  David  Elkin,  for  an  account  of  their  partnership  deal* 
ings.  Various  references,  reports  and  odier  proceedings  were 
had,  and  a  final  decree  was  pronounced  in  1842,  upon  which  a 
ji/o.  against  Elkin  was  lodged  13th  March,  1843,  for  $3,167.22, 
with  interest  {torn  July,  1842.  This  amount  consisted  of  the 
balance  of  capital  furnished  by  Aiken,  in  1828,  and  collections 
made  by  Elkin,  (none  of  which  were  after  1832,)  with  interest 
thereon. 

''  In  1843,  D.  Elkin  was  insolvent.  Many  executions  were  in 
the  sheriffs  office  against  him,  founded  upon  debts  contracted 
by  him  after  1834.  In  January,  March  and  April  of  1843,  A. 
W.  Yongue,  then  sheriff,  made  sales  of  land,  negroes  and  other 
property  of  Elkin,  the  proceeds  of  which  sales  satisfied  all  the 
executions  against  him,  except  the  one  of  D.  Aiken  from  Equity 
above  mentioned,  and  except  a  balance  of  $278  44^  which 
remained  due  upon  ten  other  executions.  At  the  sale  in  April, 
the  negroes  now  in  dispute  were  offered  by  the  sheriff,  but  they 
were  claimed  by  the  plaintiff.  Ford.  The  sale  was  forbid ;  and, 
upcm  the  refiisal  of  Aiken  to  indemnify  the  sheriff,  they  were  per- 
mitted to  return  to  the  possession  of  Elkin.  At  that  time  Elkin 
exhibited  to  Aiken  and  to  others,  a  copy  of  the  receipt  he  had 
given  to  Ford  for  these  negroes.  Elkin  testified  that  this  receipt 
was  copied  from  one,  embracing  other  negroes,  which  Mr. 
McDowell,  attorney  at  law  for  D.  Aiken,  had  prepared  for  Ford 
and  EUdn  in  1830 ;  and  Mr.  McDowell  testified  that  he  had 
written  for  them  something  to  serve  as  a  temporary  expedient 
until  a  settiement  which  they  spoke  of  could  be  made,  but  tha^ 
he  never  made  any  communication  on  this  subject  to  D.  Aiken. 
EUdn  further  testified  that,  pending  the  Equity  suit  between 
Aiken  and  himself,  he  had  communicated  the  &et  that  the 
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negioes  he^received  from  his  father-in-law  were  only  hired  to 
him,  to  Hammond  and  Lakin ;  and  these  persons  testified  that 
he  had  done  so,  but  they  could  not  fix  the  time  more  definitely 
than  he  had  done.  Like  communications,  Elkin  said,  he  had 
made  to  Gen.  McMeekin,  and  to  two  other  friends,  all  of  whom 
were  dead  or  removed.  Nath.  Ford,  brother  of  the  plain- 
tiff testified  that,  about  1831,  he  had  told  Aiken  that  some  other 
negroes,  which  Elkin  received  from  Ford,  and  then  had  in  pos- 
session, were  only  hired.  Many  neighbors  of  Elkin  testified 
that,  prior  to  1843,  they  had  always  regarded  the  negroes  in 
Elkin's  possession  as  his  own — ^that  he  spoke  of  th^m  as  his  : 
that  they  had  no  doubt  of  his  title,  and  that  his  credit  was  just 
as  if  all  which  was  in  his  possession  had  been  his  own.  Tho- 
mas Stanton,  one  of  these  neighbors,  testified  that,  in  1836,  EUdn 
sharply  questioned  him  concerning  a  report  which  he  had  men- 
tioned, that  all  the  negroes  in  Elkin's  possession  were  not  his 
own:  Elkin  contradicted  the  report,  and,  in  positive  terms, 
claimed  the  negroes  as  his  own. 

<'  On  14th  April,  1843,  John  Ford,  the  plaintiff,  gave  to  N.  A. 
Peay  a  bond,  in  the  penalty  of  $60,000,  with  condition  to  indem- 
nify Peay  against  various  liabilities  which  he  had  incurred  by 
indorsements  and  suretyships  for  Ford ;  and,  on  the  same  day^ 
John  Ford  gave  to  his  son,  C.  D.  Ford,  another  bond  in  the 
penalty  of  $30,000,  with  like  condition  as  the  bond  to  Peay. 
At  the  same  time,  John  Ford  executed  two  mortgages,  one  to  N. 
A.  Peay,  and  the  other  to  C.  D.  Ford,  to  secure  these  bonds. 
Each  of  these  mortgages  covers  eighty-six  negroes,  (including 
those  which  are  now  in  dispute  and  which  were  then  in  the 
possession  of  Elkin,)  mules,  stock,  furniture  and  other  personalty. 
Each  is  in  the  usual  form,  a  conveyance  to  be  void  ''  on  pay- 
ment of  the  bond  intended  to  be  secured  according  to  its  con- 
tents," with  a  stipulation  that,  on  breach  of  the  condition,  the 
mortgagee  may  seize  and  sell.  Before  the  date  of  these  paperSi 
John  Ford  had  become  greatly  embarrassed :  all  his  property, 
not  covered  by  mortgages,  has  been  sold,  and  he  is  now  hope- 
lessly insolvent    Some  of  the  liabilities,  which  the  above  bonds 
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were  intended  to  secme,  have  been  met  by  the  mor%agees,  and 
all  of  them  will  have  to  be  met  The  negroes  and  other  pro- 
perty, which  were  in  the  actual  possession  of  John  Ford  at  the 
execution  of  the  mortgages,  or  the  greater  part  thereof,  remain 
in  his  possession  still.  The  mortgagees  were  both  present  at 
the  trial,  giving  all  the  aid  they  could  to  the  plaintiff. 

"  2l8t  November,  1842,  was  lodged  a  fi,  fa.^  Z.  Price  vs.  D. 
Elkin^  for  $76,  besides  interest  and  costs,  founded  on  a  note 
dated  31st  May,  1842. 

<<  14th  August,  1846,  was  lodged  a^./a ,  John  Buchanan^  Ordi- 
nary ,  vs.  Elliot  Elkin  ^  David  EUein,  for  $1962,  besides  interest 
and  costs,  which  was  founded  upon  a  bond  which  Elliott  Elkin, 
David  Elkin  and  Jeremiah  Glenn  gave  to  the  Ordinary,  dated 
9th  April,  1834,  and  conditioned  for  payment  of  $1962.  Jere- 
miah Glenn  had  died  in  the  progress  of  the  suit  on  the  bond,  so 
that  no  judgment  had  been  obtained  against  him. 

''  Both  of  these  two  last  mentioned  ^./c».  are  unsatisfied,  and 
nothing  is  known  which  can  be  made  applicable  to  them,  if  they 
should  receive  no  part  of  the  proceeds  of  the  following  sale,  to 
wit: 

'^  In  January,  1846,  J.  Cockrell,  sheriff,  under  the  execution  of 
David  Aiken  and  other  executions,  sold  the  seven  negroes,  now 
in  dispute,  to  David  Aiken,  for  $1,600 :  Amy  and  her  child, 
which  were  first  sold,  bringing  $436.  Aiken  has  had  the 
negroes  in  possession  since  that  sale ;  and  there  have  been  some 
children  bom,  which  have  increased  the  value  of  the  whole  lot, 
but  have  diminished  the  profits  derived  from  the  use  of  the 
grown  hands. 

'  ^\0{  my  instructions  to  the  jury,  enough  for  explanation  of  the 
grounds  of  appeal  may  be  collected  from  the  following  sum- 
mary: 

^^  I  held  that  a  mortgagor,  who  is  permitted  by  the  mortgagee 
to  retain  possession  of  mortgaged  slaves,  after  breach  of  the 
condition  of  the  mortgage,  may  maintain  an  action  of  trover  for 
them  against  a  defendant  who  holds  possession  in  opposition 
both  to  him  and  to  the  mortgagee ;  and  may,  in  such  action. 
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recover  the  full  value  of  the  slaves,  if  the  consent  of  the  mort* 
gagee  to  the  recovery  be  apparent;  that,  if  the  plaintiff's  claim 
was  just,  he  might,  tAer  possession  was  taken  by  the  defendant 
from  Elkin,  and  Elkin's  right  was  determined  by  the  assertion 
of  plaintiff's  rights,  be  regarded  as  the  bailee  of  the  mortgagees, 
and,  in  that  view,  be  entitled  to  the  immediate  possession ;  iiM 
therefore  the  case  might  be  considered  as  if  there  had  heen  no 
mortgage,  and  the  contest  was  in  reality,  as  it  was  in  fbnn,  be- 
tween the  plaintiff  only  and  the  defendant 

''  I  directed  the  jury  that,  from  delivery  by  Ford  to  his  scm-in- 
law,  a  gift  would,  without  some  explanation,  be  presumed ;  and 
left  it  to  them  to  decide  whether  the  plaintiff  had  satis&ctorily 
shown  a  b(ma  Jide  contract  of  hiring  by  him  to  Elkin*  If,  in 
truth,  there  was  a  gift,  and  the  receipt  was  only  a  contrivance 
to  meet  contingencies  in  fraud  of  creditors,  then  I  held  that  the 
property  was  liable  to  all  creditors  of  ESkin,  prior  as  well  as 
subsequent 

^  But  if,  in  truth,  there  was  a  bona  fide  contract  of  hiring,  and 
not  a  gift,  then  I  held  that  the  slaves  were  liable  to  the  eiDecUr 
tion  of  any  subsequent  creditor  who  was  misled  by  the  posses- 
sioa  which  EUdn  held,  and  the  course  which  Ford  took,  and 
permitted  Elkin  to  take,  in  regard  to  them.  Aiken  was  not 
himself  a  subsequent  creditor,  but,  as  purchaser  at  a  sale  imder 
execution,  was  entitled  to  all  the  rights  which  belonged  to  any 
subsequent  creditor  whose  ezecuticm  was  in  the  hands  <^  the 
sheriff ;  and  this,  even  if  Aiken  himself  had  notice  of  the  receipt 
at  or  befoTO  the  sale,  provided  the  subsequent  creditor  had  ;iiot 
notice  when  he  was  misled.  I  left  it  to  the  jury  to  decide, 
whether  the  ten  execution  creditors,  to  whom  the  balance  of 
#278  44  was  due,Z.  Price,  and  Buchanan,  Ordinary,  had  seve- 
rally been  misled  to  extend  credit  to  Elkin  upon  the  fetith  ci 
these  slaves  in  Elkin's  possession,  without  notice  of  Ford's  claim 
to  them.  As  to  Buchanan's  case,  the  plaintiff  insisted  that  the 
short  time  between  the  date  of  the  receipt  and  the  date  of  the 
bond  to  Buchanan,  and  the  other  names  upon  the  bond,  shewed 
that  Buchanan  had  not  looked  to  these  slaves.    Upon  the  ques* 
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tion  submitted,  these  circumstances  were  called  to  the  attention 
of  the  jury  on  one  side,  and,  on  the  other,  they  were  tokd  that, 
without  proof  to  the  contrary,  it  should  be  {resumed  that  eyery 
one  who  gives  credit  looks  to  all  the  property  in  his  debtor's 
possession. 

^  I  instructed  the  jury  that,  if  it  should  appear  that  some  of  the 
creditors  above  mentioned  had  been  misled,  and  others  not,  then 
the  sheriff  had  no  authority  to  sell,  after  enough  to  satisfy  the 
claims  of  those  who  had  been  misled  had  been  raised ;  for, 
although  a  sheriff's  sale  would  be  referred  to  any  existing 
authority,  yet  money  raised  under  one  execution,  which  alone 
bound  certain  property,  could  not  be  transferred  to  another  exe- 
cution even  older,  to  which  the  property  was  not  liable.  There- 
fere,  if  die  ten  executi<xi  creditors  and  Price  had  been  misled, 
but  Buchanan  had  not  been,  as  Amy  and  child  (which  were 
first  sold)  produced  enough  to  pay  these  ten  and  Price,  the  she- 
riff had  no  authority  to  sell  for  the  benefit  of  Buchanan  or 
Aiken,  to  whose  executions  the  property  was  not  liable,  and  the 
sale  of  the  slaves  sold  after  Amy,  was  unauthorized  and  void. 

^  The  jury  found  for  the  plaintiff  ^,174  I  do  not  know  what 
estimate  of  value  and  hire  they  may  have  adopted,  but  it  seems 
to  me  that,  according  to  the  weight  of  the  testimony,  this  sum  is 
large  enough  to  cover  the  value  of  all  the  seven  slaves  and  their 
hire  for  four  years." 

The  defendant  appealed,  and  moved  this  Court  finr  a  new 
trial,  on  the  following  grounds : 

1.  Because  the  plaintiff  having  conveyed  the  slaves  in  dispute 
by  way  of  mortgage,  previous  to  the  commencement  of  this  suit, 
was  not  entitled  to  maintain  this  action. 

S.  Because,  even  if  the  plaintiff  should  be  held  entided  to 
maintain  this  action  generally,  notwithstanding  the  mortgages, 
yet,  it  being  proven  that  the  bonds  of  indemnity,  upon  which  the 
different  mortgages  are  predicated,  were  forfeited  previous  to  the 
commencement  of  this  suit,  byfreason  of  the  morgagees's  having 
been  put  to  expense  and  suffered  loss  on  account  of  their  liability 
recited  in  said  bonds,  connected  with  the  fact  of  the  plaintifi^s 
utter  insolvency,  and  that  the  plaintiff  never  bad  possession  of 
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the  slaves  in  dispute  from  the  time  of  the  mortgages  (1843)  to 
the  time  of  trial,  it  is  submitted  that  the  plaintiff  had  neither 
property,  possession,  nor  the  right  of  immediate  possession,  suffi- 
cient to  maintain  this  action. 

3.  Because  the  pretended  hiring  by  the  plaintiff,  to  David 
Elkin,  of  the  slaves  in  dispute,  16th  February,  1834,  was  color- 
able, pretensive,  and  founded  on  real  and  intended  fraud,  as  it 
appeared  from  the  testimony  that  the  nominal  hire  therein  men- 
tioned was  neither  paid  at  any  time,  nor  intended  to  be  paid, 
and  that  the  said  pretended  agreement  of  hire  was  in  violation 
of  the  law  of  marriage  settlements,  and  intended  only  to  secure 
the  said  slaves  from  the  creditors  of  Elkin,  in  the  event  of  his 
insolvency. 

4.  Because  the  defendant  was  protected  in  his  purchase  at 
sheriff's  sale  by  the  executions  of  the  junior  creditors,  as  to  whom 
no  notice  was  proven,  especially  the  executions  of  Buchanan  and 
Price. 

6.  Because,  it  is  respectfully  submitted,  his  Honor  erred  in 
charging  the  jury  that  they  were  to  determine  whether  credit 
was  given  to  Elkin,  by  the  junior  creditors,  on  the  faith  of  this 
property ;  whereas,  he  should  have  charged  them  that,  in  the 
absence  of  proof  to  the  contrary,  they  should  presume  that  credit 
was  given  by  them  on  the  faith  of  this  property. 

6.  Because  it  being  proven  that  there  was  a  balance  due  aa 
junior  executions,  after  certain  sales  of  Elkin's  property,  of 
$27B  48,  it  is  respectfully  submitted  his  Honor  erred  in  charging 
the  jury  that,  if  diey  found  that  Buchanan  did  not  extend  credit 
on  die  faith  of  this  property,  the  sheriff  was  only  authorized  to 
sell  one  negro ;  whereas  he  should  have  charged  them,  that  he 
was  authorized  to  sell,  under  any  execution  entitled  to  levy, 
sufficient  to  satisfy  prior  liens,  as  well  as  the  particular  execu* 
tion  under  which  he  might  be  so  authorized  to  sell. 

7.  Because  the  jury  erred  in  finding  for  the  plaintiff  the  value 
and  hire  of  all  the  negroes,  contrary  to  the  charge  of  the  presid- 
ing Judge. 

Boyhton  ^  A.  W.  Thomson^  for  the  motion. 
BUaek^  contxa. 
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Ourioj  per  Wabdlaw,  J.  It  was  correctly  held  cm  fhe  cir- 
cuit that,  in  a  case  like  this,  a  purchaser  at  sheriff's  sale  acquires 
the  rights  of  any  creditor  to  whose  execution  the  sheriff's  author- 
ity may  be  referred.  Notice  of  the  opposing  claimant's  rights, 
had  by  the  purchaser,  is  of  no  consequence,  if  the  creditor,  at  the 
time  of  extending  credit  to  the  debtor,  had  not  such  notice.  If 
this  were  not  so,  public  notice  given  before  the  sale  would  either 
prevent  the  sale  altogether,  so  that  the  creditor's  right  to  treat 
the  fraudulent  transaction  as  void  would  be  a  mockery,  or  it 
would  confine  the  competition  in  the  bidding  to  the  creditors 
and  the  claimant ;  a  result  which  might  be  disastrous  to  the 
debtor  and  to  every  one  whose  interest  would  be  promoted  by  a 
£ur  sale. 

Taking  with  us  the  proposition  thus  established,  we  proceed 
to  consider  the  sixth  ground  of  appeal,  in  connection  with  the 
observations  made  thereon  in  the  report  The  question  involved 
is  well  calculated  to  suggest  cautious  inquiry  concerning  the 
preference  of  subsequent  creditors  to  prior  ones,  and  the  priority 
of  senior  executions  lo  junior  ones,  when  these  two  rights  seem 
to  come  into  opposition  in  the  course  of  a  sherifi^s  execution  of 
various  writs  of  ^.  /a.  against  the  same  debtor.  Here  we  have 
the  case  of  a  contract  between  &ther-in-law  and  son-in-law  sup- 
posed to  be  invalid,  because  of  the  constructive  fraud  thereby 
operated  upon  the  subsequent  creditors  of  the  son-in-law :  but 
the  question  is  not  confined  to  cases  like  this — it  extends  to 
cases  of  unrecorded  mortgages,  and  of  interests  in  the  vendor,  re- 
served by  verbal  agreement  upon  a  sale  of  chattels,  which  may 
arise  under  the  Act  of  1843,  (11  Stat.  256,)  and  to  cases  of  parol 
gifts  of  chattels,  tmaccompanied  by  delivery,  which  may  arise 
under  the  Act  of  1832,  (6  Stat  482,)  and  indeed  to  all  cases 
where  a  transaction  is  void  as  to  subsequent  creditors,  which  is 
vaUd  as  to  the  parties  and  prior  creditors. 

Treating  as  a  nullity  a  transaction  which  the  law  considers  to 

be  void  as  to  him,  a  subsequent  creditor  causes  a  levy  to  be  made 

under  his^./a.  upon  chattels,  as  the  property  of  his  debtor,  which, 

as  to  prior  creditors  of  that  debtor,  belong  to  a  third  person,  the 

9 
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opposing  claimant  The  sheriff  sells,  but  the  money  is  instantly 
by  law  approi»riated  to  the  oldest  fi.  fcL.  against  a  debtor,  being 
the  fi.  fa.  of  a  prior  creditor  (see  Cooper  vs.  Seott^  2  McMull. 
165) :  and  thus  the  subsequent  creditor  is  defeated  of  all  enjoy- 
ment of  what  his  rights  have  produced,  and  the  prior  creditor 
takes  what  would  have  been  beyond  his  reach  but  for  the  acci« 
dent  of  there  being  in  the  sheriffs  hands  the  fi.fa.cf  a.  subse- 
quent creditor  junior  to  his. 

If|  in  the  case  before  us,  Ford  or  any  person  for  him  had  paid 
in  the  subsequent  creditors  the  whole  amount  due  to  them,  or 
had  even  paid  the  same  to  the  sheriff  with  special  instructions 
that  application  should  be  made  to  the  executions  of  those  credit- 
ors, {Aclama  vs.  Crimagery  1  McMull.  309,)  there  would  no  longer 
'  have  been  authority  in  the  sheriff  to  treat  the  slaves  in  question 
as  the  property  of  Elkin.  If  the  parties  to  this  suit  and  all  ibe 
creditors  had  been  before  a  Court  of  Equity,  their  relative  rights 
could  have  i  eeu  settled,  and  suitable  orders  have  been  made 
accordiiigl/.  Perhaps  even  in  a  court  of  law,  in  a  contest  for 
the  money  in  the  theriff's  hands,  after  all  the  &cts  had  been 
'  ascertained,  the  exHusive  right  of  the  subsequent  creditors  to 
treat  the  slaves  sold  as  the  property  of  the  common  debtor,  might 
prevail  over  the  prior  1  .en  which  the  older  execution  ordinarily 
gives.  But  the  ca3o  ucnv  presented  regards  the  right  of  the  pur- 
chaser fiom  the  shenft — in  effect,  the  authority  of  the  sheriff 
to  sell. 

Was  the  sheriff  bound  to  stop  his  sale  when  enough  to  pay 
certain  subsequent  creditors  had  been  raised  ?  If  so,  and  the 
sheriff,  under  the  prior  lien,  paid  to  older  executions,  the  subse- 
quent creditors  would  have  been  only  cheated  by  a  formal  recog- 
nition of  their  rights,  whilst  ttie  substantial  fruits  went  to  others. 
If  the  sheriff  stopped  and  kept  the  proceeds  in  his  hands,  to  abide 
the  order  of  the  Court,  he  was  bound  to  have  enough  to  satisfy 
all  subsequent  creditors  before  he  stopped,  and  then  upon  him 
was  thrown  the  decision  of  the  grave  and  difficult  questions  of 
law  and  fact  often  involved  in  such  contests.  How  was  he  to 
know  the  time  and  circumstances  of  the  imputed  fraud ;  and 
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having  only  the  writs  of  ^  /a.  m  his  hands,  what  infonnatioa 
did  he  possess  of  the  time  when  each  creditor  extended  credit? 
How  could  he  distinguish  not  only  between  executions,  whose 
dates  he  knew,  but  between  two  creditors,  whose  executions  were 
both  lodged  subsequent  to  a  fixed  time,  but  were  founded  on 
debts  of  which  one  was  contracted  before  and  the  other  after 
that  time  ?  Supposing  him  to  hare  fixed  satisfactorily  the  time 
of  the  fraudulent  transaction,  and  the  true  time  of  every  credit 
as  it  was  originally  extended,  however  complicated  by  renewals 
and  changes  the  securities  taken  for  it  may  have  been,  how  could 
he  determine  the  disputes  which  so  often  vex  courts  and  juries 
concerning  the  notice  which  each  creditor  may  have  had,  that 
deprived  him  individually  of  the  right  to  complain  of  that,  where- 
by others  may  have  been  deceived  7  The  impossibility  of  a  she- 
riffs settling  the  questions  which  every  such  case  presents,  shews 
that,  in  determining  the  extent  of  his  authority,  no  rule  can  be 
prescribed  but  the  ordinary  rule  of  our  law  and  practice,  that  he 
must  regard  all  the  writs  of  JL  fa.  against  the  same  debtor  as 
entitled  to  payment  in  the  order  of  their  priority,  and  of  conse- 
quence that  iiis  levy  and  sale  under  a  junior  fi.  fa.  must  be 
measured  not  by  it  only,  but  by  it  and  all  those  which  have 
priority  over  it.  His  authority  to  sell  under  a  junior  ^  /a.  ceases 
not  until  it  be  paid — and  it  cannot  be  paid  from  sales  until  all 
older  ones  have  been  first  satisfied. 

An  indemnity  to  the  sheriff  has  been  suggested  as  a  means  of 
leUeving  him  firom  embarrassment  here,  as  in  other  disputes  con- 
cerning chattels  seized  as  the  property  of  a  debtor  in  execution. 
But  in  no  case  does  indemnity  affect  the  sheriff's  authority,  or 
give  a  new  rule  for  his  conduct.  It  merely  secures  him  against 
the  consequences  of  a  proceeding  that  may  turn  out  to  be  unlaw- 
ful. With  and  without  indemnity  to  the  sheriff,  the  rights  of  the 
various  creditors  would  here  have  been  the  same. 

It  has  been  supposed  that,  in  a  case  like  this,  justice,  accord- 
ing to  the  true  rights  of  creditors  and  opposing  claimant,  may  be 
done  by  deducting  from  the  value  of  the  property  sold  the 
amount  due  to  subsequent  creditors,  and  finding  against  the  pur- 
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chaser  the  remainder  of  the  true  damages  of  the  plamtiff.  This 
would  be  to  shift  the  responsibility  of  decisions,  proper  only  for 
Courts,  from  the  sheriff  to  the  purchasers,  and  would  necessarily 
lead  to  the  sacrifice  of  property  for  want  of  bidders.  If  the 
sheriff  has  authority  to  sell,  the  purchaser  need  look  no  further, 
but  acquires  such  right  as  the  sheriff  sold.  We  must  not  estab- 
lish a  rule  which  would  operate  only  when  the  same  person  was 
purchaser  of  all  the  chattels  sold,  and  would  compel  him  to  bear 
the  burden  of  a  law-suit  for  settlement  of  the  rights  of  other 
persons ;  but  a  rule  under  which  a  prudent  purchaser,  having 
ascertained  the  rights  of  the  debtor  and  the  authority  of  the 
sheriff,  may  safely  conclude  tliat  he  has  acquired  whatever  any 
creditor,  whose  agent  the  sheriff  when  selling  was,  might  right- 
fully claim  to  have  from  the  debtor.  The  sheriff  was  the  agent 
of  every  subsequent  creditor  having  execution,  until  that  execu- 
tion was  satisfied  in  the  regular  order  of  priority. 

2.  We  are  then  satisfied  that  the  instructions  given  to  the  jury 
were  wrong  in  holding  that  the  sheriff's  authority  ceased,  if  the 
proceeds  of  the  first  parcel  sold  were  equal  to  or  greater  than 
the  amount  due  upon  the  executions  of  all  the  subsequent  cred- 
itors who  had  been  really  deceived  by  the  transaction  complain- 
ed of,  notwithstanding  older  executions  remained  unsatisfied. 
For  this  error  a  new  trial  would  seem  to  be  necessary,  but  it  is 
said  that  the  error  was  immaterial,  for  the  jury  have  found  the 
value  of  all  the  slaves,  and  so  have  shewn  diat  they  did  not  find 
that  there  was  any  subsequent  creditor,  whose  rights,  under  the 
instructions  given,  would,  pro  tantOj  have  protected  the  defendant 
We  cannot  safely  conclude  any  thing  as  to  the  process  by  which 
the  amount  of  the  verdict  was  fixed,  and  must  suppose  that  the 
instructions  given  to  them  were  regarded  by  the  jury.  It  is 
hardly  presumable  that,  without  any  evidence  whatever  to  rebut 
the  presumptions  by  which  they  should  have  been  guided,  the 
jury  have  found  that  neither  Price  nor  any  of  the  ten  execution 
creditors  had  trusted  Elkin  on  the  faith  of  these  slaves.  The 
intimation  that  they  may  have  done  so  requires,  however,  that  we 
should  bestow  a  hasty  notice  upon  the  3d  and  6th  grounds  of 
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appeal,  which  are  applicable  to  all  the  subsequent  creditors,  in- 
cluding Buchanan. 

That  every  contract  and  transaction,  whereby  a  party  in  evil 
design  has  contrived  to  perpetrate  a  positive  fraud  upon  another, 
should,  in  a  contest  between  that  party  and  the  person  defrauded, 
or  between  their  several  representatives,  be  held  void,  is  law 
which  the  common  sense  of  every  impartial  juror  will  recognise. 
Not  less  certain,  if  a  little  less  plain,  is  the  law  which  holds  that 
a  party  who  enables  another  to  commit  a  fraud,  is  answerable 
for  the  consequences ;  that  one  who  designedly  or  knowingly 
produces  a  false  impression,  whereby  another  is  drawn  into  some 
act  or  contract,  injurious  to  that  other's  rights  or  interests,  has 
done  the  same  harm  which  an  actual  fraud  would  have  pro- 
duced, although  he  may  have  had  no  actual  fraudulent  intention, 
and  should  not  be  permitted  to  take  benefit  from  his  own  wrong ; 
and  that  gross  negligence  in  giving  the  information,  which  ought 
to  have  been  given  to  prevent  a  false  impression,  is  equivalent  to 
intentional  concealment 

Where  chattels  pass  from  a  father-in-law  to  the  son-in-law,  and 
no  contrary  explanation  of  the  transaction  is  given,  the  presump- 
tion is  that  this  has  become  the  property  of  the  son-in-law ;  and 
this  is  so  consistent  with  the  habits  of  the  country  and  the  de- 
cisions of  our  Courts,  and  is  so  generally  understood,  that  every 
person  may  be  expected  to  act  upon  the  impressions  which  the 
transaction  is  calculated  to  produ6e.  Between  the  parties,  pri- 
vate arrangements  may  avail  to  control  the  ordinary  presump- 
tion ;  but  third  persons,  knowing  nothing,  and  having  no  adequate 
means  afforded  to  them  of  knowing  any  thing  of  these  arrange- 
ments, must  draw  the  ordinary  inference,  and  act  accordingly. 
Thence  the  anxiety  of  the  law,  by  registry  acts  and  other  regu- 
lations, to  guard  creditors  and  purchasers  against  the  exceptions 
which  marriage  settlements,  deeds  of  trust,  and  other  solemn 
writings  may  make,  from  the  ordinary  results  that  attend  a  trans- 
fer of  possession  from  father-in-law  to  son-in-law.  If^  in  violation 
of  the  wise  principle  upon  which  all  these  regulations  are 
founded,  a  stipulation  of  a  loan  for  an  indefinite  time,  or  of  rights 
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resenred  by  th6  &ther-in-Iaw,  may  be  made  by  some  infbnnal 
instrument,  and  that  instrument,  without  any  recording  or  publie 
notice  given  of  it,  may  afterwards  be  produced  to  defeat  the 
rights  of  creditors  or  purchasers,  who  have  trusted  to  the  visible 
and  unexplained  possession  of  the  property,  injury  most  grievous 
and  unjust  may  be  done,  and  this  when  the  parties  have  acte^ 
without  the  least  intention  of  fraud. 

In  the  case  before  us,  the  loose  agreement  signed  by  Elkin  to 
pay  $25  hire,  or  return  the  slaves  when  called  for,  to  Ford,  shews 
that  no  real  contract  of  hiring  was  ever  intended ;  and  that, 
coupled  with  the  facts  that  no  hire  was  ever  paid  or  demanded, 
or  expected  by  Elkin  to  be  paid,  make  the  paper  itself  evidence 
of  either  an  absolute  gift,  or  of  a  gift  accompanied  with  the 
reservation  of  some  unusual  and  indefinite  right  in  the  donor, 
such  as  justly  excites  suspicion  of  unfairness.  Elkin's  refusal 
to  accept  the  slaves  as  a  gift,  betrays  a  consciousness,  on  his  part, 
of  the  dangerous  condition  of  his  affairs,  and  his  desire  of  a 
settlement  on  his  wife  and  children  points  to  the  nature  of  the 
interest  which  the  parties  may  have  wished  to  secure  in  this 
property,  and  the  principles  which  should  be  applied  to  the  in- 
strument they  adopted.  The  continued  and  unquestioned  pos- 
session of  Elkin  for  nine  years  before  Ford's  claims  were  made 
public,  and  the  circumstances  that  the  only  witness  to  the  paper 
was  a  female  living  out  of  the  district,  and  that  no  person  appears 
ever  to  have  seen  the  paper  from  1834  till  1843,  impute  to  Ford, 
at  least,  blameable  negligence  in  suffering  other  persons  to  be 
misled  by  the  appearances  he  had  contributed  to  produce.  The 
treatment  of  the  property  by  Elkin  as  his  own,  his  acknowled^ 
ments  that  he  had  never  mentioned  Ford's  rights  therein  to  any 
person,  besides  five  friends,  and  that  he  could  not  be  sure  as  to 
the  time  of  his  communication  to  any  of  them ;  the  failure  of 
the  only  two  of  these  friends  that  could  be  produced  to  remem- 
ber any  time  when  he  spoke  to  them  on  the  subject  before  his 
litigation  with  Aiken ;  and  his  sharp  reproach  of  Thomas  Stan- 
ton, and  positive  assertion  to  him  that  the  negroes  were  his  own, 
seem  strongly  to  lead  to  the  conclusion,  that,  whatever  may  have 
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been  the  original  dedgn,  ihexe  vas  subsequently  existing,  at 
least  on  Elkin's  part,  an  intention  willingly  and  knowingly  to 
deceive  those  who  were  misled  by  his  possession  of  the  slaves. 

From  these  circumstances  we  think  it  might  fairly  be  inferred 
that  the  receipt  was  only  a  contrivance  to  meet  contingencies^ 
never  to  be  resorted  to  if  Elkin's  afiairs  should  continue  prosper* 
ous,  but  to  be  brought  out,  if  it  should  be  needed,  to  save  the 
property  for  the  enjoyment  of  his  family.  It  could  not  have 
been  brought  out,  in  case  of  need,  without  injury  to  creditors  or 
purchasers ;  and  therefore,  upon  this  supposition,  the  origin^ 
scheme  contemplated  advantage  to  the  parties,  or  one  of  them, 
at  the  cost  of  innocent  sufferers,  and  so  was  unfisur  and  unwor- 
thy of  the  sanction  of  the  Court  But  if  no  design  existed,  be- 
yond the  purpose  of  maintaining  the  title  in  Ford,  come  good  or 
ill,  still  those  creditors  who  have  been  misled  by  the  false  im- 
pression which  was  necessarily  produced,  may  treat  the  slaves 
according  to  the  appearances  exhibited,  as  the  property  of  Elkin. 
And  when  they  have  shewn  the  subsequent  extension  of  credit 
to  him,  it  is  not  for  Ford  to  require  them  to  shew  that  they  knew 
of  Elkin's  possession,  or  had  &ith  in  this  property  when  they 
trusted  him.  In  consideration  of  the  ready  means  of  intelli- 
gence which  exist  throughout  this  country,  and  of  the  vigilant 
selfishness  which  guards  private  interests,  it  must  be  presumed 
that  every  subsequent  creditor  did  know  of  the  possession,  and 
did,  in  extending  credit,  regard  all  the  means  which  he  might 
reasonably  conclude  belonged  to  his  debtor ;  unless  such  creditor 
be  shewn  to  have  had  for  himself  that  notice  of  the  true  condi- 
tion of  the  property,  which  it  was  the  duty  of  the  parties  to  an 
arrangement  that  altered  the  presumptions  raised  by  appear- 
ances, to  have  furnished  to  the  whole  community. 

There  are  other  questions  involved  in  the  case  which  it  is 
unnecessary  now  to  consider. 

The  motion  for  new  trial  is  granted. 

O'Neall,  Frost,  Withers  and  Whitner,  JJ«,  concuned. 
Evans,  J.  concurring.    I  agree  there  shall  be  a  new  trial : 
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1.  Because  the  facts  proved  make,  in  my  opinion,  a  case  of 
fiaudulent  intent  as  well  as  an  actual  fraud  perpetrated  on  the 
subsequent  creditors. 

2.  That  Ford  was  a  mere  t^iant  at  will  of  the  mortgagees. 
He  might  maintain  trover  for  the  taking  and  conversion  of 
the  negroes,  but  he  could  recover  only  the  value  of  his  interest 

There  are  some  commercial  contracts,  where  one  having  a 
possession  or  right  of  possession,  may  sue,  and  all  others  would 
be  barred  by  his  recovery.  Thus  a  carrier  may  recover  the  value 
of  goods  taken  out  of  his  possession.  So  also  may  the  consignee ; 
and  a  recovery  in  such  cases  would  bar  the  consignor  ;  but  this 
depends  on  commercial  law,  and  has  no  application  to  negroes. 
A  tenant  for  life  can  recover  only  the  value  of  his  life  estate,  in  tro* 
ver.  In  detinue  he  could  recover  the  specific  chattels.  In  tro* 
yer  the  verdict  operates  as  a  sale  of  the  plaintiffs  interest,  and 
no  more.  I  do  not  therefore  beheve  the  verdict  will  give  to 
Aiken  any  better  title  than  Ford  had.  He  would  still  be  liable 
to  the  mortgagee. 

Motion  ^€mted. 


Lud.  Berkley  vs.  Robert  R.  Cannon. 

Incapacity  finom  drankenness  U  a  yalid  defence  to  an  action  on  a  contract,  though 
the  drankenness  was  not  procured  or  produced  by  the  agency  of  the  pjaintiff ;  but 

'  to  such  a  defettoe  a  rery  ready  ear  should  not  be  gtren. 

A  sealed  note,  giyen  by  one  who  is  too  drunk  to  know  what  he  is  doing,  is  wholly 
Yoid,  and  not  merdy  Yoidable ;  and  is,  it  seems,  incapable  of  confirmation  by  the 
subsequent  conduct  of  the  drawer.* 

If  a  party  when  drunk  purchases  a  chattel,  and  gives  a  sealed  note  lor  the  price,and  after- 
wards sells  the  chattel  without  having  offered  it  back  to  the  plaintiff,  such  subsequent 

•  It  seems  dear  that  if  a  contract  be  utterly  Toidfirom  any  cause  whatever,  neiUier 
li^se  of  time  nor  the  subsequent  conduct  of  the  party,  can  eive  it  validity  ab  iniUa. 
Quod  ab  inUiiO  nan  volet  in  tradu  temporis  non  eonvakicU.  cut  quere :  May  not  a 
party  be  held  to  have  elected  to  treat  a  transaction  as  a  contract,  and  to  hare  lost  his 
rij^ht  to  Question  its  validity,  by  his  subsequent  conduct ;  as,  for  instance,  by  contin- 
um^  to  deal  with  an  article  as  his  own,  after  having  discovered  the  circumstances 
iriuch  rendered  the-  contract  Toid  1    Campbdl  vs.  Fl/ming^  (1  Ad.  &  EL  40.) 
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conduct  of  the  deftadant  (though  it  maybe  uacd  as  eridence  to ahew  that  the  note 
waa  not,  iu  fact,  invalid,  or  may  itself  constitute,  or  give  rise  to  a  new  cause  of 
action)  will  not  amount  to  a  confirmation  of  the  not  .  t  e  defendant  was,  in 
ftuctf  so  utterly  drunk  when  he  sign  ^d  it  as  to  be  incapable  of  contracting. 
In  an  action  of  debt  on  such  a  note,  as  the  specific  and  only  cause  of  action,  if  the 
jury  find  the  note  to  be  void,  they  cannot  give  the  plaintifiT  the  value  of  the  chatteL 

Before  Fbost,  J.,  at  Darlington^  Spring  Terrn^  1850. 

This  was  an  action  of  debt  <«  a  sealed  note,  given  by  the 
defendant  to  the  plaintiff  in  a  horse  trade.  The  defence  was, 
that  the  defendant  was  too  drunk  to  contract  when  he  executed 
the  note,  and  that  the  plaintiff  had  taken  advantage  of  his  con* 
dition  and  practiced  upon  him  fraud  and  deceit. 

It  appeared  that  the  plaintiff  was  the  owner  of  a  mare,  chiefly 
valuable  for  racing,  which  had  some  reputation  as  a  'Quarter 
nag,"  and  for  which  he  had  been  offered  and  had  refused  to  take 
$250,  holding  her  at  $300  or  $350*  On  the  day  before  the  note 
was  executed,  the  plaintiff  bargained  with  the  defendant  for  a 
sale  of  the  mare,  for  a  horse  of  the  defendant,  valued  at  from 
$100  to  $125,  and  the  defendant's  note  for  $250.  The  plaintiff 
represented  the  mare  to  the  defendant  to  be  very  fleet ;  that  she 
could  beat  any  thing  that  run.  During  that  day  the  defendant 
was  drinking  very  hard ;  in  the  evening,  a  witness  said,  he  was 
drunk,  incapable  of  making  a  contract  While  the  trade  was 
going  on,  the  plaintiff  once  invited  the  defendant  to  drink  with 
him ;  and  a  short  time  before  taking  the  drink,  he  said  to  a  witness 
that  he  had  made  no  trade,  ''  but  had  a  fellow  in  soak,"  meaning 
the  defendant,  and  added,  ^'  you  know  when  Bob  takes  a  notion 
he  does  not  stand  about  price."  The  note  was  drawn  that  night, 
but  the  defendant  was  too  drunk  to  sign  it,  and  the  plaintiff  put 
it  in  his  pocket.  The  defendant  continued  to  drink  through  the 
night,  and  the  next  morning  the  note  was  executed  when  he 
was  ver7  drunk.  In  the  afternoon  the  defendant  told  a  witness 
that  he  had  given  his  horse  and  $250,  or  his  note  for  that  sum, 
for  the  mare.  That  afternoon  the  mare  ran  a  race  with  a  sad- 
dle horse  of  one  Burch,  and  was  easily  beaten.  The  next  day 
the  race  was  repeated,  with  the  same  result.    Burch  said  his 
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horse  ''had  stood  him  in  168;"  afterthe  race  he  traded  his  horse 
to  the  defendant  for  the  mare  and  fifty  dollars.  In  their  valua* 
tion  of  the  mare,  the  witnesses  varied  from  $30  to  $250. 

His  Honor,  the  presiding  Judge,  instructed  the  jury  that  if  the 
defendant  was  so  drunk  when  he  executed  the  note  that  he  did 
not  know  what  he  was  doing,  the  note  was  void,  and  the  verdict 
should  be  for  the  defendant.  Respecting  the  defence  of  deceit, 
he  instructed  them  that,  to  mamtain  it,  it  should  appear  th  at  the 
plaintiff  had  knowingly  and  £sdsely  misrepresented  the  quaUties 
of  the  mare.  If,  however,  a  party,  after  full  notice  of  all  the.cir« 
cumstances  of  firaud  and  deceit,  should  continue  to  treat  and  use 
the  article  sold  as  his  own,  he  might  be  presumed  to  have  waived 
the  deceit  and  affirmed  the  contract ;  and  that,  if  the  defendant 
had  notice  of  the  circumstances  of  deceit,  relied  on  for  his  de* 
fence  to  the  action  at  the  time  when  he  traded  the  mare  to 
Burch,  he  had  waived  his  defence  when  he  parted  with  the 
mare. 

The  jury  found  for  the  defendant ;  and  the  plaintiff  appealed^ 
and  now  moved  Ais  Court  for  a  new  triaU 

Moses  ^  Hayneswcrthj  for  the  motion. 
/.  A.  Dargan^  contra. 

Curioj  per  Withers,  J.  The  qualification  of  the  ezpolded 
doctrine  (that  no  one  shall  be  allowed  to  stultify  himself,  by  plea 
or  evidence)  has  itself  disappeared ;  that  is  to  say,  a  defendant 
is  not  now  bound,  in  equity  or  at  law,  to  lay  the  basis  of  such 
defence  as  he  may  find  in  the  fact  of  drunkenness,  by  proving 
that  the  incapacity  arising  therefiom  has  been  procured  or  pro- 
duced by  the  agency  of  the  party  who  sues  him. 

It  will  be  obfi^rved,  that  the  contract  imputed  to  the  defendant, 
Cannon,  in  the  form  of  a  note  under  seal,  is  the  cause  of  action 
in  the  case  before  us.  It  was  holden  on  the  circuit  that  if  the 
party  defendant  was  as  drunk  as  he  insisted  by  his  testimony 
he  was,  when  he  formally  executed  the  note,  it  was  a  void  con* 
tract ;  yet  the  plaintiff  had  the  benefit  of  the  further  instruction 
(to  which  it  will  be  shewn  in  the  sequel  he  was  not  entitled) 
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Aat  the  defendant  cotdd,  by  his  subsequent  conduct,  when  sober, 
affirm  the  contract,  and  so  make  hunself  liable  upon  it,  as  the 
specific  cause  of  action. 

The  verdict  of  the  jury  having  been  rendered  for  the  defen- 
ant,  they  must  have  resolved  that  he  was  too  drunk  to  contract 
when  he  signed  his  name  to  the  note ;  which,  being  therefore  void, 
no  inference  of  ratification  could  be  drawn  firom  the  defendant's 
subsequent  conduct. 

This  result  is  impeached  here,  upon  Ae  grounds :  1st,  That 
the  Circuit  Judge  should  have  instructed  the  jury,  that  the  con- 
tract was  ratified  by  Cannon  when  sober,  by  appropriating  the 
horse  he  got  from  Berkley  to  his  own  benefit ;  2d,  That  he  had 
estopped  his  defence  founded  on  his  own  incapacity  to  contract, 
and  the  fraud  and  deceit  imputed  to  Berkley,  by  failing  to  tender 
the  horse  back ;  and  3d,  That  the  plaintiff  was  entitled  to  have 
recovered  at  least  as  for  goods  sold  and  delivered,  and  as  much 
as  he  had  been  offered  by  another. 

The  point  embraced  in  the  first  ground  was  submitted  to  the 
jury,  as  appears  firom  the  report,  and  firom  what  has  already  been 
said ;  and  their  finding  has  been  adverse  to  the  plaintiff  upon 
Aat  question. 

The  second  ground  presents  a  point  hot  free  firom  difficulty, 
when  not  carefully  considered ;  and  upon  which  we  were,  at 
first,  in  danger  of  being  led  into  error. 

In  considering  this  question  we  should  be  misled  by  assuming 
that  our  doctrine,  touching  a  rescision  of  a  contract,  applied  to  the 
present  case.  Where  the  benefit  of  that  doctrine  is  claimed,  it 
is  accompanied  by  the  obligation,  on  the  part  of  him  who  claims 
it,  to  place  the  adverse  party  in  statu  quo  ;  and  no  disability  so 
to  do,  arising  from  his  own  voluntary  act,  will  work  a  dispensa- 
tion from  that  duty ;  though  impossibilities,  as  the  death  of  a 
negro,  or  a  horse,  or  other  unavoidable  destruction  of  property, 
should  be  enough  to  excuse  from  the  performance  of  the  condi- 
tion. The  defendant,  however,  is  not  properly  driven  to  the 
position  of  one  who  seeks  to  rescind  a  contract  in  toto.  The 
defendant  says  there  never  was  a  contract,  such  as  that  sued  on, 
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in  existence ;  that  though  a  promise  in  form  made  by  him  is 
produced,  yet  that  he  executed  it  mechanically  only ;  and  that, 
by  reason  of  gross  intoxication,  he  was  incapable  of  that  assent 
of  mind  which  is  of  the  essence  of  a  vaUd  agreement  In  short, 
he  affirms  that  the  note  sued  upon  was  wholly  void,  and  not 
merely  voidable.  If  that  be  true,  (and  be  it  remembered,  the 
jury  have  found  the  incapacity  of  intellect  alleged,)  it  is  but  a 
step  of  plain  reasoning,  fortified  by  common  sense,  to  the  con* 
elusion  that  such  a  note  was  not  capable  of  ratification. 

Was  the  note  void  ?  a  note  signed  by  one  who  was  too  drunk 
to  know  what  he  was  doing  ? 

Now  a  note,  even  under  seal,  falls  as  readily  before  die  force 
of  such  ascertained  fisurt,  as  any  other  form  of  contract  that  could 
be  alleged.  But  by  assuming  other  forms  of  contract  to  have 
been  the  foundation  of  this  action,  we  shall  see  more  distinctly 
the  principle  which  must  determine  our  judgment  Suppose,  then, 
by  parol,  (meaning  verbally,)  Berkley  and  Cannon  had  concluded 
to  exchange  horses,  and  Cannon  had  received  Berkley's  horse,  pro- 
mising specifically  to  deliver  to  him  another,  worth  $376 ;  could 
Berkley  have  enforced  this  specific  stipulation  as  a  contract? 
Manifestly  not,  for  it  would  be  the  promise  of  one  non  compos. 
Suppose  Berkly  had  bought  Cannon's  horse,  to  be  deUvered,  and 
had  paid  him  the  money,  or  he  had  received  it  mechanically, 
though  too  drunk  to  comprehend  the  transaction ;  such  a  specific 
promise  to  deliver  could  not  be  enforced,  for  the  same  reason. 
An  action  for  goods  bargained  and  sold  to  Cannon,  could  not  be 
enforced,  for  that  implies  the  assent  of  intelligence,  which  Cannon 
was  unable  to  give.  Nor  would  it  make  any  difference  if  the 
goods  had  been  deUvered  and  retained ;  a  stipulated  price  having 
been  fixed,  the  action  for  the  stipulated  price  must  fail.  In  all 
these  cases,  however,  if  Cannon  retained  the  property  of  Berkley, 
the  latter  would  not  be  without  redress ;  for  he  could  bring  an 
action  for  that  cause  implied  by  law,  that  is  to  say,  a  ground  of 
action  springing  out  of  the  conduct  of  Cannon  when  competent 
to  act,  irom  which  act  the  law  would  imply  an  assumpsit  The 
action  in  the  present  case,  however,  is  founded  upon  the  specific 
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terms  of  an  apparent  contract ;  those  terms  are  stipulated  by  one 
incompetent  to  contract ;  the  evidence  of  those  stipulations  is  a 
written  instrument,  as  invalid  as  a  contract,  alleged  to  have  as* 
sumed  any  other  form,  express  or  implied,  touching  the  same 
subject  matter. 

The  confusion  upon  this  subject  has  arisen  from  considering 
such  a  contract  as  Cannon's  voidable  only,  and,  therefore,  of 
course,  capable  of  confirmation  by  implication  ;  by  considering 
subsequent  conduct  as  confirming  a  previous  contract,  invalid 
without  it ;  instead  of  regarding  that  subsequent  conduct  as  evi- 
dence merely  upon  the  question,  whether  the  contract  in  dispute 
ever  was  invalid  or  void.  It  is  quite  inaccurate  to  speak  of  rat- 
ifying that  which  never  had  an  existence ;  the  note  in  this  case 
never  had  an  existence  as  a  contract,  and  whatever  Cannon 
afterwards  did,  however  he  might  become  liable  upon  what  he 
may  have  done  as  a  distinct,  independent  cause  of  action,  it 
cannot  breathe  life  into  that  which  was  no  more  than  a  caput 
fnartuum.  When  this  subsequent  conduct  of  Cannon  failed  to 
establish  the  validity  of  the  sealed  instrument  upon  which  he 
was  sued,  as  the  jury  have  foimd,  of  course  it  failed  to  support 
this  action  founded  upon  that  instrument.  Such  subsequent 
conduct,  if  ascertained  to  amount  to  a  retention  and  appropria- 
tion of  Berkley's  property,  might  itself  give  rise*  to  a  cause  of 
action  founded  on  an  implication  of  law ;  but  assuredly  that 
could  not  be  an  action  of  debt  on  a  sealed  note. 

Twice  Lord  EUenborough  held  (though  at  nisi  priiufj  to  be 
sure,)  that  the  alleged  contract  of  one  drunk  to  the  degree  of 
mental  incapacity,  was  void :  {vide  3  Camp.  33,  Piii  vs.  Smith  ; 
and  1  Starkie  R.  126,  Fenton  vs.  Hollaway.)  Mr.  Chitty  con- 
ceives this  doctrine  to  be  settled  in  the  English  Courts  {vide 
Chitty  on  Con.  140, 141.) 

In  the  case  of  Gore  vs.  Oibsmi  (13  M.  &  W.  623,)  the  Court 
of  Exchequer  had  occasion  to  consider  the  point,  and  that  Court 
decided  it  according  to  the  view  hereinbefore  advanced.  The 
case  was  an  action  by  indorsee  against  indorser :  The  plea  al- 
leged that  the  defendant  was  so  drunken,  intoxicated  and  under 
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the  influence  of  liquor  as  to  be  unable  to  compiehend  the  object, 
nature  or  effect  of  the  indorsement,  or  to  contract  or  promise 
thereby ;  and  that  the  plaintiff  had  full  knowledge  and  notice  of 
the  premises.  Demurrer  and  joinder.  The  demunrer  was  ovw- 
ruled  by  the  Court,  imanimously.  Ch.  Baron  Pollock  took  a  dis- 
tinction between  contracts  express  and  implied,  and  observed : 
''Where  the  right  of  action  is  grounded  upon  a  specific,  distinct 
contract,  requiring  the  assent  of  both  parties,  and  one  of  them  is 
incapable  of  assenting,  in  such  a  case  there  can  be  no  binding 
contract ;  but  in  many  cases  the  law  does  not  require  an  actual 
agreement  between  the  parties,  but  implies  a  contract,  from  the 
circumstances ;  in  fact,  the  law  itself  makes  the  contract  for  the 
parties.  Thus  in  actions  for  money  had  and  received  to  the 
plaintifi^s  use,  or  money  paid  by  him  to  the  defendant's  use,  the 
action  may  lie  against  the  defendant,  even  though  he  may  have 
protested  against  the  contract  So  a  tradesman  who  sui^lies  a 
drunken  man  with  necessaries  may  recover  the  price  of  them  if 
the  party  keeps  them  when  he  becomes  sober,  although  a  count 
for  goods  bargained  and  sold  would  fail.  In  this  case,  the  de- 
fendant is  still  liable  for  the  consideration  of  his  indorsement, 
although  the  indorsement  itself  can  give  the  plaintiff  no  title." 
Parke,  B.  held  that  a  contract,  attempted  to  be  made  under  the 
circumstances  stated  in  the  plea,  "is  void  altc^ether,''  and  that  a 
person  taking  ''an  obligation  under  such  circumstances,  is  guilty 
of  actual  fraud."  Alderson,  B.  held  that  a  party,  even  in  a  state 
of  complete  drunkenness,  might  be  liable  where  the  contract  was 
necessary  for  his  preseiyation,  as  in  the  case  of  a  supply  of  actual 
necessaries ;  "  so  also,  where  he  keeps  the  goods  when  he  is  sober. 
The  ground  of  his  liability  there  is,  that  an  implied  contract  to 
pay  for  the  goods  arises  from  his  conduct  when  he  is  sober ;  al- 
though I  doubt  much  whether,  if  he  repudiated  the  contract  when 
sober,  any  action  could  be  maintained  upon  it  Here  (says  he,) 
the  action  is  necessarily  brought  upon  the  contract  itself;  and 
when  it  is  shewn  that  the  contract  by  indorsement  was  made 
when  the  defendant  was  in  such  a  state  of  drunkenness  that  he 
did  not  know  what  he  was  doing,  and  especially  when  it  appears 
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that  the  plaintiff  knew  it,  I  cannot  doubt  that  the  contract  is  void 
altogether.  It  is  just  the  same  as  if  the  defendant  had  written 
his  naiQ3  upon  the  bill  when  in  his  sleep,  in  a  state  of  sonmam- 
bulism."  The  plaintiff  had  leave  to  amend,  it  is  presumed,  for 
the  purpose  of  adding  a  count  in  general,  indebitatus  assumpsit. 

The  mind  of  Judge  Gheves  took  the  same  direction  as  the 
above  case  indicates,  when,  in  Wade  4*  Masseiy^  assignees  of 
TSMj  vs.  Colvertj  (2  Mill,  27,)  he  observed :  ^'but  where  drunken- 
ness is  such  as  not  to  leave  men  the  power  of  distinctly  perceiv- 
ing and  assenting,  they  cannot  be  bound,  because  the  very  es- 
sence of  a  contract  is  the  assent  of  the  contractor  to  what  he  may 
be  presumed  to  understand.  Tutt,  in  this  case,  from  the  testi- 
mony of  the  subscribing  witness,  appeared  to  be  in  a  state  which 
left  him  incapable  of  knowing  what  he  did,  and  scarcely  in  a 
state  of  consciousness.  No  man  can,  under  such  circumstances, 
bind  himself;  he  cannot  assent  This  bill  of  sale,  if  these  fiicts 
are  to  be  believed,  never  had  existence ;  it  was,  ipsofactOj  void." 

In  the  case  of  HaU  vs.  Moamum,  (3  McC.  477;  S.  C.  4  McG. 
283,)  Judge  Nott  said,  what  we  endorse,  to  wit,  that  a  very  ready 
ear  would  not  be  given  to  the  defence  of  drunkenness.  It  has 
heeia  very  properly  said,  by  various  judges,  that  courts  will  en- 
deavor to  prevent  such  a  defence  from  becoming  the  cover  of 
fraud.  But  it  was  said,  in  the  case  just  cited,  arguendoj  '^if 
people  will  voluntarily  incapacitate  themselves  for  doing  their 
ordinary  business,  they  must  take  the  consequences  of  their  im- 
prudence''— and  have  no  right  to  call  upon  the  Court  to  protect 
them  ^from  all  the  consequences  of  intemperance  and  folly." 

This  language  could  scarcely  have  been  intended  to  mean 
that  no  degree  of  drunkenness  could  invalidate  a  contract,  pro- 
vided the  debauchery  were  voluntary ;  for  that  would  not  at  all 
comport  with  the  doctrine  of  Wade  4*  Massey,  assignees  of  Thitt, 
vs.  Colvert;  nor  with  Cook  vs.  Clayworth^  (decided  in  1811,  vOe 
18  Yes.  15,)  where  it  is  manifest  that,  assuming  the  voluntary 
drunkenness  of  Cook,  the  only  question,  on  an  application  to 
rescind  a  contmct,  was  as  to  the  degree  of  intoxication.  If  such 
as  to  deprive  one  of  his  reason,  Lord  Eldon  held  that  it  would 
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invalidate  a  deed,  even  at  law.  The  doctrine  that  one  party 
must  be  drawn  into  drink  by  the  other  was  repudiated  in  the 
case  of  King*8  Exr's.  vs.  Bryanfs  Exi^s.^  (2  Haywood,  394.) 

There  is  no  doubt  (as  stated  in  the  outset  in  this  opinion,)  that 
the  law  of  contracts,  as  to  the  defence  arising  from  drunkenness, 
has  undergone  some  change  in  respect  to  the  particular  now 
under  consideration.  This  is  well  set  forth  and  illustrated  by  a 
very  acute  writer,  (Smith,  in  his  Lectures  upon  the  law  of  con- 
tracts, author  of  "Leading  Cases"  and  "a  Treatise  on  mercaiir 
tile  law,")  as  may  be  seen  in  the  46th  vol.  Law  Lib.  3d  series, 
marginal  page,  232.  That  writer  considers  it  now  a  recognized 
principle,  in  our  later  jurisprudence,  that  it  is  not  material  to 
shew  that  a  party  has  been  drawn  into  drink.  To  the  same 
effisct  is  the  opinion  of  Mr.  Greenleaf  (sec.  374,  voL  2,  Evid.)  and 
Story  on  Contracts,  sec.  27. 

In  our  case  of  WiUiams  vs.  Inabnety  (1  Bail.  343,)  the  ques- 
tion was  of  fact,  whether  the  defendant  was  so  drunk  that  he 
could  not  contract  All  'tfie  witnesses  except  one  thought  not. 
The  leading  inquiry  certainly  was,  whether  defendant's  subse- 
quent conduct,  when  cool  and  deliberate,  retaining  the  major 
part  of  the  consideration,  while  a  portion  had  been  rendered  up, 
was  consistent  with  his  allegation  that  he  was,  in  fact,  too  drunk 
to  give  binding  assent  This  is  attested  by  the  prudent  remark 
of  Colcock,  J.,  that  too  ready  an  ear  should  not  be  given  to  sudi 
a  defence ;  and  that  in  all  cases  where  the  subsequent  conduct 
of  a  party  may  appear  to  confirm  a  contract,  the  defence  of  inca- 
pacity should  not  be  allowed.  The  jury  were  fully  instructed  to 
that  effect  in  the  case  we  are  now  deciding.  Notwithstanding 
we  find  in  WiUiouns  vs.  Inabnet  the  remark,  "for  even  if  a  man 
be  so  much  intoxicated  as  not  to  know  what  he  is  doing,  yet  he 
may  aftewards  c(Hifirm  the  contract  by  his  acts,"  it  is  apparent, 
nevertheless,  the  point  ruled  was,  that  the  defendant's  acts  of 
confirmation,  joined  to  the  evidence  in  the  case,  left  the  jury 
without  warrant  in  saying  that  he  was  too  drunk  to  bind  him- 
self by  the  original  transaction.  Whether,  if  the  reverse  had 
been  true,  and  assumed  as  fiext,  (to  wit,  that  the  contract  was 
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originally  void,  firom  excessive  intoxication,)  that  contract  could 
be  rendered  valid  and  become  a  cause  of  action  by  the  mere 
force  of  presumed  ratification  firom  acts  in  a  sober  moment,  was 
not  the  point  raised  in  that  particular  case,  for  it  had  to  go  back 
on  the  question  of  fact  as  to  the  degree  of  drimkenness ;  and  the 
Court  was  the  better  satisfied  with  that  result  by  the  view  they 
had  of  the  other  question.  It  is  presumed  that  the  new  trial 
would  have  been  granted  in  that  case,  even  though  the  Court 
had  taken  the  rule  of  law  to  be,  that  a  contract,  void  for  drunken- 
ness, could  not  be  afterwards  confirmed,  inferentially,  by  acts  of 
ratification. 

Beside  all  that  has  been  said,  there  was  a  question  of  fi^udu- 
lent  representation  before  the  jury,  and  it  is  not  at  all  beyond 
their  province  to  have  found  enough  of  that  element,  in  so  much 
of  the  contract  as  was  embraced  by  the  note,  to  have  rebutted 
any  liability  to  pay  the  sum  specified  in  it. 

A  practical  difficulty  may  be  conceived  in  the  way  of  a  plain- 
tiff sueing  on  a  quantum  valebant,  (founded  upon  a  legal  impli- 
cation firom  the  deliberate  retention  or  use  of  the  goods,)  while 
he  holds  a  sealed  note.  Whether,  if  the  same  be  produced  and 
offered  to  be  cancelled  or  delivered,  he  might  proceed  in  the 
general  indebitatus  assumpsit ;  whether  a  party  would  ever  be 
likely  to  set  up  such  a  defence,  where  he  was  interested  to  affirm 
that  it  was  void,  for  any  cause,  and  when  it  was  tendered  to  him 
for  cancellation ;  or  whether  a  plaintiff  must  first  press  his  higher 
security  until  it  be  ascertained,  judicially,  to  be  no  security  at 
all — are  questions  which  we  are  under  no  obligation  now  to 
decide.  It  is  not  our  duty  to  smooth  the  road  of  one  who  takes 
a  security  void  for  drunkenness  or  for  firaud :  we  must  decide 
such  a  case  as  he  presents  from  time  to  time,  and  not  weaken  or 
withdraw  the  barrier  which  the  law  may  afford  to  a  defendant 
in  the  particular  instance,  by  reason  of  any  embarrassment  or 
delay  in  attaining  ultimate  justice,  if  any  be  owing,  by  a  party 
plaintiff  who  has  knowingly  fixed  the  circumstances  of  his  own 
condition. 
10 
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The  judgmeat  of  a  majorily  of  this  Court  is^  that  the  moti<Ht 
be  dismissed. 

O'Neall,  Etans,  Wabdlaw  and  Frost,  JJ.,  ciwcuned. 


Coleman  ^  Lipscomb  vs.  Marshall  Frazier. 

A  civil  action  will  lie,  in  the  CourtB  of  this  State,  against  a  post  master,  for  negU- 
^nce,  whereby  a  letter,  containing  money,  was  stolen  from  his  office. 

Where  the  proof  shews  that  the  loss  arose  from  the  negligence  of  the  post  master's 
assistant,  the  declaration  is  sufficient  if  it  charges  either  that  the  loss  was  sustained 
through  the  negligence,  carelessness  and  default  of  the  post  master,  his  servants, 
agents,  or  deputies ;  or,  that  it  occurred  from  the  defendant's  not  properly  superin- 
tending his  deiks  or  agents. 
'.  An  assistant  post  master  is  no  officer  of  the  government ;  he  is  the  mere  servant,  or 
agent  of  the  post  master,  and  for  his  negligence  the  post  master  is  liable  in  a  civil 
action,  just  as  if  it  were  his  own  negligence. 

Where  a  post  master  is  sued  for  the  negligence  of  his  assistant,  he,  the  assistant,  it 
an  incompetent  witness  for  the  defendant. 

The  defendant,  a  post  master,  was  sued  for  the  negligence  of  his  assistant,  in  per- 
mitting money  to  be  stolen  from  the  office.  Hdd^  that  the  admission,  that  he  had 
stolen  the  money  of  a  deceased  person,  made  in  the  presence  of  the  defendant, 
was  admissible  as  evidence  of  the  feet,  as  against  the  defendant. 

A  declasation  made  by  a  deceased  witness,  in  the  presence  of  a  party  who  heus  it, 
receives  it,  and  acts  upon  it  as  true,  is,  it  seems,  admissible  aa  evidence  against 
him. 

The  admission,  against  his  interest,  of  a  deceased  witness,  of  sn  act  subjecting  him 
to  infemy  and  heavy  penal  consequences,  is,  it  seems,  admissible,  aa  evidence  of 
t^  fiicl,  as  between  third  persons.      / 

Before  O'Neall,  J.,  at  Edgefield^  Fall  Term,  1860. 

This  was  an  action  on  the  case  to  recover  firom  the  defendant^ 
post  master  at  Edgefield  village,  a  sum  of  money  contained  in  a 
letter  mailed  by  the  plaintiffs,  on  the  12th  June,  1848,  at  New 
Market,  Abbeville,  and  addressed  to  Watson,  Johnson  &  Co., 
Charleston.  This  letter,  in  its  transit,  had  to  pass  through  the 
post  office  at  Edgefield,  and  in  the  usual  course  of  the  maU, 
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would  have  remained  in  that  office  from  Wednesday  till  Friday. 
While  it  was  theie  it  was  stolen  by  one  Charles  A.  Meigs,  and 
the  contents  applied  to  his  oDirn  nse.  For  this  loss  the  plaintiffs 
sued.  The  declaration  contained  two  counts :  the  1st  charged 
that  the  loss  was  sustained  ^  through  the  negligence,  careless- 
ness apd  default  of  the  post  master,  his  servants,  agents,  or  de- 
puties ;"  the  2d,  that  the  loss  occurred  from  the  defendant's  not 
properly  superintending  his  clerks,  or  agents. 

The  defendant,  it  appeared,  did  not  manage  the  office  entirely 
himself;  when  at  home  he  usually  attended  to  the  opening  of 
the  mails,  leaving  the  other  duties  to  his  assistant,  William 
Ward,  who  generally  had  charge  of  the  office ;  and  who,  it  was 
provedj  was  a  careful,  steady  young  man,  of  good  character  in 
every  respect.  Meigs  was  a  store  keeper  in  Edgefield  village  ; 
it  was  shewn  that  he  also  was  a  man  of  good  character ;  /tyidat 
^e  time  he  stole  the  money  was  dying  with  the  consumption. 
His  store  and  the  post  office  were  in  the  same  building,  but  in 
different  rooms.  There  was  a  door,  on  which  there  was  a  lock, 
opening  from  one  room  into  the  other.  The  post  office  was  sep- 
arated from  the  rest  of  the  room  in  which  it  stood,  by  being 
enclosed  with  slats.  In  this  there  was  a  door,  on  which  there 
was  a  lock ;  and  another  door,  which  was  usually  barred,  open- 
ed into  an  alley.  It  was  fully  proved  that  Meigs  had  access  to 
the  post  office,  and  that  he  received  and  delivered  letters.  There 
was  no  proof)  however,  that  the  defendant  knew  this,  though  it 
seemed  to  be  pietty  well  known  in  the  village.  The  declarations 
of  Meigs,  who  was  dead,  made  in  the  presence  of  the  defendcmt, 
that  he  had  stolen  the  money,  were  offered  by  the  plaintiffs,  and 
though  objected  to,  received  in  evidence. 

When  the  plaintiffs  closed,  the  defendant  moved  for  a  non-suit, 
on  the  grounds  taken  for  a  non-suit  in  the  Court  of  Appeals, — 
which  motion  his  Honor  overruled. 

In  the  defence,  it  was  proved  that  Meigs  said  he  had  a  key 
which  fitted  the  lock  on  the  outside  door,  and  he  thus  entered  at 
night  and  stole  the  money.  Ward  was  offered  as  a  witness  for 
the  defendant,  and  was  objected  to,  on  the  ground  that  the  de- 
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fendant,  if  liable,  would  be  made  liable  for  the  neglect  of  the 
witness,  who  would  be  answerable  to  him.  The  objection  was 
sustained  and  the  witness  excluded. 

His  Honor,  the  presiding  Judge,  charged  the  jury  that  the 
assistant  post  master  was  not  a  public  officer ;  he  was  the  post 
master's  assistant,  responsible  to  him ;  he  took  an  oath  to  dischai^ 
the  duties  properly :  if  he  gave  bond,  it  was  to  the  post  master, 
and  for  his  indemnity ;  that  for  his  negligence,  the  post  master 
was  liable ;  and  that  the  case  turned  upon  the  question,  whether 
Meigs  possessed  himself  of  the  letter  stolen,  by  the  access  to  the 
letters  in  the  post  office,  which  the  assistant  improperly  permit* 
ted.  If  so,  his  Honor  thought  the  defendant  liable.  If^  how- 
ever, he  obtained  it  by  entering  the  post  office  at  night  by  means 
of  a  false  key,  then  he  thought  the  defendant  was  not  liable. 

The  jury  foimd  for  the  plaintiffs. 

The  defendant  appealed,  and  now  moved  this  Court  for  a  non- 
suit, on  the  following  grounds : 

1.  Because  the  State  Courts  of  South  Carolina  have  no  juris- 
diction of  the  cause  of  action  set  forth  in  the  declaration  of  the 
plaintiffs. 

2.  Because  the  plaintiffs's  declaration  does  not  state  or  allege 
a  cause  of  action  in  proper  form  to  authorize  the  admission  of 
testimony,  to  sustain  a  verdict  against  the  defendant,  on  the 
ground  of  negligence  or  misconduct  of  the  assistant  post  master, 
Ward. 

And  failing  in  that  motion,  then  he  moved  for  a  new  trial,  on 
the  groimds : 

1.  Because  his  Honor  erred  in  deciding  that  Ward,  the  assist- 
ant post  master,  was  an  incompetent  witness  for  the  defendant 

2.  Because  his  Honor  erred  in  ruling  and  deciding,  upon  ob- 
jection being  made  by  defendant,  that  the  declarations  of  Charles 
A.  Mdgs  were  competent  evidence  for  the  plaintiffs  against  the 
defendant  in  this  action. 

\  3.  Because  his  Honor  erred  in  charging  the  jury  that  the  de- 
fendant was  responsible  for  the  negligence  or  misconduct  of  his 
assistant,  Ward,  in  the  same  manner  and  to  the  same  extent  as 
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Other  public  officers,  sheriffs  and  clerks  of  our  courts  for  instance, 
who  appoint  deputies. 

4.  Because  there  was  no  evidence  of  any  negligence  of  the 
defendant,  either  in  managing  the  post  office  himself,  or  in  super- 
intending his  assistant. 

Bauskett,  for  the  motion,  contended,  on  the  first  ground  for 
non-suit,  that  defendant  was  responsible  for  neglect  of  his  official 
duties,  only  in  the  Courts  of  the  Federal  Government,  whose 
officer  he  was,  and  to  which  Government  his  bond  for  the  faith- 
ful discharge  of  his  duties  was  given.  He  cited  2  Hill,  687 ; 
Rice,  400 ;  Act  of  Cong.  1825,  §  37 ;  7  Laws  U.  S.  49 ;  3  Stor. 
Com.  536.  On  the  2d  ground,  he  contended  that  the  assistant 
is  not  the  agent  of  the  post  master.  He  is  an  officer  of  the  gov- 
ernment, responsible  for  his  own  acts,  and  for  whom  the  post 
master  is  not  liable.  Cited  67th  Rule  of  Post  Office  Depart- 
ment ;  7  Cranch,  266 ;  3  Wils.  443 ;  5  Bur.  2709 ;  2  Cowp.  763 ; 
2  Bay,  554 ;  Story  on  Bail.  299,  302 ;  2  Kent,  610  ;  1  Johns.  R. 
396 ;  8  Watts,  453.  On  the  2d  ground  for  new  trial,  he  said 
that  the  declarations  of  Meigs  were  not  a  part  of  the  res  gestcB, 
and  upon  no  other  principle  could  they  be  received  in  evi- 
dence in  this  case.  The  silence  of  the  defendant  could  not 
be  construed  into  an  admission  by  him  that  what  Meigs  said 
was  true ;  for  he  did  not  and  could  not  know  whether  it  was 
true  or  false.    (1  Phil.  Ev.  236.) 

Grifin,  contra. 

Curia,  per  O^Neall,  J.  It  is  true,  that  the  Court  of  Errors, 
in  the  State  vs.  McBride,  (Rice,  400,)  held  that  the  Court  had  no 
jurisdiction  over  the  offence  of  stealing  a  letter  from  the  mail, 
and  reversed  the  case  of  the  State  vs.  Wells^  (2  Hill,  687) ;  but, 
in  so  holding,  it  was  not  intended  to  disclaim  jurisdiction  of 
cases  where  the  rights  of  parties,  civUiter,  were  concerned. 

The  plaintiffs  here  claim  for  an  injury  done  to  them  by  an 
officer  of  the  United  States,  in  the  discharge  of  his  duties,  or 
rather  in  failing  to  properly  discharge  them.  Is  there  any  thing  in 
the  Constitution  or  laws  of  the  United  States  which  forbids  our 
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Courts  from  txying  such  a  case  7  Certainly  not.  Indeed  die 
right  to  hear,  try  and  determine  such  a  matter  is  a  part  of  tbe 
common  law  jurisdiction  of  the  Courts  of  Law  of  South  Caro- 
lina, and  unless  in  the  Constitution  of  the  United  States  it  had 
been  surrendered,  it  still  remains. 

The  Court,  in  Bolan  vs.  WiUiamsan  ^  Chapman^  (2  Bay,  661,) 
better  reported  in  1  Brev.  181,  held  jurisdiction  of  such  a  case 
as  indisputable.  So  in  Franklin  vs.  Low  4*  Swartoui  (1  Johns. 
R.  396)  a  similar  jurisdiction  wa3  exercised.  It  cannot  be  no* 
cessary  to  pursue  this  further. 

The  next  question  is,  whether  the  declaration  is  sufficient 
The  first  count  charges  that  the  loss  was  sustained  '^  through 
the  negligence,  carelessness  and  default  of  the  post  master,  his 
servants,  agents  or  deputies ;"  the  second  count  charges  the  loss 
to  have  occurred  from  the  defendant  not  properly  superintending 
his  clerks  or  agents. 

I  think  either  coimt  sufficient.  The  first  charges  the  defend- 
ant generally  with  negligence  in  the  dischai^e  of  the  duties  of 
his  office ;  and  that  the  plaintifis's  loss  arose  therefrom.  This  is 
clearly  sufficient,  if  Ward,  his  assistant,  is  to  be  regarded  as  his 
mere  servant,  (1  Chitty's  Plead.  382.)  That  this  is  the  true  no- 
tion, is  apparent  when  it  is  remembered  that  the  defendant  was 
the  only  person  legally  known  as  post  master  at  Edgefield, 
The  51st  regulation  of  the  post  office  declares,  that  he  shall  not 
be  permitted  to  transfer  the  charge  of  his  office  and  the  per-  ^ 
formance  of  its  duties  to  another. 

The  63d  regulation  provides  ^'  that  the  duties  of  his  office 
must  be  performed  only  by  himself  personally,  or  by  a  sworn 
assistant,  or  assistants,  whom  he  may  employ  to  aid  him^  when 
necessary ;  for  the  care  and  attention  of  every  one  of  whom  be 
will  be  responsible  to  the  Department."  These  regulations  shew 
very  plainly  that  his  assistant  is  no  officer  of  the  Govemment| 
and  that  he  is  responsible  for  every  thing  as  done  by  himself. 

It  is  true,  however,  the  case  of  Dunlop  vs.  Munroej  (7  Cranch, 
242,  269)  does  sanction  the  doctrine,  that  to  charge  the  post  mas- 
ter for  the  neglect  of  his  assistants,  it  is  necessary  to  state  the 
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injury  according  to  the  facts,  and  that  the  post  master's  liability 
wiU  then  result  from  his  own  neglect  in  not  properly  superintend- 
ing  the  discharge  of  the  duties  of  his  office.  This  view  of  the 
law  is  met  by  the  3d  count,  and  the  defendant  has  therefore  no 
ground  to  complain. 

The  next  question  is,  was  the  defendant  liaUe  for  the  negli* 
gence  of  his  assistant.  Ward  1  That  he  was,  is,  I  think  clear 
<m  principle. 

The  63d  regulation,  above  cited,  shews  that  Ward  was  the 
mere  employee  of  the  defendant ;  he  is  in  no  sense  a  public  officer. 
There  is  no  plainer  doctrine  of  the  common  law,  than  that  the 
principal,  who  holds  out  an  agent  or  servant,  in  any  public  em- 
plo]rment,is  liable,  in  case,  for  his  negligence.  Drajftan  vb. 
Mature,  Parker  ^  Co.  vs.  Gordm,  (Dudley,  271-2-3^) 

The  same  result  is  attained  against  a  post  master,  by  Bolan 
vs.  WiUicmMon  ^  Chapman^  (1  Brev.  181,)  for  in  that  case  the 
Court  held  that  the  post  Master  was  liable  for  a  loss  occasioned 
by  negligence  in  his  office ;  that  his  assistant  was  not  liable  to 
the  party  sustaining  the  loss,  imless  he  is  an  officer  of  the  De- 
partment It  is  clear,  from  the  post  office  regulations,  that  he  is 
not  such  officer,  and  it  therefore  clearly  follows,  from  that  case, 
the  post  master  is  liable.  Judge  Brevard  gives  the  true  point  of 
that  decision,  to  wit,  the  verdict  against  the  post  master  and  his 
assistant  could  not  be  sustained,  as  both  were  not  liable.  The 
Court  did  not  do  what  it  might  have  done,  and  held  the  verdict 
to  have  been  good  against  the  post  master  alone,  and  permitted 
the  plaintiff  to  discontinue  as  to  his  assistant 

But  this  case,  when  properly  understood,  removes  all  difficulty ; 
the  post  master  is  sought  to  be  charged  f(»  negligence  in  his  as- 
sistant, whereby  the  plaintiffs's  money  was  stolen.  The  6l8t 
regulation  provides  ''  that  a  post  master  will  suffer  no  person 
whatever,  except  his  duly  sworn  assistants,  or  clerks  and  letter 
carriers,  who  may  also  have  been  sworn,  to  have  access  to  the 
letters,  newspapers,  and  packets  in  his  office,  or  whatever  consti- 
tutes a  part  of  the  mail,  or  to  the  mail  keys."  Meigs,  the  tmfor- 
tunate  guilty  man,  who  forfeited  all  the  good  results  of  a  previous 
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well  spent  life,  by  yielding  to  the  temptation  presented  to  him, 
in  his  d3ring  condition,  to  pioyide  for  his  family,  by  taking  that 
which  did  not  belong  to  him,  had  "  access  to  the  letters,  news- 
papers, and  packets"  in  the  post  office,  and  thereby  stole  the 
money  of  the  plaintiffs.  This  was  by  the  neglect  of  Ward ;  he 
ought  not  to  have  permitted  it ;  and  the  defendant  having  *'  in 
person  the  general  superintendance  of  his  office,"  as  required  by 
the  52d  regulation,  ought  to  have  corrected  this  very  matter,  and 
hence,  in  the  very  terms  of  the  2d  count,  he  is  liable.  It  follows, 
too,  that  the  negligence  of  his  assistant,  is  his  negligence,  and 
therefore  his  liability  arose  as  the  Judge  stated  it  to  the  jury. 

From  this  view  of  the  defendant's  liability,  which  arises  from 
Ward's  act,  it  follows,  that  he  was  an  incompetent  witness  for 
the  defendant.  For  he  is  liable  over  to  the  defendant  Pcarker 
^  Co.  vs.  Gordon  (Dud.  272.) 

The  only  remaining  question  is,  whether  Meigs's  admission, 
that  he  stole  the  letter  containing  the  money,  was  competent  I 
placed  its  admission  on  two  grounds :  1st,  that  the  defendant  was 
present,  heard  it,  and  received  it  as  true :  and,  2d,  that  it  was  the 
admission  of  an  act,  committed  by  the  party  making  it,  against 
his  interest,  and  subjecting  him  to  infamy  and  heavy  penal  con- 
sequences, and  who  was  dead  at  the  trial. 

In  either  or  both  of  these  points  of  view,  I  think  the  evidence 
was  admissible,  but  more  especially  when  both  are  combined. 

It  is  true  that  the  defendant  had  no  knowledge  of  the  act,  and 
cannot,  therefore,  from  his  presence  and  silence,  be  presumed  to 
have  admitted  it  to  be  true,  because  he  knew  it  to  be  so.  But 
this  is  not  necessary  to  make  it  evidence,  on  that  account  He 
was  one  of  those  seeking  lor  the  truth,  and  the  ascertainment  of 
which  was  very  important  to  him.  When,  therefore,  Meigs  made 
the  confession,  and  he  received  and  acted  on  it  as  true,  which  he 
did,  he  cannot  afterwards  be  allowed  to  say  it  is  no  evidence 
against  me.  It  is,  as  to  him,  prima  fcuAe  evidence  of  the  fact 
He  could  relieve  himself  of  its  effect  by  shewing  that,  in  faau^t, 
Meigs  was  not  the  guilty  man,  or  that  he  received  it  as  true,  by 
mistake.    But,  on  the  second  ground,  I  think  it  is  true  that  a 
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declaration,  made  by  the  party  who  does  the  act,  as  in  this  case 
stealing  the  letter  containing  the  money,  is  admissible.  It  is  very 
true  that  the  rule  that,  where  an  entiy  or  declaration,  made  by  a 
deceased  person,  is  against  the  interest  of  the  party  making  it,  it 
is  admissible  as  evidence,  was  qualified  by  CHlchrist  4*  King  vs. 
Martin  4*  West^  (Bail.  Eq.  492,)  and  was  restricted  to  cases 
where  there  was  no  interest  to  falsify  the  fact  that  it  was  made 
against  the  interest  of  the  person  making  it,  and  that  the  entry 
or  declaration  was  so  ancient  as  to  preclude  suspicion  that  it  was 
manufactured  for  the  occasion.  Under  it  alone,  therefore,  this 
declaration  would  not  be  admissible.  But  when  it  is  remem- 
bered that  this  is  not  of  a  matter  of  business,  like  those  spoken 
of  in  that  case,  but  was  a  criminal  act,  of  which  none  could  be 
so  cognizant  as  the  party,  I  think  a  reason  will  be  found  for  its 
admission,  arising  out  of  the  rule,  as  qualified  in  the  case  just 
alluded  to.  The  admission  of  such  testimony  arises  from  neces- 
sity, and  the  certainty  that  it  is  true,  from  the  want  of  motive  lo 
fetlsify.    Both  these  are  apparent  here. 

In  the  Lessee  of  Clymer  vs.  Littler^  (1  W.  B.  345,)  it  is  stated 
by  the  reporter,  as  a  principle  of  the  case,  that  a  confession,  by  a 
deceased  witness,  that  he  forged  the  will  of  '45,  may  be  admissi- 
ble. This  is  the  very  case  before  us.  Yet  it  seems  that  the  evi- 
dence Was  received,  without  objection,  on  the  circuit :  the  objec- 
tion was  taken  on  the  motion  for  new  trial.  Lord  Mansfield 
said,  ''As  to  the  fact,  the  admissibility  or  competence  must  re- 
sult from  the  particular  circumstances  of  the  case."  He  states 
those  circumstances  which  shew  that  the  deceased  had  no  inter- 
est to  state  an  untruth,  and  therefore  he  says,  ''I  think  it  admis- 
sible." So  here  we  have  every  guaranty  of  its  truthfulness — ^the 
grave  consequences  of  infamy,  and,  at  the  least,  ten  years'  im- 
prisonment, would  certainly  insme  the  truth  of  the  speaker.  To 
this  let  it  be  added  that  the  defendant  was  present,  and  received 
it  as  true,  and  do  we  not  stand  on  at  least  as  certain  grounds  as 
Lord  Mansfield  assmned  to  be  sufficient  on  that  occasion? 

The  motions  for  a  nonsuit  or  new  trial  are  dismissed. 

Frost,  Withers  and  Whitner,  JJ.,  concmrred. 
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EvASB,  J.    I  €oacur  oa  all  the  grounds  except  the 
bility  of  Meigs's  confessioiu^— of  this  I  have  some  doubts. 

Wabjdlaw,  J.  I  assent  to  all  exo^t  the  instructions  which 
held  the  post  master  liable  for  the  negligence  of  his  assistant, 
without  inquiry  into  any  negligence  of  the  post  master  in  his 
duty  of  supmntending. 

Motions  dismissed. 


Doctor  Edward  Sfill  vs.  The  So.  Co.  R.  R,  Company. 

In  dealing  with  slaves  as  passeogers,  a  high  degree  of  caodoii,  diligent  and  cixeiutt* 
spect  demeanor,  are  demanded  of  rail  road  eompanies  \  but  to  make  such  a  compa- 
ny liable,  to  the  owner,  for  the  escape  and  loss  of  a  slave,  carried  as  a  passenger 
on  their  cars,  without  the  knowledge  or  consent  of  the  owner,  something  more 
than  a  blameless  and  unwitting  transpoitatiou  mual  be  showUi — ^where  no  inten- 
tional wrong  is  charged,  negligence  must  be  shown. 

Where  a  slave  of  the  plaintiff,  in  company  with  a  white  man  who  assumed  to  be  in 
charge  of  him,  was  transported  as  a  passenger  on  the  defendants's  cars,  whereby 
he  vras  enabled  to  effect  his  escape  and  became  lost  to  the  plaintiff,  and  in  the 
action  against  the  rail  road  company,  Ihe  jury,  by  their  verdict  for  the  defendantii 
negatived  the  chaige  of  negligence,  the  Court  refused  to  disturb  the  verdict,  all  im* 
putation  of  intentional  wrong  being  disavowed. 

Before  Wardlaw,  J.  ai  Richland^  Spring  Term,  1850. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
'^  Case  against  the  defendants  for  wrongfully  transporting  Alick, 
a  runaway  slave  of  the  plaintiff  without  the  permission  of  the 
plaintiS^  whereby  the  said  slave  was  enabled  to  effect  his  escape, 
and  became  wholly  lost  to  the  plaintiff:  a  count  in  trover 
added. 

^  Alick  was  a  likely  mulatto  slave  of  the  plaintiff,  twenty-five 
or  thirty  years  old,  skilled  in  the  business  of  attending  a  drug 
store,  who  had  been  hired  for  the  year  1847,  to  Toland  &,  Cur- 
tis, druggists  in  Columbia,  and  was  well  known  in  Columbia  to 
belong  to  the  plaintiff.    He  was  in  place  Saturday  evening,  24tb 
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July^  1847 — ^next  day,  without  penmssion  from  his  owner  or 
employers,  he  went  on  the  rail  road  of  defendants  from  Colnm* 
bia  to  Charleston,  thence  in  the  steamboat  Yanderbilt,  to  Wil- 
mington, and  thence  to  New  York,  whence  he  has  not  been 
regained,  though  the  plaintiff  has  used  all  proper  exertions. 

"  Augustus  Eaton  was  bom  at  the  North — received  a  respect- 
able  education  and  was  intelligent  He  came  twelve  or  four- 
teen  years  ago  to  Columbia — ^was  bar-keeper  at  Thomas's  hotel, 
then  at  various  places  bar-keeper  and  derk,  became  dissolute, 
and  Uved  with  a  vile  woman,  kept  company  with  negroes,  and 
was  notoriously  without  employment  or  the  means  of  subsis- 
tence, although  for  several  months,  the  last  of  his  stay  here,  ho 
was  sober. 

<'  CarringUm  was  the  clerk  of  the  rail  road  company  that  kepi 
the  office  for  sale  of  tickets  to  passengers.  He  knew  Alick  and 
Eaton  both  well,  and  would  not  have  sold  a  ticket  to  Alick 
without  a  pass,  or  a  ticket  for  Alick  or  any  other  slave  to  Eaton, 
without  requiring  Eaton  to  produce  some  authority.  Southall 
was  a  laborer  in  the  service  of  the  company,  whose  business  it 
was  to  check  the  baggage  of  passengers — ^he  had  seen  ElatOQ 
about  the  streets  shabby  and  destitute,  but  did  not  know  much 
of  him.  Dr.  Davis  was,  from  the  beginning  of  July,  1847,  or 
thereabouts,  conductor  of  the  train  between  Columbia  and 
Charleston — ^was,  in  his  business,  faithful  and  discreet,  but  hav- 
ing resided  in  Charleston,  he  was  very  little  acquainted  about 
Columbia,  and  arriving  late  and  departing  early,  had  small  op- 
portimity  for  forming  acquaintances  there.  He  died  since  last 
term,  when  he  was  in  attendance  as  a  witness  in  this  case.  Mr, 
Bollin,  general  agent,  had  superintendence  of  all  the  affairs  of 
the  company  at  Colmnbia. 

^  Sunday  morning,  July  25, 1847,  Eaton  was  well  dressed, 
and  bought  from  Carrington,  at  the  ticket  office,  two  tickets,  one 
for  himseli^  and  one  for  a  white  girl  of  bad  character  that  was 
with  him,*  whom,  on  the  way,  he  falsely  represented  to  be  his 
daughter.  Alick,  or  another  mulatto  slave  not  belonging  to  the 
plaintiff,  that  escaped  with  him,  one  or  the  other,  was  seen  by 
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Carrington  to  enter  the  car ;  but  no  enquiry  on  the  subject  was 
made  by  Carrington,  Davis  or  BoUin.  The  rule  had  formerly 
been,  that  passengers  were  required  to  buy  tickets  before  the  de- 
parture of  the  train ;  but  on  account  of  the  great  rush  frequently 
made  at  the  last  moment,  the  rule  had  been  relaxed,  and  pas- 
sengers at  that  time  were  permitted  to  enter  without  tickets,  and 
pay  their  fare  to  the  conductor  on  the  way.  Slaves,  with  passes, 
were  often  allowed  to  pay  for  themselves,  and  many  slaves  were 
transported  that  were  paid  for  by  their  owners  or  other  persons 
having  charge  of  them. 

"  The  death  of  Davis  prevented  exact  testimony  as  to  what 
occurred  concerning  Alick's  passage  money,  but  it  was  admitted 
that,  on  the  rail  road,  Eaton  assumed  to  be  in  charge  of  Alick, 
and  that  in  the  manifest  of  the  steamer  Yanderbilt,  Eaton 
caused  it  to  be  represented  that  he  was  agent  of  the  plaintiff. 

"I  held  that,  on  the  count  in  trover,  there  could  be  no  recovery 
without  some  proof  of  conversion,  and  that,  on  the  other  counts, 
there  could  not  be  recovery  without  proof  of  something  justly 
blameable  done  by  the  defendants.  The  plaintiff's  counsel  in- 
sisted that  the  carrying  of  the  slave,  without  the  pennission  of 
the  owner,  was,  itself  an  unlawful  interference  with  the  rights 
of  the  owner,  which,  without  consideration  of  intention  or  of 
the  circumstances  that  attended  the  interference,  made  the  de- 
fendants answerable  for  the  consequences  that  ensued ;  that  if 
one  of  the  wealthiest  and  most  reputable  men  in  the  community 
had  taken  the  slave  into  the  cars,  claimed  to  be  his  owner  and 
paid  for  him,  and  thus  the  slave  had  escaped,  the  defendants,  by 
carrying  in  fact  without  the  permission  of  the  owner,  and  thus 
unwittingly  doing  him  harm,  would  have  been  liable  to  make 
good  the  loss  they  had  occasioned,  and  must  have  looked  for  in- 
demnity to  the  person  who  imposed  upon  them.  I  overruled 
this  doctrine,  and  held  that  the  interference  which  would  create 
hability  must  be  wilful,  officious,  careless,  or  otherwise  blamea- 
ble, done  with  a  knowledge  or  with  just  grounds  for  suspicion 
that  it  was  contrary  to  the  will  of  the  owner.  Information 
which  an  agent  of  the  company  possessed,  I  thought,  would  n^t 
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charge  the  company  with  knowledge,  unless  the  agent  was  in  a 
situation  which  enabled  him  to  use  his  information  in  the  trans- 
action as  it  was  conducted  or  should  have  been  conducted.  The 
lax  rules  which  prevailed  as  to  the  sale  of  tickets,  and  the  trans- 
portation of  slaves ;  the  inattention  which  overlooked  the  singu- 
lar fact  that  Eaton,  professing  to  have  charge  of  Alick,  had 
tickets  for  himself  and  his  girl,  but  none  for  Alick — ^the  entrust- 
ing of  the  train  and  the  sale  of  tickets  on  the  way,  to  a  con- 
ductor, who  was  a  stranger  to  Columbia ;  the  indifference  mani- 
fested by  the  neglect  of  all  inquiry  at  Columbia,  or  of  pass^igers 
on  the  way,  and  the  other  circumstances  which  had  been  urged 
in  argument  to  show  culpable  neghgence  in  the  defendants,  were 
brought  to  the  view  of  the  jury;  and  they  were  directed  to  in- 
quire whether  such  negligence  had  been  shown.  If  the  evi- 
dence of  negligence  was  not  discovered,  they  were  directed  to 
find  for  the  defendants ;  if  it  was  discovered,  to  find  for  the 
plaintiff;  and,  in  the  latter  case,  (as  all  imputation  of  inten- 
tional wrong  was  expressly  disavowed,)  they  were  directed  not 
to  exceed  the  real  value  of  the  slave,  such  as  would  have  been 
found  if  without  intentional  wrong,  but  imder  circumstances 
that  created  liability,  he  had  been  killed  at  the  time  he  effected 
his  escape. 

^'  The  jury  found  for  the  defendants.'^ 

The  plaintiff  appealed,  and  moved  this  Court  for  a  new  trial^ 
upon  the  following  grounds,  to  wit : 

1st  Because  the  evidence  having  been  full,  clear  and  uncon- 
tradicted— 

1.  That  it  was  notorious  in  Columbia,  that  the  slave  Alick, 
belonged  to  the  plaintiff. 

2.  That  it  was  equally  notorious,  that  Eaton  was  a  vagabond, 
and  no  better  than  a  vagrant 

3.  That  the  said  slave  was  taken  from  Columbia  to  Charles* 
ton  by  Ae  defendants  on  their  rail  road  cars,  writhout  the 
knowledge  or  permission  of  the  plaintiff,  or  of  any  agent  of  the 
plaintiff. 

4.  That  two,  at  least,  of  defendants's  agents  at  the  Co- 
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kimbia  depot  knew  the  worthlessness  of  Eaton,  and  that  Ae 
riaTe  belonged  to  the  phtintiff. 

■ 

6*  That  no  ticket  was  procured  at  the  ticket  office  for  the 
slave,  although  Eaton  got  one  for  himsel]^  and  one  for  the  white 
girl  with  him. 

6i  That  defendants's  agent,  Mr.  Garrington,  whose  busi-' 
ness  was  to  sell  tickets,  would  not  have  sold  one  for  the  slave, 
either  to  him  or  to  Eaton. 

7.  That  although  Davis,  the  conductor,  was  a  stranger,  yet 
he  made  no  inquiry  whatever  of  Mr.  Garrington  or  other 
agent  of  the  defendants  respecting  the  slave. 

8.  That  other  circumstances  of  suspicion  and  negligence  also 
existed.  The  verdict  of  tfie  jury,  finding  for  the  defendants,  is 
contrary  to  the  decided  weight  of  evidence,  showing  clearly  that, 
imder  all  the  facts  and  circumstances,  the  defendants  and  agents 
were  guilty  of  negligence,  as  well  as  to  the  law  applicable  to 
Aecase. 

3d.  Bocause,  it  is  respectfully  submitted,  that  his  Honor,  titer 
presiding  judge,  erred  in  laying  down  die  following  points  of 
law,  and  giving  the  following  instructions  to  the  jury,  to  wit : 

1.  That,  if  there  be  no  negligence  on  the  part  of  defendants, 
they  cannot  be  held  liable. 

2.  That  an  interference  with  the  slave  by  the  defendants, 
without  a  Imowledge  that  the  owner  did  not  consent,  would  not 
render  defendants  liable. 

3.  That  all  the  cases  cited  for  the  plaintiff  involved  knowl- 
edge on  the  part  of  defendants  that  there  was  no  consent  of 
own^. 

4.  That  the  ownership  of  the  slave,  or  the  charge  assumed 
over  him,  is  not  a  matter  that  the  rail  road  company  would  have 
a  right  to  inquire  into,  unless  there  be  circumstancfs  to  excite 
suspicion. 

6.  That  plaintiff  cannot  recover,  unless  there  were  curcum- 
stances  which  ought  to  have  excited  suspicion. 

6.  That  the  fact  that  some  officer  of  the  company  knew 
"Raton  and  the  slave,  and  would  not  have  trusted  Eaton,  is  not 
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enough,  unless  it  was  some  agent  whose  business  it  was  to 
attend  to  the  mattei^  although  Mr*  Garrington  was  that  rery 
agent 

f^^gg  4*  ^^ffi  ^'  ^^^  motion. 
W.  P.  DeSaussurCj  contra. 

Curia,  per  Withbrs,  J. — ^To  the  professional  catrier  of  pas* 
sengers,  the  stringency  of  &e  common  law  rule  of  responsibility^ 
in  its  full  extentj  as  it  concems  the  common  carrier  of  goods  by 
land  or  water,  has  not  been  held  applicable  by  the  Courts  ci 
England  or  America.  Few  cases,  howeTer,  have  been  decided 
upon  the  precise  point  presented  here,  that  is  to  say,  whether  a 
carrier,  such  as  the  defendant,  is  liable  to  the  owner  for  receiving 
and  transporting  his  slave,  (who,  though  property,  is  also  a 
being  of  intelligence  and  will,  capaUe  of  conceiving  and  exe- 
cuting a  device,)  without  a  written  authority  from  his  mastery 
notwithstanding  he  assumed  to  be  under  the  dominion  of  a 
white  man  present,  and  the  white  man  asserted  dominion  over 
him*  Indeed,  it  cannot  be  said  that  any  case  has  been  found  in 
the  law  books  of  the  slaveholding  States^  (and  of  course  none, 
need  be  sought  elsewhere,)  that  can  be  regarded  as  an  admoni- 
tion, or  a  guide  to  us  upon  this  point 

In  Kentucky,  {Johnson  ^  Co.  vs.  BryaUj  1  B.  Munio,  292,)  a 
stage  proprietor  was  made  liable  for  the  act  of  his  agents^  in 
receiving  and  transporting  a  dave  firom  Paris  to  Maysvill^ 
whereby  he  escaped  to  Ohio,  and  was  lost  to  his  owner.  But 
that  action  was  brought  under  a  Statute  of  Kentucky,  which 
provided  as  follows,  to  wit : — "  that  it  shall  be  unlawful  for  the^ 
owners  and  proprietors  of  any  mail  stage  or  other  coach,  or  rail 
road  car,  to  sixSet  or  permit  any  slave  or  slaves  to  go  as  passen^ 
gets  therein,  without  a  written  request  of  their  owners,  or  in 
company  of  their  owners" — then  fixing  a  specific  penalty,  be*' 
sides  declaring  a  liabitity  for  the  full  value  of  such  slave  escaped, 
as  well  as  costs  and  damages  incurred  in  attempting  the  recove- 
ry of  a  slave.  In  that  case,  too,  there  was  no  white  perscm  en- 
''a^ed  in  deluding  the  agents  of  the  defimdants  by  a  claim  of 
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ownership  or  dominion  over  ihe  slave — ^nor  did  he  present  any 
guise  of  his  true  purpose  in  any  form.  The  Kentucky  Judge, 
who  delivered  the  opinion,  expressed  his  impression  that,  at  com- 
mon law.  the  defendant  would  have  been  regarded  as  liable,  in 
which  impression  we  should  be  ready  to  agree  with  him ;  but 
the  case  was  rested  upon  the  statutory  provision. 

A  like  case  was  adjudged  in  Missouri,  (4  Missouri  Rep.  650,) 
but  that  also  stood  upon  a  provision  by  statute  of  similar  import 

In  North  Carolina,  {Robards  vs.  McLean,  8  Iredell,  622,)  a 
question  went  up  on  appeal,  upon  a  point  in  the  law  of  evidence ; 
but  the  defendant  escaped,  upon  a  case  to  this  effect :  his  driver 
(of  a  mail  coach)  overtook  the  plaintiff's  slave,  on  the  road  from 
Granville  to  McDowall  county.  He  transported  him  to  Greens- 
boro', whence  he  made  his  escape,  and  was  wholly  lost  to  his 
owner.  It  appeared  from  parol  evidence,  held  to  have  been  ad- 
missible, that  the  negro  was  going  homeward  to  his  master,  and 
by  his  direction  and  arrangements,  with  a  written  note  address- 
ed to  a  witness  examined,  wherein  that  witness  was  requested, 
if  the  negro's  mule  shoidd  give  out,  to  let  him  have  a  horse 
and  ten  dollars,  and  to  give  him  any  other  assistance  he  might 
require.  But  no  authority  whatever  was  given  by  the  witness 
to  the  stage-driver  to  do  any  thing  in  relation  to  the  negro.  As 
already  stated,  the  plaintiff  lost  the  verdict — ^but  the  point  urged 
in  our  case,  was  not  presented  on  appeal.  If  urged  below,  it 
was  urged  in  vain,  and  not  carried  up  to  the  appellate  juris- 
diction. 

We  get  Uttle  light,  therefore,  by  any  research  permitted  by  our 
opportunity  from  any  adjudicated  case ;  and  are,  consequently, 
remitted  to  such  as  we  can  borrow  from  our  own  reasoning  npaa 
general  principles ;  for  our  own  cases  teach  no  more,  than  that, 
in  the  process  of  carrying  a  slave,  on  land  or  water,  the  severity 
of  the*  rule  as  to  the  transportation  of  inert  matter,  by  a  common 
carrier  of  goods,  shall  be  so  far  relaxed  as  to  conform  to  the  ma- 
terial consideration  that  the  slave  has  an  uncontrollable  agency 
in  counteracting  the  highest  diligence  of  the  bailee,  and  may 
rush  into  injury  and  destruction  in  spite  of  all  caution :  {Clark 
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ads.  McDonaldy  4  McC.  223,)  that  a  bailee  shall  be  held  ac- 
countable,  absolutely,  if  he  disregard  the  true  import  or  express 
restrictions  of  the  bailment,  {Duncan  vs.  R.  R.  Company^  2 
Rich.  613 ;)  that  the  officious  interference  with  or  use  of  the 
property  of  another,  will  render  the  party  guilty  thereof  liable: — 
( Wright  vs.  Oray^  2  Bay,  464.)  This  case  cannot  be  made  to 
rest  on  any  of  those  cited ;  nor  upon  the  principle  annoimced  as 
that  on  which  the  case  of  Harrison  vs.  Berkdy^  (1  Strob.  626,) 
rested,  which  was,  that  Berkely  had  done  an  act  from  which 
damage  ensued,  which  act  was  prohibited  by  law  to  be  done  at 
all.  In  fact,  the  leading  question  in  that  case  appears  to  have 
been,  whether  the  damage  complained  of  was  sufficiently  proxi- 
mate or  too  remote. 

The  doctrine  candidly  announced  by  the  defendants'?  counsel 
is,  that  a  want  of  authority  from  the  master,  and  a  prohibition 
of  the  act  by  him,  are  equivalent  propositions.  This  position 
would  discard  all  question  about  negligence,  and  amounts  to  an 
affirmation  that  a  rail  road  company,  engaged  in  its  lawful  and 
compulsory  duties,  are  guarantors  against  every  possible  fraud, 
that  may  be  executed  by  any  one,  against  the  rights  of  property 
of  a  slave-owner ;  that  the  company  shall  stand  towards  him  as 
a  Bank,  being  the  depositary  of  his  money — ^responsible  against 
the  most  astute  forgery  of  his  name. 

If  we  were  to  hold  such  a  rule  of  law,  there  would  be  pre- 
sented an  incongruity  involving  a  distinction  without  a  differ- 
ence in  principle.  For  example,  the  carr3ring  a  slave  is  the  car- 
rying a  passenger,  though  he  is  also  property :  Boyce  vs.  Ander- 
son^ 2  Peters's  (U  S.)  R.  160 :  a  less  degree  of  responsibility  is 
exacted  than  in  the  case  of  a  bale  of  goods,  in  regard  to  the 
course  of  the  journey ;  a  less  degree  as  to  all  passengers ;  why 
shoidd  we  hold  a  more  rigid  rule  in  regard  to  the  act  of  receiv- 
ing the  negro  on  a  car,  than  that  which  fixes  the  care  and  dili- 
gence exacted  in  the  process  of  his  actual  transportation  ?  If 
the  rule  ui^d  upon  us  were  adopted,  it  would  seem  to  make  the 
tmnsportation  of  slaves  by  the  rail  road  quite  an  impracticable 
business.  We  should  exact  an  investigation  of  title  to  such  property 
11 
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upon  a  peril  to  the  company,  which  would  compel  them  either 
to  decline  a  business  that  the  law  commands  them  to  perfomi, 
as  public  carriers  of  passengers,  or  else  to  encounter  losses  that 
might  be  oppressive,  if  not  ruinous.  If  the  plaintiff  had  been 
travelling  with  the  servant,  who  has  escaped,  in  Georgia,  where 
he  may  have  been  unknown,  and  he  had  been  challenged  as 
the  owner  by  the  conductor  of  a  train  of  cars,  it  is  most  probable 
he  could  have  produced  no  other  evidence  of  ownership  than 
was  presented  by  Eaton  in  this  case  to  Dr.  Davis — ^that  is,  the 
claim  of  dominion  asserted  by  him  and  corroborated  by  the 
slave.  If  the  conductor,  in  such  case,  should  be  supposed  to 
decide  against  the  plaintiff's  claim,  and  reject  his  slave  as  a  pas- 
senger, whereupon  the  slave  was  lost  to  the  plaintiff  his  case 
for  damages  would  certainly  not  be  weaker  than  the  piesent 

Although  such  a  course  of  reasoning,  ab  inconvenienii^  is  not 
a  conclusive  test  of  legal  principles,  yet,  upon  remembering  that 
the  whole  doctrine  of  the  law  of  carriers  has  been,  in  great 
degree,  planted  upon  such  a  basis,  it  furnishes  a  medium,  not 
inappropriate,  through  which  we  may  look  at  the  question  before 
us.  It  woidd  be  easy  to  pile  up  suggestions  drawn  from  such  a 
source. 

It  must,  therefore,  be  a  question  of  negligence.  We  are  pre- 
pared to  aflirm  that  we  consider  it  a  legal  duty  to  demand  of 
rail  road  companies  a  high  degree  of  caution,  diligent  and  cir- 
cumspect demeanor,  in  dealing  with  slaves  as  passengers ;  that 
this  duty  is  enforced  by  the  facility  of  escape  which  their  mode 
of  conve3rance  would  offer  to  absconding  slaves  by  the  rapidity 
of  a  daily  journey  between  distant  points,  especially  if  a  sleep- 
less vigilance  should  give  way  to  any  degree  of  carelessness ; 
and  that  if  the  plaintiff,  in  this  case,  had  obtained  the  verdict, 
we  aie  not  prepared  to  say  it  would  have  been  disturbed.  And 
it  may  be  added  that,  but  for  the  fact  already  adverted  to,  that  a 
white  man  claimed  dominion  over  the  negro,  and  the  latter 
responded  to  the  claim,  which  there  is  no  reason  to  affinn  the 
conductor  in  chai^  had  the  personal  knowledge  of  the  white 
man,  (though  others  had)  that  should  have  led  him  to  question 


APPEALS  AT  LAW.  163 


Columbia,  KoTember,  1860. 


and  suspect,  vre  should  probably  hare  been  dissatisfied  with  the 
verdict,  if,  indeed,  it  would,  in  such  case,  have  been  rendered. 

The  jury  were  led  to  the  inquiry,  whether  there  had  been,  on 
the  part  of  defendant,  an  interference  with  plaintiff's  slave — 
''Wilful,  officious,  careless,  or  otherwise  blameable,  done  with  a 
knowledge,  or  with  just  grounds  for  suspicion,  that  it  was  con- 
trary to  the  will  of  the  owner."  All  the  circumstances,  develop- 
ed by  the  evidence,  in  behalf  of  the  plaintiff's  view,  were  array- 
ed before  the  jury,  with  illustrations,  which  we  do  not  deem 
justly  exceptionable,  designed  to  elucidate  the  proposition  above 
stated.  The  tribunal  to  settle  such  a  question  has  reached  a 
result  unfavorable  to  the  plaintiff;  and  while  we  lament  that  his 
rights  have  been  so  successfully  invaded  by  so  bad  a  man  as 
Eaton  and  so  irresponsible,  still  we  do  not  feel  warranted  to  visit 
the  misfortune  upon  a  party  who,  in  the  opinion  of  a  jury,  has 
been  no  more  than  a  blameless,  unwitting  instrument  towards 
the  perpetration  of  a  detestable  crime. 

The  motion  must,  therefore,  be  refused. 

O'Neall,  Evans,  Waedlaw  and  Frost,  JJ.  concurred. 
Motion  refused. 


S.  P.  Sutton  vs.  S.  K.  Pettua. 

From  an  order  grantm^;  a  party  leave  to  file  a  suggeation  impeaching  a  judgment, 
oonftaaed  before  the  Clerk,  on  the  ground  of  fraud,  the  opposite  party  may,  it 
aeems,  either  appeal  at  once,  or  wait  until  the  iasue  is  tried  and  a  yerdia  finind 
against  him,  and  then  appeal. 

A  subsequent  purchaser,  for  valuable  consideration,  from  a  defendant  in  a  judgment 
confessed  before  the  Clerk,  may  file  a  suggestion  and  have  the  judgment  set  aside 
on  the  ground  of  fraud. 

A  oonveyance  of  property,  real  and  personal,  for  the  life  of  the  grantor,  on  conditiQii, 
expressed  in  the  deed,  that  the  grantee  would  take  immediate  possession  of  the 
property,— would  allow  the  giantor  to  remain  on  the  plantation  and  in  possession 
of  the  mansion  house, — ^would  live  in  the  house  with  her,  unless  it  should  be  oth- 
erwise agreed,  and  take  care  of  her,  she  being  old  and  infixm,  in  sidmem  and  in 
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health, — would  provide  for  her  from  time  to  tmie  as  her.  wants  might  le^iivB,  do- 
eent  and  comfortable  clothing,  and  wxpply  her  at  all  times  with  an  abundance  of 
wholesome  food,— pay  her,  yearly,  ten  dollm  in  cash,  and,  at  her  death,  bury  her 
decently,  kdd,  on  proof  that  the  grantee  was  in  possession  of  the  property  in  puna- 
anoe  of  the  deed,  and  had  discharged  the  duties  prescribed  in  it  lor  him,  to  entitle 
the  grantee  to  have  a  judgment,  previously  confessed  by  the  grantor  before  tbt 
Clerk,  set  aside  on. the  ground  of  fraud. 

Bef&re  Withers,  L  at  Tark^  FbU  Term^  1850. 

This  was  a  suggestion,,  filed  by  leave  of  the  Judge  presiding 
at  Tork^  Spring  Teim,  1849,  to  try  whether  a  judgment  confess- 
ed before  the  Clerk,  by  Mary  Pettus,  to  the  defendant  in  the  issue, 
8.  E.  Pettus^  was  fraudulent.  The  plaintiff  in  the  suggestion, 
S«  P.  Suttoi%  claimed  to  be  a  creditor  of  Mary  Pettus,  and  a  sub- 
sequent, purchaser  from  her  for  valuable  consideration.  The 
jury  found  for  the  plaintiff  in  the  issue  \  and  the  defendant  ap- 
pealed, ani  now  moved  this  Court  for  a  new  trial,  on  the 
grounds,  inter  alia  ;  That  the  plaintiff  SuUon,  was  not  a  per- 
son aggrieved,  within  the  meaning  of  the  Act  of  1821,  and, 
therefore,  the  Judge,  at  Spring  Term,  1849,  erred  in  giving  him 
leave  to  file  the  suggestion ;  that  Sutton  was  neither  a  creditor 
nor  a  subsequent  purchaser,  for  valuable  consideration,  from 
Mary  Pettus ;  and,  even  if  he  was  a  subsequent  purchaser,  that, 
as  such,  he  had  no.  right  to  question  the  validity  of  the  judg- 
ment confessed  by  her. 

O.   W.   Williams,  for  the  motion. 
Witherspaon,  c<mtra. 

Curiay  per  Withers,  J.  The  questions  in  this  case  have, 
in  some  degree,  grown  out  of  the  Act  of  1821,  (6  Stat.  161 ;) 
which  introduced  an  anomalous  mode  of  obtaining  a  hen 
by  judgment.  That  Act  recited  an  existing  evil  to  be,  that 
honest  and  just  creditors  were  defrauded  by  means  of  confes- 
sicm  of  judgmmts  upon  feigned  evidence  of  debt  ^  and  a 
further  evil  was  declared,  to  wit — that  honest  debtors  were 
deterred  from  affording  that  lien  by  reason  of  the  expenses 
att^ndai^t  on  the  ordinary  mode  of  confessing  judgment.*^- 
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A  coofession  was,  therefore,  authorised  before  the  Clerk  of  the 
.  Court,  at  small  cosl^  after  a  particfular  manner  prescribed,  pro- 
ducing an  effectual  lien  on  property  as  a  judgment,  and  the 
•firuits  of  an  execution  with  all  the  attributes  of  that  process. 
.Actual  publicity  of  such  confessions  was  deemed  so  necessary, 
that  the  Judges  axe  required  to  cause  them  to  be  read  on  the  first 
day  of  the  term  next  succeeding  the  date  of  their  entry  in  a 
book,  "  for  the  greater  publicity  thereof,"  (as  the  Act  says) ;  and 
■this  language  immediately  follows,  to  wit — "and  it  shall  be  law- 
ful for  any  person,  who  may  be  aggrieved  by  the  said  confession 
of  judgme^it,  to  file  a  suggestion  in  the  said  Court,  at  any  time, 
setting  forth  that  such  confession  is  fiiiudulent  and  not  founded 
on  bona  fide  considenUion ;  and  an  issue  shall  be  made  up  on 
ithe  said  suggestion ;  and  the  same  shall  be  tried  by  a  jury ;  and 
should  the  jury,  by  their  verdict,  find  the  said  confession  to  be 
.firaudulent,  the  Judge  shall  order  the  said  confession  to  be  set 

Under  this  statute,  S.  K.  Pettus  caused  a  confession  of  judg- 
ment to  be  made  to  him,  before  the  Cleik  of  York  district,  by 
Jiis  mother,  Mary  Pettus,  on  the  13th  October,  1830,  upon  a  note 
for  $84410,  dated  12th  October,  1830,  at  one  day.  Peter 
Oampbell,  the  son-in-law  of  Mary  Pettus,  attended  before  the 
Clerk  on  the  occasion,  in  behalf  of  S.  K.  Pettus,  and  made  the 
necessary  affidavit  on  the  part  of  Pettus,  the  payee  of  the  note. 

Recently,  S.  E.  Pettus  has  caused  sdi  fa.  to  issue,  for  the  pur- 
pose of  reviving  the  judgment,  which  has  been  dormant  hither- 
to. At  Spring  Term,  1849,  S.  P.  Sutton  presented  himself  be- 
fore the  Circuit  Judge,  in  opposition  to  the  motion  for  revival  of 
the  said  judgment  Representing  himself  to  be  a  creditor  of 
Mary  Pettus,  for  services  rendered  and  supplies  furnished,  and, 
also,  a  purchaser  of  her  whole  estate,  real  and  personal,  for 
valuable  consideration,  he  claimed  to  be  a  party  aggrieved, 
under  the  Act  of  1821,  and  succeeded  in  obtaining  an  order  to 
he  permitted,  as  actor,  to  impeach,  on  suggestion,  before  a  jury, 
die  judgment  aforesaid,  as  fraudulent  and  not  founded  on  h(ma 
fide  comnderation.    Notice  of  appeal  fiK>m  that  order  was  given. 
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but  not  prosecuted,  by  S.  K.  Pettus ;  such  appeal  is  now  before 
us.  At  the  last  tenn  of  the  Common  Pleas  for  York,  the  issue, 
as  directed,  was  tried,  and  the  jury  found  for  the  plaintij^  (that 
is,  for  S.  P.  Sutton).  In  the  suggestion  filed  for  Sutton,  he  reci- 
ted the  existence  and  description  of  the  judgment  he  impeached, 
the  order  of  the  Circuit  Judge,  permitting  the  proceeding,  and 
suggested  that,  ^^  the  said  judgment  is  fraudulent  and  not  found- 
ed on  bona  fde  consideration."  Issue  was  joined  on  this  alle- 
gation for  S.  K.  Pettus,  and  a  sort  of  special  plea  is  added,  to 
the  effect  that  Sutton  was  no  subsisting  creditor  of  Mary  Pettus 
at  the  date  of  the  judgment,  nor  has  he  since  become  such 
creditor  or  purchaser  as  entitles  him  to  impeach  the  judgment 

On  the  24th  December,  1846,  a  deed  was  executed  by  Mary 
Pettus,  reciting  her  great  age  and  infirmity,  whereby  she  was 
incapable  of  managing  her  afEetirs,  her  need  of  one  who  could, 
and  also  take  care  of  her,  her  confidence  in  her  son^n-law,  S.  P. 
Sutton,  as  suited  for  such  offices ;  whereupon,  in  consideration 
of  the  premises,  and  of  ''  the  express  condition  that  he,  the  said 
S.  P.  Sutton,  will  take  immediate  possession  and  controul  of  all 
the  property  herein  mentioned ;  that  he  will  allow  me  to  r^nain 
on  the  plantation,  and  in  the  quiet  and  peaceable  possession  of 
the  mansion  bouse  in  which  I  now  live ;  that  he  will  live  in  the 
house  with  me,  unless  it  is  otherwise  agreed,  and  take  such  care 
of  me,  both  in  sickness  and  in  health,  as  a  generous  and  liberal 
hearted  man  would  do  under  like  circumstances :  that  he  will 
provide  for  me  from  time  to  time,  as  my  wants  may  require^ 
decent  and  comfortable  clothing,  and  supply  me  at  all  times 
with  an  abundance  of  wholesome  food ;  pay  me  yearly,  and  each 
and  every  year,  ten  dollars  in  cash,  at  such  time  as  1  may  need 
it;  and  at  my  death,  bury  me  decently  and  in  a  style  suitable  to 
my  condition  in  life," — she  bargains,  sells,  releases  and  deliveis 
to  liim  her  real  and  parsonal  estate,  (specified)  during  her  natural 
life  only ;  with  a  general  warranty. 

This  deed  Sutton  did  not  sign«  though  the  form  presents  a 
space,  seeming  to  imply  that  it  was  exrected  or  intended  he 
should.    He  has,  however,  firpm  the  date  of  it,  been  in  possession 
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of  the  property  in  pursuance  of  the  deed,  and  the  evidence  was, 
that  he  had  discharged  the  duties  prescribed  in  it  for  him. 

Very  feeble  evidence  was  adduced  by  Sutton  to  show  that  he 
was  a  creditor :  a  great  deal  was  heard,  pro  and  can.  as  to  the 
quest!  )n  ordered  to  be  tried  touching  Pettus's  judgment,  which 
satisfied  the  jury  (and  this  Court  does  not  differ  with  them)  that 
the  judgment,  in  point  of  fact,  was  fraudulent  and  not  b&na  fide. 

A  question  is  raised,  whether  Pettus  is  not  estopped  from  dis- 
putmg  the  right  of  Sutton  to  impeach  the  judgment,  inasmuch 
as  that  right  was  necessarily  adjudged  in  the  act  of  the  Court 
on  circuit  directing  the  issue,  and  recognizing  Sutton  as  a  party 
who  had  a  legal  privilege  to  make  it.  There  does  not  appear  to 
be  any  obstacle  to  an  appeal  from  such  an  order  when  made, 
and  convenience  would  be  in  favor  of  such  a  course  in  many 
instances  ;  since,  (to  take  the  present  case)  if  the  appeal 
which  was  contemplated  had  been  prosecuted,  and  the  order 
reversedi  the  trouble  of  this  trial  would  have  been  prevented ; 
though,  on  the  othei;  hand,  if  the  verdict  be  rendered  in 
favour  of  a  judgment  creditor,  the  trouble  of  trjring  an  ap- 
peal from  such  an  order  would  be  superseded.  It  may  be 
well  ai^ued  also,  that  the  fact  of  a  trial  had  on  the  issue  di- 
rected, could  not,  in  certain  cases,  operate  to  preclude  an  ap- 
peal from  the  order;  for  if)  in  this  very  case,  the  issue  had 
been  made  up  and  tried  instanterydLnj  decision  made  in  any 
step  of  the  proceeding  must  have  been  the  legitimate  subject  of 
appeal.  That  the  trial  of  fact  was  postponed,  from  circum- 
stances, can  scarcely  make  any  distinction  in  principle.  If  the 
idea  be  advanced,  that  if  the  appeal,  upon  the  point  in  ques* 
tion,  be  not  too  late,  yet  it  is  too  early,  and  ought  to  come 
after  the  judgment  may  be  ordered  to  be  vacated,  the  reply 
may  be  derived  from  the  case  supposed  above ;  for  the  order, 
the  trial,  and  the  final  order  setting  aside  the  judgment,  may 
all  occur  at  the  same  term,  on  the  same  day,  and  strictly  as 
rapidly  following  steps  in  the  same  proceeding;  and  it  is  to 
be  remembered  that  the  Act  of  1821  peremptorily  directs  that 
the  Judge  shall  order  the  confession  to  be  set  aside,  if  the 
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jury  find  the  same  to  have  been  fraudulent.  Although,  there- 
fore, we  scarcely  think  the  present  case  obliges  us  to  rule, 
authoritatively,  this  question,  we  think  the  better  (opinion  is, 
that  the  appeal  from  such  an  order  as  that  under  consideration, 
may  be  made  at  once,  or  at  the  end  of  the  trial  of  the  issue, 
as  i!i  this  case.  At  any  rate,  we  should  not  be  disposed  to 
preclude  this  appellant  on  a  point  of  practice  of  novel  im- 
pression. 

A  new  trial  is  obviously  out  of  the  question.  The  issue 
was  one  of  fact,  whether  the  judgment  was  bo7ia  Jide,  or, 
(according  to  the  Act  of  1821,)  founded  upon  "  feigned  evidence 
of  debt."  So  far  as  the  agency  of  the  jury  is  concerned,  there 
is  no  ground  to  disturb  what  they  have  done. 

Who  is  a  person  **  aggrieved,"  by  a  fraudulent  judgment,  ia 
the  sense  of  the  statute?    Is  Sutton  such  a  person. 

The  terms  are  very  broad — "  any  person  who  may  be  ag- 
grieved." The  Act,  however,  was  treating  of  a  deiscription  of 
fraud  not  unknown  to  the  law  before.  There  was  a  rule  which 
precluded  the  complaint  of  any  one  who  might  suffer  under  a 
fraudulent  judgment,  for  the  reason  that  he  was  in  pari  delicto^ 
or  particeps^  criminis.  Every  body,  therefore,  was  hot  allowed 
to  allege  a  fraud — ^it  was  no  fraud  on  hitn  who  was  equally 
guilty,  or  on  him  who  was  identical  in  law.  Some  restraint 
certainly  must  be  imposed.  Whether  the  circle  of  the  aggrieved 
is  so  far  enlarged  by  the  Act  of  1821,  as  to  embrace  him  who  is 
but  a  creditor  at  large — who  has  no  evidence  of  record  to  attest 
his  debt — ^who  has  not  adjusted  the  discounts  that,  perchance, 
his  debtor  may  hold — ^who  has  not  met  and  overcome  all  the 
defences  which  his  debtor  might  oppose  to  the  whole  or  a  part  of 
his  demand,  shall  be  allowed  to  take  shelter  tmder  the  broad 
language  of  our  statute,  may  present  questions  of  gravity — ^but 
we  are  not  driven  to  determine  that  matter  at  present  Though 
the  Law  Court  of  New  York,  and  the  general  rule  in  the  Court 
of  Equity,  admonish  us  that  one  with  a  judgment  lien  can  alone 
be  heard  to  wage  war  against  the  validity  of  a  prior  judgment, 
yet  an  attaching  creditor  has  been  heard  in  our  courts  in  that 
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undertaking  {Posey  vs.  Underwood^  1  Hill,  262).  An  English 
court  has  allowed  a  landlord,  with  no  evidence  of  debt  but  his 
lease,  to  impeach  a  judgment  confessed  by  a  mother-in-law  to 
her  son-in-law  {Martin  vs.  Martin^  23  Eng.  C.  L.  R.  221.) 
The  judgment  was  confessed  on  warrant  of  attorney,  and  the 
Court  thought  it  had  a  peculiar  power  over  a  warrant  of  attor- 
ney, and  set  it  aside. 

This  case,  however,  we  think  stands  fairly  upon  the  ground 
that  Sutton  was  a  purchaser  for  valuable  consideration :  of  course 
we  assume  for  this  occasion  that  the  deed  to  him  was  valid. 
We  look  at  it  as  a  paper  not  now  impeached.  We  consider  that 
he  has,  through  the  deed,  such  a  specific,  direct,  legal  interest 
in  (he  property  subject  to  the  lien  of  Pettus's  judgment,  in  the 
character  of  purchaser,  as  will  allow  him  to  occupy  the  position 
that  has  been  assigned  to  him  by  the  order  of  1849.  It  is  sup- 
posed that  a  purchaser  from  Mrs.  Pettus,  for  valuable  conddera- 
tion,  must  be  allowed  to  remove  such  an  impediment  to  his 
enjoyment  of  property,  in  his  possession,  as  the  judgment  of  S. 
K.  Peltus  has  been  ascertained  by  the  jury  to  be.  We  suppose 
that  though  he  did  not  execute  the  deed,  he,  nevertheless,  took 
the  property  in  conformity  to  all  its  provisions — that,  if  he  took 
it  for  benefits  secured  to  him,  he  also  took  it  cum  onere ;  and 
though  the  covenants  may  not  be  enforceable  in  this  jurisdiction, 
yet  that  there  is  one  suited  to  that  end.  We  suppose  that  if  Sut- 
ton has  not  paid  money,  that  still  he  has  paid,  or  has  placed 
himself  in  a  condition  of  liability  to  pay,  its  equivalent.  Nor 
are  we  affected  by  the  idea  that  the  judgment  in  favor  of  Pettus 
was  of  record,  and  that,  by  operation  of  law,  Sutton  is  chargea- 
ble with  full  notice  of  it.  That  idea,  if  of  any  value,  would 
exclude  even  a  rival  judgment  creditor  from  the  contest — and 
any  subsequent  purchaser  from  attacking  a  prior  fraudulent  deed 
of  conveyance  of  the  same  property,  duly  recorded.  If  Sutton 
be  heard  at  all,  as  a  subsequent  purchaser,  he  must  be  allowed 
to  say,  on  the  foundation  of  the  verdict  of  the  jury,  that  the 
judgment  he  assails  is  no  judgment  at  all  as  to  him :  that  if  he 
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had  notice  of  its  existence,  he  had  notice  also,  and  at  the  same 
time,  that  it  was  fraudulent  and  void.    . 
The  conclusion  is,  that  the  motion  be  dismissed. 

O'Neall,  Evans,  Wardlaw,  Fkost.  and  Whitneb,  JJ. 
concurred. 

Motion  dismissed. 


Andrew  Burgess  vs.  Iscmc  X  Chandler. 

Where  a  father,  on  the  marriage  of  his  daughter,  or  even  after  marriage,  puU  aUfes, 
(unless  for  some  temporary  purpoee,)  in  the  possession  of  his  son-in-law,  the  bnr 
presumes  it  to  be  a  gift:  and,  though  it  be  in  fact  only  a  loan,  as  betvaea  the 
father  and  the  son-in-law,  still  it  is  in  law,a  gift,  so  &r  as  subsequent  crediton  of 
the  son-in-law  are  concerned,  unless  it  be  shown  that  the  creditors  knew  of  the 
terms  on  which  the  son-in  law  held  the  slaves  before  they  gave  him  credit 

Byrd  ts.  Ward,  4  McC.  228;  ArekerYZ,  McFaU,  Rice,  73,  vn^SUedman  ts.  McNOBL, 
1  Hill,  194,  commented  on  ^  and  ^e  authority  of  Ford  vs.  Aaken^  1  Strob.  93, 
denied. 

Before  Wabdlaw,  J.  at  Skimter,  Spring  Term,  1860. 

This  was  an  action  of  trover  for  six  slaves,  Jack,  Rosannah, 
and  four  children  of  Rosannah. 

Jack  and  Rosannah  were  bom  the  property  of  the  plaintifd 
In  April,  1842,  Arthur  M.  White  was  married  to  Martha  W.  a 
daughter  of  the  plaintiff.  White  and  his  wife  lived  with  the 
plaintiff,  in  Clarendon,  twenty-five  miles  from  Sumterville,  until 
the  last  of  December,  1842 ;  then  they  removed  a  few  miles,  and 
he  opened  a  store.  Just  before  they  removed,  they  both  signed 
a  paper,  which  a  son  of  the  plaintiff  drew  and  witnessed,  and 
which  the  plaintiff  kept,  without  ever  shewing  it  before  1849,  so 
far  as  appeared.    It  is  in  these  words : 

"  StATE  OP  South  Carolina — Sumter  District  : 

Know  alt  men  by  ihisy  that  Arthur  M.  White  and  Martha 
W.  White,  my  wife,  do  hereby  promise  to  return  a  negro  woman, 
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Rosaimah,  and  child  John,  and  her  mciease,  and  a  negro  boy, 
Jack,  to  Andrew  Burgess,  or  his  estate,  when  called  for  by  him 
or  his  executors  or  administrators  or  assigns.  Whereon  we  have 
set  our  hands  and  seals. 

A.  M.  White,  [s.  l.] 
M.  W.  White,  [a.  l.] 
Dec.  28, 1842. 

Witness,  W.  R.  Burgess.'' 

Jack  and  Rosannah,  and  the  only  child  which  Rosannah  then 
had,  went  with  White  and  his  wife  to  their  new  residence,  and 
with  them  remained  there,  until  December,  1847,  two  other 
children  of  Rosannah  being  bom  in  the  meantime.  In  Decem- 
ber, 1847,  all  together  went  to  Sumterville,  and  there  White  con- 
tinued his  business  of  shop-keeping. 

In  1848,  many  judgments  were  rendered  against  White,  upon 
various  contracts  made  by  him  between  1st  November,  1847, 
and  2d.  February,  1848 ;  mostly  for  goods  purchased  in  Charles- 
ton. Under  writs  of  fi.  fa.  founded  upon  these  judgments,  the 
sheriff,  in  January,  1849,  after  selling  some  land,  two  other 
negroes,  and  all  the  known  property  of  White,  offered  these 
negroes.  The  plaintiff  forbid  the  sale,  and  gave  explicit  notice 
of  his  claim ;  time  was  taken  for  consultation  with  the  creditors, 
and  further  delay  ensued  from  Rosannah'd  being  again  in  the 
straw.  In  September,  1849,  these  six  negroes  were  sold  by  the 
sheriff  to  the  defendant,  for  $1010.  Upon  every  one  of  the  execu- 
tions against  White,  except  the  oldest,  a  balance  still  remained 
unpaid,  as  to  which  a  return  of  nvUa  bona  was  made ;  and 
White  had  left  the  country. 

On  the  part  of  the  plaintiff,  there  was  testiniony  that,  to  the 
tax  collector  of  Clarendon,  the  plaintiff  had,  in  making  his  re- 
turns for  various  years,  said  that  in  the  number  of  slaves  he 
returned^  were  included  some  that  he  had  lent  to  his  sons-in-law, 
White  and  Blackwell ;  and,  further,  six  witnesses,  speaking  of 
conversations  had  whilst  White  resided  in  Clarendon,  and  six 
others  speaking  of  conversations  with  him  after  he  went  to 
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Sumterville,  testified  to  declarations  of  White,  that  negroes  in 
]  his  possession  were  not  his  own— (spme  mentioning  particular 
.  negroes,  others  speaking  indefinitely,)  but  (as  sometimes  said^) 
were  his  wife's ;  (as  more  frequently  ^aid,)  were, lent  to  him  by 
hfs  father-in-law ;  and  (as  two  Or  three  more  intimate  with  him 
understood,)  wore  lent,  and  the  father-in-law's  right  to  retake 
them,  secured  by  some  writing. 

A  witness,  on  the  part  of  the  defendant,  residing  in  Sumter- 
ville,  near  to  White,  and  conversant  with  business,  had  never, 
before  the  levy  made  by  the  sheriff,  heard  a  whisper  that  any  of 
,the  negroes  in  YiThite's  possession  were  not  his  own. 

On  the  part  of  the  defendant,  it  was  argued  that  the  plaintiff 
had  enabled  White  to  delude  the  creditors,  who  had  trusted  him 
on  the  faith  of  these  slaves,  received  with  his  wife ;  that  if  both 
were  innocent,  the  plaintiff  should  suffer  rather  than  the  credi- 
tors; and  that,  in  opposition  to  the  natural  inferences,  from  what 
..was  visible  and  public,  to  give  effect  to  the  private  arrangement 
between  the  plamtiff  and  his  son-in-law,  would  be  to  perpetrate 
a  fraud. 

His  Honor  instructed  the  jury  according  to  the  principles  laid 
down  in  Archer  vs.  McFall,  (Rioe,  73,)  and  Ford  vs.  AtkeUj  (1 
Strob.  93,)  and  leaving  all  the  facts  to  them,  submitted  especially 
the  questions,  whether  the  creditors  had  trusted  on  the  faith  of 
these  slaves,  and  whether,  with  due  diligence,  they  might  have 
been  informed  of  the  defect  of  White's  title. 

The  jury  found  for  the  plaintiff. 

The  defendant  appealed,  and  moved  this  Court  for  a  new 
trial,  on  the  grounds, 

1.  Because  the  evidence  was  uncontradicted  that  the  posses- 
sion of  the  negroes,  unexplained  to  the  Charleston  judgment 
x^xeditors,  enabled  White  to  appear  as  the  real  owner,  thereby 
^tting  credit,  and  the  jury  idiould,  therefore,  in  law,  have  found 
for  the  defendant. 

'2.  Because,  by  law,  as  to  the  creditors,  the  title  to  the  negroes 
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was  in  White ;  and  the  jury  should,  therefore,  have  found  for  the 
defendant 

F.  J.  Moses,  W.  F:  DeSaussure,  tot  the  motion. 
W,  Haynsworth^  Spain,  contra. 

Curia,  per  O'Neall,  J.  In  this  case,  it  can  be  hardly  ne- 
cessary to  enter  upon  or  pursue  any  extensive  review  of  the 
cases  decided,  in  this  State,  upon  the  great  question  involved  in 
it,  whether  an  apparent  gift,  accompanied  by  possession,  shall  be 
controlled,  against  subsequent  creditors,  by  conditions,  verbal  or 
written,  not  made  known  to  them.  For  it  is  in  vain  to  deny 
that  decisions  have  been  made  both  ways. 

In  the  time  when  Byrd  vs.  Ward,  (more  properly  Ward,)  4 
McC.  228,  was  decided,  an  argument,  in  favor  of  sustaining 
such  conditions,  was,  as  I  very  well  know,  listened  to  with  very 
little  patience.  In  that  case,  the  Court  took  up  the  facts,  and 
upon  them,  without  any  error  on  the  part  of  the  Judge  below, 
set  aside  a  verdict  found  in  favor  of  the  parent,  and  in  support 
of  such  qualification,  without  the  slightest  hesitation.  In  it, 
Judge  Nott,  speaking  of  the  donee,  said,  ''  He  had,  during  that 
whole  period,  (several  years)  the  sole  and  unqualified  use  and  ' 
enjoyment  of  it,  and  was,  to  all  intents  and  purposes,  the  astenr 
sible  vomer.  This  analysis  of  the  evidence  leads  to  the  inevitor 
hie  condusum,  that,  as  to  creditors,  he  must  he  regarded  as  suchJ* 
Yet,  very  soon  after,  the  Court  departed  from  the  doctrine  thus 
laid  down,  and  began  to  favor  the  notion  that  all  these  cases  ' 
must  be  considered  as  involving  none  other  than  a  question  of 
intention,  and  if  the  parent  intended  nothing  beyond  the  preser- 
vation of  the  property  from  the  improvidence  of  his  son-in-law, 
such  an  arrangement  might  be  sustained,  although  not  known 
to  the  creditors.  The  many  cases  decided  between  1830  and 
1837,  did  not,  however,  sustain  this  view.  Subsequent  to  that, 
was  heard  and  decided  the  case  of  Archer  vs.  McFaU.  There, 
it  is  true,  my  brother  Evans  adhered  to  and  gave  utterance  again, 
with  all  the  weight  of  his  great  authority,  to  a  principle,  which 
he  has  always  maintained,  that  this  question  was  one  of  fiict, 
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turning  upon  the  inquiries,  whether  the  creditor  knew  that  the 
debtor  had  the  property  in  possession  before  he  gave  him  credit, 
and  whether  he  knew  of  the  conditions  accompanying  his  pos- 
session. But  it  is  to  be  remarked  that,  in  that  case,  the  verdict 
was  in  favor  of  the  creditor,  and  hence,  therefore,  there  was 
nothing  in  it  to  make  it  authority  on  those  questions.  The  case 
itself  decided  that,  as  against  subsequent  creditors,  a  slave  put 
into  the  possession  of  a  son-in-law,  with  conditions  qualifjong 
that  possession,  was  his  property  and  liable  to  his  debts. 

Thus  stood  the  law,  until  Ford  vs.  Aiken^  (1  Strob.  93).  That 
case  sustained  the  rights  of  the  parent,  where  the  possession  of 
the  slaves  had  long  been  in  the  son-in-law — and  where  the  sup- 
posed qualification,  by  hiring,  was  unknown  to  the  creditors. 
The  Court  held  it  was  a  pure  question  of  feict  and  intention, 
firaudulent  or  not,  for  the  jury.  But  it  is  to  be  remarked,  that 
was  a  decision  by  three  Judges,  against  the  opinion  of  two,  who 
dissented,  and  one  member  of  the  Court  was  absent  It  cannot 
be  regarded  as  authority,  concluding  us  on  this  occasicm. 

In  this  case,  we  are  about  to  commence  to  retrace  our  steps ; 
and  to  endeavor  to  reach  some  point,  from  which  we  can  anest 
the  tendency  of  jury  trials  to  establish,  instead  of  putting  down, 
fraudulent  conveyances.  To  do  so,  we  must  get  back  to  first 
principles. 

On  the  marriage  of  a  daughter,  or  even  after  marriage,  if  a 
slave  be  put  in  the  possession  of  the  sonin-law,  (unless  for  some 
temporary  purpose)  the  law  raises  the  presumption  ci  a  gift. 
This  is  not  exactly  irrebuttible ;  but  so  fu  as  credilors  are  c<hi- 
cemed,  it  must'  be  qualified,  if  qualified  at  all,  by  something 
equally  as  notorious  as  the  possession.  In  general,  property  in- 
tended to  be  preserved  from  th^  marital  rights  of  the  husband, 
and  their  consequences,  can  only  be  by  a  marriage  settlement, 
regularly  execute  and  legally  recorded.  But  it  is  said,  this  is 
not  intended  to  be  preserved  as  the  wife's  property :  it  is  the 
father's,  notwithstanding  he  has  parted  with  the  possesdon. 
This,  between  donor  and  donee,  may  be  regulated  by  words,  or 
by  writing;  but  it  is  a  wholly  different  matter  as  to  creditors. 
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So  far  as  they  are  coocemed,  a  man  is  legally  presumed  to  be 
the  owner  of  every  thing  in  his  possession,  which  is  not  qualified 
by  some  instrument  legally  recorded,  or  made  known  to  them, 
or  by  a  qualification  resting  in  words  brought  home  to  them. 
When  property  is  thus  regulated,  society  is  on  an  equality.  The 
creditor,  debtor  and  third  persons,  are  all  alike  protected.  The 
law  is  then  as  it  should  be,  the  minister  of  equality. 

The  true  notion  is  as  well  expressed  in  the  dissenting  opinion 
in  Ford  vs.  Aiken,  (1  Strob.  102,)  as  I  am  now  able  to  express  it 
Speaking  of  the  ease  of  Archer  vs.  McFally  in  its  result  more 
than  in  the  words  of  the  opinion,  it  was  said — ''  that  case  placed 
the  law  right,  in  holding  that  the  possession  of  a  slave  by  a 
son-in-law  was  in  law  a  gift,  and  any  thing  which  would 
make  it  less,  nmst  be  made  known  to  persons  who  gave  credit 
subsequent  to  the  possession."  This  principle  we  are  willing  to 
adopt,  as  a  rule  for  all  cases.  Testing  this  case  by  it,  it  is  plain 
the  verdict  cannot  be  supported.  For  there  is  nothing  in  the 
case  which  shews  that  the  paper  reUed  on  in  support  of  the 
plaintiflfs  right  was  in  any  way  known  to  the  creditors,  who 
were  all  subsequent  to  the  possession  of  the  slaves  by  the  debtor. 

But  it  is  supposed  that  Steedman  vs.  McNeill,  (1  Hill,  194,)  is 
in  our  way  in  setting  aside  this  verdict.  That  case,  however, 
did  not  decide  any  thing  beyond  that  the  deed  under  which  the 
donee,  the  daughter,  held,  did  not  give  her  any  estate  upon 
which  the  rights  of  the  husband  could  attach ;  and,  therefore, 
that  the  slaves  were  not  liable  to  execution  for  his  debts.  The 
rights  of  creditors  under  his  possession  weie  not  drawn  in 
question. 

The  motion  for  a  new  trial  is  granted. 

Wardlaw,  Froit,  Withers  and  WniTifSR,  JJ.  concur* 
red. 

Evans,  J.  dissenting.  In  this  case,  I  differ  from  the  opinion 
just  read ;  less,  perhaps,  in  the  general  conclusion,  than  what 
seems  to  be  the  scope  of  the  argument.  I  agree  with  what  was 
said  by  Judge  Nott,  I  think,  in  Ward  ads.  Byrd,  that  these  pee- 
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tended  loans  are  mere  devices  to  protect  the  property  against  the 
debts  of  the  donee.  I  have  carried  out  my  opinion  on  that  sub- 
ject, by  a  new  trial  in  the  case  of  Ford  vs.  Aiken^  just  decided. 
I  have  always  supposed  there  was  a  just  groimd  to  distinguish 
between  the  claims  of  existing  and  subsequent  creditors.  If  a 
gift  be  made  with  a  fraudulent  intent,  it  is  void  against  all  per- 
sons defrauded  by  it,  whether  their  debts  are  precedent  or  subse- 
quent. This  is  by  the  statute  of  Ehz.  as  well  as  by  the  common 
law.  But  in  the  absence  of  all  intention  to  de&aud,  a  man  may 
dispose  of  his  own  at  pleasure,  provided  another  is  not  defi:aud- 
ed.  If  a  parent  give  to  his  child  all,  or  a  portion  of  his  property, 
this  is  a  good  gift  But  if  he  be  in  debt  at  the  time^  such  gift 
would  be  void,  unless  he  reserved  sufficient  to  pay  his  debts. 
So,  also,  if  one  man  gave  to  another  the  apparent  ownership  of 
a  chattel,  and  thereby  ^labled  him  to  obtain  a  credit  on  the  faith 
that  he  was  owner,  this  should  subject  the  property  to  the  pay- 
ment of  the  debt.  Both  these  latter  classes  of  cases  go  on  the 
jEaujt  that  the  creditor  has  been  defrauded,  without  reference  to 
the  intention ;  whilst  the  first  is  declared  void  on  account  of  the 
jEraudulent  intent  In  Archer  vs.  McFall^  I  attempted  to  define, 
more  clearly  than  had  been  before  done,  the  diiSerence  between 
the  rights  of  existing  and  subsequent  creditors.  In  relation  to 
tfie  principles  involved  in  that  case,  I  have  no  doubt  they  will 
stand  the  test  of  the  strictest  scrutiny,  and  will  be  found  to  ac- 
cord with  well  settled  principles.  The  foundation  of  the  princi- 
ple is,  that  by  reason  of  apparent  ownership,  a  credit  had  been 
given,  or,  in  other  words,  the  creditor  had  been  deceived.  Now 
it  was  certainly  an  element  of  that  inquiry,  whether  the  creditor 
did,  in  fact,  know  that  the  debtor  was  in  possession  of  the  prop- 
erty. For  a  man  can  no  more  be  deceived  by  what  he  does  not 
know,  than  by  what  does  not  exist  It  is  certain  that  if  he  did 
know  that  the  possession  of  his  debtor  was  not  in  his  own  right, 
he  cannot  complain  that  he  has  been  defrauded.  But  as  it 
might  be  too  much  to  require  of  him  to  prove  that  he  did  not 
know,  it  may  be  more  just  and  proper  to  throw  the  anus  on  the 
other  side ;  and  this,  I  suppose,  was  all  that  this  case  was  in* 
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tended  to  decide.  If  more  is  intended,  then  I  dissent  I  do  not 
propose  to  go  into  any  inquiry  into  the  various  mutations  which 
the  (pinion  of  the  Court  or  of  the  members  of  it  have  undergone. 
If  it  be  supposed  that  the  case  of  Bf/rd  vs.  Ward  contains  any 
thing  which  feiyors  the  notion  that  a  certain  state  of  facts  will 
amount  to  firaud  per  ^I  thinkitwillbefound  tobeamistake; 
or  even  if  Judge  Nott  entertained  any  such  notion,  it  is  clear  that 
his  brethren,  Colcock  and  Johnson,  did  not ;  for  such  a  notion 
is  utterly  inconsistent  with  what  they  have  severally  sadd,  in  the 
cases  of  Reeves  vs.  Harris  and  Terrjf  vs.  Belcher^  1  Bail.  663, 
668.  In  the  second  opinion,  by  Harper,  in  Smith  vs.  Henrys  (1) 
this  doctrine  is  restricted  to  what  wj^^^i^RHro^^^^m^'^  case,  (8) 
and  Edwards  vs.  Harbenj  2  tJ^|^  uSi'wHbil one  indebted 
to  many,  prefers  one  creditor,  n«fa  stip^l|U]|Nl  jihat  he  should 


be  allowed  to  retain  posses^dhc (£^ei:ipi^^  \^  ^ fraud. 
Since  that  time,  the  twdency  bks  been  in  a  -tj^a^iixmy  direction* 
In  Tmni?s  case,  eertain  fiu!&  afplAmnerate^/as  badges  of 
firaud.  By  badges  of  fraud,  I  im^Btai^^^mences  of  fraud| 
and  not  fraud  per  se.  Indeed,  it  seems  to  me  impossible,  in  the 
nature  of  things,  that  any  certain  legal  rules  can  be  laid  dowiL 
No  two  cases  are  exactly  ahke,  and^  of  course^  the  concluskm 
must  be  left  to  the  jury  to  decide : — Ist  Whether  fmud  was  in- 
tended ;  and  2d.  Whether  any  one  was  defrauded.  If  these  are 
questiou;^  of  law,  then  the  Court  should  decide  them ;  and,  of 
course,  a  nonsuit  should  be  ordered,  instead  of  sending  the  case 
to  the  jury,  to  register,  by  their  verdict,  the  conclusion  of  law ; 
and  yet,  I  believe  there  is  no  case  where  this  has  been  done. 

Motion  granted. 

(1)  I  HiD,  16.    (S)  1  Smith  Lead.  Cams,  I. 


1» 
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Jesse  Bishop  vs.  Qewge  B.  Thicker, 

What  a  witness  who  is  oat  of  the  State,  formeriy  testified  in  another  suit  between 

the  same  parties,  cannot  be  given  in  evidence  if  the  matters  in  issue  are  not  the 

same. 
A  dfifimdaat  who,  ifhen  sue^i  is  in  possession  of  a  sealed  note  drawn  by  the 

plaintiff,  cannot  use  it  as  a  discount,  though  after  he  is  sued  he  gets  an^  assignment 

of  the  note  which  is  dated  back  before  the  writ  was  issaed. 

Before  Withers,  J.  at  Uniott^  Pail  Term,  1850. 

This  was  an  action  on  a  receipti  dated  13th  January,  1843, 
by  which  Tucker,  the  defendant,  acknowledged  that  he  had 
received  from  Bishop,  the  plaintiff,  a  sealed  note,  then  due,  which 
Bishop  held  on  one  George  Clarke,  for  $197  60,  "  which  amount 
I  promise  to  pay  to  the  said  Jesse  Bishop,  when  I  collect  the 
note,  or,  if  not  collected,  to  return  the  said  note  unto  the  said 
Jesse  Bishop.''  On  the  receipt  were  indorsed  by  Bishop,  two 
payments  by  Tucker,  amounting  to  $53  86.  The  plaintiff  closed 
his  case  after  introducing  the  receipt  in  evidence. 

In  the  defence,  it  appeared  that  in  January,  1843,  thete  was  a 
settlement  in  contemplation  between  Tucker  and  George  Clarke; 
tliat  Tucker,  desiring  to  use  the  note  f(^  $197  60  in  that  setde- 
ment,  applied  to  the  plaintiff  for  it — received  it  from  him,  and 
gave  him  the  receipt  on  which  this  action  was  brought  Clarke 
and  Tucker  £uled  to  make  an  adjustment  of  their  demands, 
whereupon  Clark  sued  Tucker  on  the  23d  February,  1843. 
Tucker  pleaded  in  discount  the  note  for  $197  60,  which  pre- 
sented on  the  back  of  it  an  assignment  by  Bishop  to  Tucker, 
bearing  date  in  January,  1843 ;  but  upon  the  trial  of  that  case, 
between  Clarke  and  Tucker,  on  the  18th  October,  1845,  Bishop 
was  called  by  Clarke  and  proved  that  the  assignment  was  not, 
in  fetct,  made  until  after  Clarke  had  instituted  his  action. — 
Thereupon,  Tucker  took  an  order  to  withdraw  the  note,  and  by 
leascm  thereof,  a  verdict,  for  a  sum  less  than  the  amoimt  of  the 
note,  went  against  him  in  fayor  of  Clarke,  with  considerable 
costs.    A  witness  for  the  defendant  testified  that,  on  the  evening 
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of  the  day  when  this  verdict  was  rendered,  Tucker  oflfered  the 
note  back  to  Bishop,  and  demanded  a  retnm  of  the  money  he 
had  advanced ;  that  Kshop  declined,  observing  that  he  had  $60 
sure,  and  he  believed  he  would  hold  on  to  that  Another  witness 
for  the  defendant  testified,  that  in  1843,  Tucker  paid  Bishop  $30 
on  account  of  a  note  received  from  him  to  be  discounted  against 
Clarke,  and  in  case  Tucker  failed  to  obtain  the  discount,  Bishop 
was  to  refund ;  and  that  Bishop  then  also  acknowledged  the 
receipt  of  $23  and  some  cents  before  on  the  same  account  and 
condition.  It  was  not  until  after  this  last  witness  had  testified  that 
the  defendant  was  allowed  to  introduce,  in  evidence,  the  record 
of  Clarke  against  Tucker,  to  shew  that  Tucker  had  filed  the 
note  in  question,  as  a  discoimt  in  that  action,  and  the  minutes  of 
the  Court  to  shew  that  he  had  taken  an  order  to  withdraw  it,  it 
being  admitted  t}iat  Bishop  had  proved,  on  the  trial,  that  the 
assignment  had  been  made,  in  fact^  after  action  brought. 

For  the  plaintiff  a  witness  testified  that,  on  the  day  the  ease 
of  Clarke  against  Tucker  waa  tried,  but  after  the  trial,  he  heard 
Tucker  say  he  had  received  a  note  from  Bishop  to  balance  with 
Clarke,  and  wanted  Bishop  to  take  it  back,  as  he  had  failed  to 
get.it  in  settlements  with  Clarke,  and  to  pay  back  the  money  he 
bad  advanced ;  that  Bishop  refused,  saying  he  had  once  ofiered 
to  take  it  back  and  refund  the  money,  but  Tucker  refused, 
giving  as  a  reason,  he  wanted  to  retain  the  note  that  he  might 
have  enough  to  throw  Clarke  in  the  costs.  That  he  heard 
Bishop  tell  Tucker  to  sue  Clarke  on  the  note.  That  Tucker 
asked  Bishop  what  he  should  do  if  he  sued  Clarke  and  failed  to 
get  the  money ;  Bishop  replied  he  would  not  lode  to  him  for  it, 
That  Bishop  was  sworn  on  the  trial  between  Clarke  and  Tucker, 
and  said  the  note  was  not  assigned  till  after  suit,  but  that  Tuck* 
er  had  received  it  before.  For  the  plaintiff^  it  further  appeared 
that,  on  the  20th  February,  1846,  Tucker  brought  an  action  in 
the  sum,  pro.  jurisdiction  to  recover  back  firom  Bishop  the  $93  86 
"which  he  had  paid  him  on  accoimt  of  the  Clarke  note ;  and  that 
there  was  a  noh-suit  which,  on  appeal,  was  sustained.  But  the 
plaintiff  was  not  allowed  to  introduce  in  evidence  a  decree  which 
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the  Judge  who  txi^d  that  case  had  first  written  for  the  defends 
ant  therein  (Bishop)  and  had  then  struck  out  and  granted  a  mmf 
suit ;  nor  was  he  allowed  to  prove  the  grounds  of  appeal,  an,  the 
part  of  Tucker  in  that  case,  and  the  report  of  the  presiding  Judge. 
His  Honor  also  refused  to  allow  the  plaintiff  to  prove  what 
George  Clarke,  who  was  out  of  flie  State^  bat  alive,  had  sworn 
by  deposition  upon  the  trial  of  that  case,  on  proof  by  one  ol  th^ 
Conunissioneis  who  took  his  testimony. 

The  case  went  to  the  jury,  and  his  Honor  charged  them  that 
if  the  assignm^it  of  &e  note  was  not  made  until  after  action 
was  brought  by  Clarke,  Tucker  could  not  sustain  that  it^m  of 
discount.  That  if  both  parties  intended^  when  Tucker  ttnd6^ 
took  to  collect  the  note,  that  he  was  to  collect  by  discount,  then 
if  he  had  done  all  he  could  to  collect  m  that  form,  and  failed 
(f<Nr  he  was  bound  to  all  practicable  diligence)  and  he  immedi^ 
ately  offered  the  note  back,  his  obli^atic»i  was  ^discharged.  But^ 
if  he  undertook  to  collect  by  discount  if  he  could,  and,  fiulang 
in  that,  to  use  all  other  practicable  means,  this  he  had  not  done^ 
because  he  could  have  sued  Clarke  and  did  not,  and  Clarke  had 
departed  the  State  with  his  property. 

The  jury  found  for  the  defendant ;  and  the  plaintiff  appealed, 
and  moved  this  Court  for  a  new  trial,  on  the  following  ground& 

1.  Because  the  Court  rejected  evidence  of  what  George  Oarke 
swore  in  the  case  <^  the  present  defendant  against  the  presoit 
plaintiff  on  the  same  subject  matter  in  controversy,  in .  the  first 
case,  Clarke  being  out  of  the  State. 

2.  Because  the  record  in  the  case,  Geoi^  Clarke  against  the 
present  defendant,  was  admitted  in  evidence. 

3.  Because  the  defendant,  in  the  case  of  said  Clarke  agmist 
him,  voluntarily  withdrew  the  note  in  question  as  a  discount. 

4.  Because,  from  the  evidence  in  the  case  of  Clarke  vs.  Tuek* 
er,  the  note  might  have  been  discounted  in  that  case,  as  he  was 
the  owner  of  it  before  suit  was  brought,  and  the  assignment  had 
relation  back  to  the  transfer,  and  Clarke  knew  Tucker  had  it 
when  he  sued  Tucker. 

5.  Because  it  was  proved  cleariy,  that  the  plaintiff  had  ofiaved 
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to  take  the  note  back  fnmi  "the  defendant  and  refund  the  money 
paid  on  the  receipt,  and  defendant  refused  to  let  him  have  it, 
saying  he  wished  to  keep  it  as  a  discount  against  Clarke. 

6.  Because  defendant  might  have  collected  the  note  fiom 
Clarke,  and  there  is  no  proof  he  did  not. 

7.  Because  the  written  evidence  of  the  receipt  ought  not  to  be 
varied  by  parol  testimony. 

8.  Because  the  Court  refused  to  let  the  plaintiff  prove  that 
Judge  Evans,  who  tried  the  case  Tucker  vs.  Bishop,  had  writ* 
ten  a  decree  for  defendant  in  that  case  after  its  trial  on  the 
merits,  and  gave  a  non*suit  at  the  instance  of  the  plaintiff;  and 
because  he  also  refused  to  let  plaintiff  offer  in  evidence  the 
grounds  of  appeal  on '  the  Judge's  decision  in  the  same  case, 
saved  on  the  plaintiff's  attorney  in  the  present  case. 

9%  Because  there  is  no  evidence  tfiat  the  Court  rejected  the 
said  note  as  a  ^i^count  in  the  case  of  Clarke  vs.  Tucker,  and  if 
it  bad,  Tucker  should  have  appealed* 

Hemdon^  iot  the  motion. 
DawkinSy  contra. 

Cfuria,  per  O'Neall,  J.  The  first  ground  of  appeal  presents 
die  question,  can  the  depositions  of  a  witness,  who,  when  exam* 
ined,  was  out  of  the  State,  and  who  is  still  out  of  it,  in  a  former 
case,  between  the  same  parties,  be  read  in  evidence  in  a  subse- 
quent case  1  The  rule  generally  is,  that  what  a  witness,  who  is 
now  dead,  beyond  seas,  or  insane,  formerly  testified  between  the 
same  parties,  and  on  the  same  matter  in  issue,  may  be  given  in 
evidence.  1  Green.  Ev.  sec.  163 — Drayton  vs.  Wellsy  (1  N. 
So  McC.  409).  But  I  should  hesitate  long  to  admit  depositions 
of  a  witness  out  of  the  State*  under  that  rule.  For  it  will  be  at 
once  seen,  that  he  has  not  removed  since  his  former  examina- 
tion ;  he  is  now  exactly  where  he  was  then ;  the  same  means 
which  then  obtained  his  examination  can  now  obtain  it  Mr. 
Oreenleaf,  in  his  1st  vol.  note  to  sec.  163,  states  a  similar  mat* 
ter  thus. — ^^  If  he  (the  witness)  is  merely  out  of  the  jurisdiction, 
but  the  place  is  known,  and  his  testimony  can  be  taken  under 
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commission,  it  is  a  proper  case  for  the  Judge  to  decide  in  his 
discretion,  and  upon  all  the  circumstances,  whether  the  purposes 
of  justice  will  be  best  served  by  issuing  such  conunission,  or  by 
admitting  the  proof  of  what  he  formerly  testified?'  This  would 
be  enough  for  this  case ;  for  the  Judge  exercised  his  discretion. 
But  I  should  think  it  safest  to  say  there  is  no  discretion  in  the 
matter,  and  that  he  ought  to  be  examined  de  nwo. 

On  recurring  to  the  process,  it  is,  however,  plain,  that  the 
matter  then  in  issue  is  not  the  same,  in  every  respect,  with  that 
now  before  the  Court*  In  the  process  the  jdaintiff 's  demand  is 
stated  to  be,  '^  for  so  much  money  advanced  to  the  def^ndelnt  on 
account  of  a  sealed  note  on  George  Clail;  in  favor  of  defendant, 
which  the  defendant  promised,  in  consideration  of  the  money 
being  advanced,  to  refund,  provided  the  plaintiff  was  not  allow- 
ed a  discount  for  said  sealed  note,  on  the  trial  of  a  case  then 
pending,  wherein  said  George  Clarke  was  plaintiff,  and  your  peti- 
tioner was  defendant ;  and  your  petitioner  avers  he  was  not  allow- 
ed a  discount  for  said  note,  on  the  trial  of  said  case."  There  the 
single  issue  was,  if  the  case  stated  were  proved,  so  far  as  the 
agrement  set  out,  then  had  the  discount  been  allowed  ?  Here^ 
however,  the  plaintiff  sues  on  the  written  contract,  by  which  the 
defendant  promised  to  pay  to  the  plaintiff  ''  when  I  collect  the 
note,  or  if  not  collected,  to  return  tiie  said  note."  This  presents 
very  different  matters.  For  if  the  plaintiff  could  show  the  note 
was  in  any  way  collected,  or  if  it  was  not  collected  by  the  neg- 
lect of  the  defendant,  or  if  not  returned  or  offered  to  be  returned 
to  the  plaintiff,  the  defendant  might  be  liable.  There  is,  there- 
fore, no  propriety  in  receiving  the  depositions  in  evidence.  In 
connexion  with  this  ground  I  may  remark,  on  the  8th  ground, 
that  neither  the  report  of  the  case  of  Tucker  vs.  Clarke  for  the 
Court  of  Appeals,  the  grounds  of  appeal,  nor  a  decree  written  by 
the  Judge  below,  and  struck  out,  were  evidence.  Neither  of 
them  can  be  classed  as  reccMtdS|  and  of  consequence  are  not 
evidence. 

2.  The  record  of  George  Clarke  against  this  defendant  was 
properly  received  as  evidence,  not  as  coacluaive  of  any  thing ; 
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but  merely  as  a  fact  necessary  to  make  out  the  defendant's  de- 
fence. For  he  was  bound  to  show  that  he  had  offered  the  note 
in  discount^  in  that  case,  as  one  means  of  collecting  it,  and  that 
he  had-  failed  in  that  attempt.  This  was  especially  the  case, 
when  it  appeared,  as  it  did  in  the  progress  of  the  case,  that  he 
liad  received  it  for  that  very  purpose. 

3.  The  third  and  fourth  grounds  together,  make  the  question 
whether  the  note  under  the  circumstances  could  have  been 
allowed,  as  a  discount  in  the  case  of  George  Clarke  vs.  Ge(»rge 
B.  Tucker.  It  is  very  clear  it  could  not.  For  although  Tucker 
had  Uie  sealed  note  payable  to  the  plaintiff  in  his  possession 
before  the  writ  was  sued  out  by  Clarke,  yet  it  was  not  assigned 
until  afterwards.  It  was  then  not  a  subsisting  demand  belong- 
ing to  the  defendant  at  the  time  suit  was  brought  and  could  not 
be  allowed  as  a  discount 

4.  Upon  the  fifth  ground,  it  is  only  necessary  to  remark,  that 
having  received  the  note  for  the  purpose  of  setting  it  off  against 
Clarke's  demand,  the  defendant  had  the  right  to  retain  it  until 
he  made  the  effort.  Declining  to  give  it  up  before  he  had  offer- 
ed it  in  discount,  and  it  had  been  rejected  as  such,  is  no  cause 
of  complaint  to  the  plaintiff. 

6.  As  to  the  sixth  ground,  it  seems  to  me  the  plaintiff  has 
mistaken  on  whom  the  onus  of  proof  rested.  After  the  defend- 
ant showed  that  he  had  offered  to  return  the  note,  the  plaintiff 
was  bound  to  prove  either  that  it  was  collected,  or  had  not  been 
collected  by  the  neglect  of  defendant  For  the  defendant  was 
not  bound  to  prove  a  negative,  thcit  he  had  not  collected  the  note* 

6.  On  the  seventh  ground  I  have  only  to  say,  that  the  receipt 
is  not  at  all  affected  by  the  parol  proof,  that  the  note  was  re- 
ceived for  the  purpose  of  being  offered  in  discount  That  was 
one  means  of  collecting  it 

7.  The  ninth  ground  assumes  strange  positions.  The  note 
was  pleaded  in  discount;  this  appears  by  the  record;  it  was 
withdrawn ;  this  appears  also  by  the  record,  thejorder  made  in  the 
cause.  Why  was  it  withdrawn?  This  is  a  fact,  which  is 
ascertained  by  the  proof,  that  the  assignment  was  made  a.ifter 
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suit  brought  This  fact,  like  many  others,  wfaidi  do  not  appeal 
by  the  record,  might  be  shown  by  parol  The  party  was  not 
bound  to  appeal.  Hetookj  however,  the  responsibility  of  show- 
ing that  he  could  not  legally  have  been  allowed  the  diaoooBt, 
and,  therefore,  he  withdrew  it.  This  he  has  done* 
The  motion  for  a  new  trial  is  dismissed. 

Evans,  Warolaw,  FAost,  and  Withers,  JJ.  coneuned. 

Motion  dismissed. 


James  S.  Quignard  vs.  Lotnck  Parr. 

8vit  commenced,  23d  Sept'r.,  1849,  on  an  instrument  at  foOowB,  to  wit :  <^  flSth  My, 
1845,  1  acknowledge  to  owe  A.  B.  or  order,  Ibrty-fiTC  dollan  for  three  Tears  lent 
of  the  fields  and  houses  I  reside  in,  on  Congaree  creek,  commencing  1st.  January, 
1843,  and  ending  lat  January,  1846.  I  have  given  him  an  order  on  J.  S.,  for  ^ 
teen  dollars,  which,  when  paid,  is  to  be  credited  on  this.  C.  D.''  Plea  the  statvte 
of  limitations.  Hdd^  thai  the  right  of  action  accrued  on  the  day  of  the  date  of  the 
instrumBnt 

The  following  indorsement  on  the  instrument,  to  wit :  "  Credit  fifteen  dollan  by  J. 
S.  1847,  April  10^  A.  B,"  hdd,  not  to  take  the  case  out  of  the  statute: 

Before  Wardlaw,  J.  at  Lesingtcn,  Sprinff  Terrn^  1860. 

This  was  a  sum.  pro,y  lodged  on  the  22d  September,  1849, 
upon  the  following  cause  of  action : 

^  Columbia,  28th  July,  1846.    I  acknowledge  to  owe  James 

S.  Guignard  or  order,  forty-five  dollars  for  three  years  rent  of  the 

fields  and  houses  I  reside  in,  on  Congaree  creek,  commencing  Ist 

January,  1843,  and  ending  1st  January,  1846.    I  have  giv^i 

him  an  order  on  J.  H.  Wise,  for  fifteen  dollars,  which,  when 

paid,  is  to  be  credited  on  this. 

his 

LOVICK  «  PABR," 

mark. 

"Credit  fifteen  dollars  by  Wise,  1847,  April  10.  J.  S.  G." 

The  plea  was  the  statute  of  limitations. 


AfVEJOS  AT  LAW.  18S 

IWPi— W»p— II  11         g|iiil»    111 II  I    ■ Ill  ,^»^— ■  II       ■  1^ 

CohHBbu,  Nofwdber,  I860. 

gp    11    I  W    I       ■■       ■—     ■  I.  ■  ■■  IM.  ■  ■  ■       ■  ■■■  ■  I  I    - 

His  Honor  held  that  the  statute  baned  the  demand.  That 
the  debt  was  due  at  the  date  of  the  note,  28th  July,  1846,  and 
not  at  the  ezpkatioa  of  the  lease,  as  contended  by  plaintiff ;  and 
that  &e  credit  endorsed  by  the  plaintiff  did  not  take  the  case 
out  of  the  operation  of  the  statute. 

The  plaintiff  appealed  and  now  moved  this  Court  for  a  new 
trial,  on  the  {otlowmg  giounds : 

1.  That  the  debt  was  not  payable  at  the  date  of  the  note,  but 
only  at  the  termination  of  the  lease,  and  that  the  statute  there- 
fore did  not  bar. 

2.  That  the  credit  endorsed  upon  the  note  pieyented  the  bar 
of  tke  statute. 

W.  F.  DeSaussure^  for  the  motion. 
Boozer^  contra. 

Curia^  per  Frost,  J.  One  nmy  stipulate  for  the  payment  of 
rait  in  advance,  and  give  a  note  or  due  bill  for  the  amount 
That  is  the  consideration  expressed  in  the  defendant's  due  bilL 
The  acknowledgment  is  of  a  debt,  presently  due ;  and  the  stat- 
ute of  limitations  must  be  computed  from  the  date  of  the  due 
bill,  when  a  right  of  action  accrued  to  the  plaintiff. 

CHbson  vs.  Peebles  (2  McC.  418)  is  direct  authority  for  the  ad- 
mission in  evidence  of  a  credit,  endorsed  on  a  note  for  a  pay- 
ment by  the  debtor,  and  dated  within  four  years  after  the  note 
is  payable,  without  any  other  evidence  of  the  time  when  the 
credit  was  endorsed,  except  that  supplied  by  the  date  itself. 

But  the  credit  relied  on  in  this  case,  to  take  the  case  out  of  the 
statute,  was  giyen  for  a  payment  made  by  Wise.  Payment  is 
an  acknowledgment  of  a  debt.  If  the  security  is  left  in  the 
possession  of  the  creditor,  that  is  evidence  that  the  debt  is  not 
paid  in  full.  These  inferences  can  only  arise  when  the  payment 
is  made  by  the  debtor  himself;  not  when  it  is  made  by  another, 
without  notice  to  the  debtor.  Wise  had  no  authority  to  demand 
the  defendant's  due  bill.  It  is  not  shewn  that  he  knew  of  it 
Guignard's  possession  of  the  due  bill,  after  Wise's  pajrment,  can- 
not warrant  any  presumption  agaiiist  Parr,  that  the  due  bill  was 
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not  paid  in  full.  Parr  may  have  paid  all  that  was  due,  except 
the  amount  of  Wise's  order.  This  order  was  given  when  Parr 
made  the  due  bill.  The  order  did  not  prevent  the  plaintiff  from 
suing  the  due  bill ;  and  cannot  suspend  the  statute  in  an  action 
for  its  recovery.  The  giving  of  the  order  might  serve  as  evi- 
dence for  the  defendant,  of  payment,  pro  tanioj  of  the  due  bill. 
The  payment  of  the  order  cannot  be  evidence,  for  the  plaintil^ 
of  non-payment  of  the  due  bill. 
.  The  motion  is  dismissed* 

O'Neall,  Evans,  Wardlaw  and  Withers,  J.  J.  concurred. 
Motion  dismissed. 


Charles  QuiUemette  ^  Eugenia^  his  vnfe^  vs.  James  Harper  % 

If  a  master  carry  his  slave  to  Ireland  to  set  him  free,  or  IrhUe  there  assent  in  any 
way  to  his  freedom,  ti^ere  can  be  no  objection  to  the  validity  of  fireedom  thus  ac- 
quired. 

A  master  carried  from  Georgia,  his  slave,  Patrick,  to  Ireland  and  there  died.  While 
there  he  executed  a  will  and  a  codicil  thereto.  The  codicil  contained  the  following 
clause :  "  I  will  and  bequeath  the  sum  of  £50  sterling  to  the  black  child  whom  I 
brought  to  this  place,  called  Patrick,  and  I  allow  my  wife  to  take  care  of  him,  to 
give  him  a  good  education,  and  when  he  arrives  at  the  proper  age,  to  send  him  to 
a  decent  trade."  By  his  will,  the  testator  had  directed  dl  his  riaves,  including 
Patrick,  to  be  set  free  in  Georgia,  or  sent  where  they  could  be  free.  Bdd  that  the 
above  clause  of  the  codicil  was  an  acknowledgment  by  the  master,  that  Patrick 
was  free,  by  his  consent 

The  widow  of  testator  brought  Patrick,  then  a  boy  ten  or  twelve  years  old,  from 
Ireland  to  South  Carolina,  kept  possession  of  him  here  several  years,  and  then 
sold  him  as  a  slave.  Patrick,  within  four  years  after  arriving  at  the  age  of  twen- 
ty-one, fled  from  the  purchaser  and  went  to  the  defendant,  who,  being  sued  in 
trover,  defended  the  action,  on*  the  ground  that  Patrick  was  free.  Heid  that  the 
possession  of  the  widow  could,  in  no  point  of  view,  defeat  Patrick's  rig^t  to  free- 
dom. 

By  suffering  himself  to  be  sold  without  giving  notice  that  he  is  free,  a  free-negro  does 
not  thereby  estop  himself  from  asserting  his  right  to  freedem. 

Before  O'Neall,  J.,  at  Edgefield^  Spring  Term,  1850. 

The  report  of  his  Honor  the  presiding  Judge  is  as  follows : 
«  This  was  an  action  of  trover  for  a  negro  man,  Patrick,  at  the 
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trial  proved  to  be  between  22  and  25 ;  there  was  also  a  count  in 
case  against  the  defendant,  for  inducing  the  said  negro  to  runa- 
way from  the  service  of  the  plaintiff,  Eugenia,  when  sold. 

^^  Edward  Quinn  was  once  the  owner  of  Patrick ;  he  resided 
in  Augusta,  Georgia ;  he  visited  Ireland,  his  place  of  nativity,  in 
1832  or  1833;  He  there  remained,  and  died  there  in  1834,  pro- 
bably between  September  and  December.  When  he  went  to 
Ireland,  he  carried  with  him  two  of  his  slaves,  Cherry  and  her 
son  Patrick,  the  negro  now  in  dispute.  In  the  beginning  of  his 
will,  he  describes  himself  as  ''  Edward  Quinn,  late  of  Geoi^ia, 
Richmond  Ck)unty,  Augusta,  but  now  of  Brook  Bank,  Clones 
County,  Monaghan,  Ireland/'  His  will  bears  date  19th  March, 
1834,  and  a  codicil  thereto,  19th  Sept.  1834.  It  was  admitted  to 
probate  in  the  Prerogative  Court  of  Ireland,  and  the  original 
there  remains ;  a  copy  was  sent  on  to  Augusta,  Geoi^a,  and 
was  admitted  there  as  and  for  his  last  will  and  testament.  He 
appointed  John  Bones  and  Robert  Oampbell,  of  Augusta,  Geor- 
gia, his  executors ;  they  refused  to  qualify,  and  the  defendant 
became  administrator,  with  the  will  annexed.  In  his  will  he 
directed  all  his  negroes,  including  Cherry  and  Patrick,  to  be  set 
free  in  Georgia,  if  an  act  of  the  Legislature  could  be  obtained 
for  that  purpose,  if  not,  to  be  sent  wherever  they  could  be  free. 
In  his  codicil  he,  however,  alters  this  in  relation  to  Patrick. 
The  6th  clause  is  as  follows :  "  I  will  and  bequeath  the  sum  of 
£60  sterUng  to  the  bla<±  child  whom  I  brought  to  this  place, 
called  Patrick  Edward  Quinn,  and  I  allow  my  wife  to  take  care 
of  him,  to  give  him  a  good  education,  and  when  he  arrives  at 
the  proper  age,  to  send  him  to  a  decent  trade."  At  the  death  of 
the  testator,  Patrick  was  in  Ireland ;  so  was  his  mother  Cherry, 
and  a  child  bom  in  Ireland,  and  which  the  codicil  in  the  6th 
clause  states,  ^^ihe  swore  was  the  natural  child  of  Patrick  Mc- 
Dermoth."  The  testator  had  a  plantation,  and  many  other 
slaves  in  Georgia.  The  widow  Mary  J.  in  1836  came  to  Au- 
gusta, Geoi^a ;  she  returned  to  Ireland,  and  married  John 
Clarke  in  1838. 

'^  After  her  marriage,  she  and  Clarke  removed  to  Charleston, 
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South  Gai*olina,  and  brought  with  ihem  ^e  boy  Patrick,  ttien,  I 
suppose,  between  10  and  12  years  old.  After  their  arrival, 
Clarke,  in  a  conversaticm  with  Mr.  Bones,  ol  Augusta,  Georgia, 
said  to  him  that  '^  Patrick  was  not  li^g  with  him  and  his  wife 
as  a  slave,  but  that  he  waa  firee,  and  he,  Clarkie,  knew  it" 

"  In  a  bill  filed  by  Clarke  and  wife  vs.  this  defendant  in  Aur 
gusta,  XSeorgia,  an  account  was  had,  and  the  balance  of  assets 
m  hand  was  decreed  to  be  s^ed  on  Mis.  Clarke.  In  that  case, 
they  did  not  leeover  any  thing  on  account  of  the  slaves  in 
Georgia. 

'<  Mrs.  Clarke  and  h^  husband  had  Patrick  in  possession  fiom 
their  arrival  in  Charleston,  from  1838  to  1845  or  1846 ;  he  was 
then  sold  for  debts  of  Clarke,  and  purchased  by  Mary  J.  darke, 
his  wife,  who  was  a  sole  trader.  She  sold  him,  in  184B,  to  Mrs, 
Guillemette,  then  difeme  sole;  she  intermarried,  in  1848,  with  het 
co-plaintiff.  In  June  of  that  year,  before  her  intermarriage,  Pat- 
rick escaped  from  her  service. 

"  Letters  from  defendant,  which  were  supposed  to  fix  upon 
him  the  fact  of  procurmg  his  escape,  one  of  26th  June,  1846, 
addressed  to  Patrick,  another  of  16th  August,  1848,  addressed  to 
E.  Y.  Fourgeaud,  (the  plaintiff)  were  given  in  evidence. 

^^The  jury  were  told,  that  I  thought  that  either  Ireland  or 
Georgia  might  be  found  to  be  the  domicil  of  Edward  Ctuinn. 
The  facts  might  sustain  a  verdict  either  way ;  but  I  thought  it 
altogether  immatenai.  For  the  man  Patrick  having  been,  wh«i 
a  child,  carried  by  the  testator  to  Ireland,  he  became,  according 
to  the  law  of  that  country, /rce.  That  it  was,  however,  true,  if 
his  master  had  not  intended  he  should  be  firee,  on  returning  with 
him  to  a  country  where  slavery  was  acknowledged,  he  would 
still  be  a  slave.  That  this  would  also  be  true  if^  under  his  will, 
he  had  been  returned  to  South  Carolina  or  Geoi^a,  as  a  slave. 
But  it  was  apparent  from  the  codicil,  the  testator  treated  him  bm 
free ;  and  that  Mrs.  Clarke's  possession  was  as  a  mere  testamea* 
tary  personal  guardiaiL  This,  too,  was  evidenced  by  Clarke's 
admission,  that  he  was  free.  The  jury  were  told  that  the  per* 
sonalty  did  not  vest  in  the  deceased's  heirs ;  that  it  was  in  his 
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executor  or  administimtor ;  that  the  p^sonal  estate  in  Georgia 
was  in  the  defendant ;  and  if  they  believed  from  the  proof  (the 
letters)  that  Patrick  come  to  Savannah  before  he  went  to  New 
York,  the  legal  estate  would  be  in  the  defendant* 

^  I  told  the  jury,  if  Patrick  was  free  by  the  law  of  Great  Brit- 
ain, and  the  assent  of  his  master  thereto,  I  was  of  opinion  that 
the  statute  of  limitations  could  not  destroy  his  rights.  1st,  Be^ 
cause  four  years  had  not  elapsed  after  he  attained  to  21,  belbia 
he  escaped.  2d,  That  the  possession  of  Clarke  and  wife  was 
entirely  fiduciary.  So,  too,  I  told  them  that  the  sale  of  Patrick) 
as  Clarke's  property,  and  as  the  property  of  Mrs.  Clarke,  could 
not  defeat  his  right  of  freedom,  if  he  was  otherwise  entitled  to 
it" 

The  jury  found  for  the  defendant ;  and  the  plaintiff  appealed^ 
and  now  moved  tibis  Court  for  a  new  trial,  on  the  grounds : 

1st  That  Georgia  being  the  domicil  of  the  testator,  Edward 
Quinn,  the  law  of  that  State  governs  as  to  the  personalty,  and 
vests  the  right  to  Patrick  in  Mrs.  Clarke,  who  was  sole  heir. 

2nd.  Because  his  Honor  charged  that  the  question  of  domieil 
was  iomiaterial,  inasmuch  as  Patrick  was  free  under  the  law  of 
England.  Whereas,  it  is  submitted,  that  the  laws  of  that  coun** 
try  operated  in  this  case  only  so  long  as  Patrick  was  under  their 
jurisdiction. 

3d.  Because  his  Honor  chained  that  the  will  of  Quinn  might 
be  regarded  as  evidence  of  his  assent  to  the  freedom  of  Patrick, 
80  as  to  vest  his  right  under  the  law  of  England.  Whereas,  it  is 
submitted,  that  such  an  effect  could  only  be  produced  by  an 
assent  to  present  freedom,  and' not  by  a  will  intended  to  take 
effect  under  the  law  of  another  country. 

4th.  Because  possession  of  Patrick  in  South  Carolina,  after  the 
Act  of  1841,  and  suit  brought  by  Clarke  to  recover  the  other 
negroes,  were  such  notice  of  adverse  claim  as,  in  four  years 
tfiereafter,  wotdd  give  a  good  titl^. 

6th.  Because,  in  any  view  of  the  case,  the  plaintiff  was  enti- 
tled to  recover,  inasmuch  as  Patrick  permitted  himself  to  be  sold 
without  notice,  afker  he  was  of  fuU  age,  and  had  notice  of  his 
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irigbts,  and  is  thereby  estopped  fiom  denying  tbat  be  is  fbe  slave 
of  the  plaintiff. 

Pressleyj  for  the  motion,  cited  6  Yes.  760 ;  Prince's  Dig.  794 ; 
4 Cobb  &  Kelley, 446;  1  Salk.  666 ;  1  Loft,  1. 

Bauskett,  contra,  cited  1  Bail.  137,  623 ;  2  Rich.  160 ;  6  Har. 
&  Johns.  194 ;  Wheeler's  Law  of  Slavery,  348, 101 ;  26  Eng. 
C-  L.  R.  367 ;  20  Howel  St  Tr.  1 ;  9  Eng.  C.  L.  R.  138. 

Curuij  per  O'Nsall,  J.  In  discussing  this  case,  I  do  not 
propose  to  notice  the  grounds  of  appeal  in  the  order  in  which 
they  are  set  down.  Two  main  questions  are  to  be  decided: 
1st,  Was  the  man,  Patrick  E.  Quinn,  when  he  came  to  South 
Carolina,  free?  2d,  Has  he  in  any  way  forfeited  or  lost  his  right 
to  freedom  since  ? 

1.  Patrick  was  bom  the  slave  of  Edward  Quinn,  then  a  citi- 
zen of  Georgia.  His  master  thought  proper  to  carry  him  to  Ire- 
land. What  was  his  condition  there?  According  to  Somerset 
vs.  Stewarty  (Loft,  1^)  he  became  thereby  free.  That  that  case 
carries  the  law  further  than  I  should  willingly  acknowledge,  is 
true.  But  if  the  master  carries  a  slave  to  Great  Britain  to  set 
him  free,  or  while  there  assents  in  any  way  to  his  freedom,  there 
can  be  no  objection  to  the  validity  of  freedom  thus  acquired.  For 
if  the  law  of  the  place  does  not  prohibit  emancipation,  no  one 
can  object  to  the  dissolution  of  the  tie  of  slavery.  It  is  true,  if  a 
master  carries  his  slave  to  Great  Britain,  or  elsewhere,  where 
slavery  does  not  exist,  and  against  his  will,  his  slave  be  allowed 
to  go  as  free,  I  have  no  doubt  he  may  reclaim  him — or  if  the 
slave  returns  to  a  country  where  slavery  is  recognized,  he  ipso 
facto  is  remitted  to  his  original  condition. 

In  this  case,  the  master  was  in  Ireland  for  more  than  two 
years,  during  which  time  he  had  with  him  the  boy  Patrick. 
He  there  died  in  ^34,  and  his  will  and  codicil  were  proved  in 
the  Prerogative  Court  of  that  country.  It  might  be  an  interest- 
ing inquiry,  whether  Patrick,  by  the  law  of  thd  place,  if  to  be  re- 
garded at  all  as  property,  did  not  thereby  become  the  property  of 
the  Rev.  Francis  Goodwin,  Parish  Priest  of  DrummuUy,  in  the 


APPEALS  AT  LAW.  191 

Colmnbiav  Norember,  1860. 

County  of  Terinamgh,  Irelandy  the  executor  named  fw^  and  who 
qualified  in  Ireland.  But  in  the  view  I  take  of  this  case,  it  is 
not  necessary  to  notice  ihaJt^  further  than  to  say  that,  as  execu- 
tor, his  assent  to  whatever  was  necessary  to  confer  freedom  on 
Patrick  is  necessarily  to  be  implied  from  his  permitting  him  to 
follow  the  condition  assigned  to  him  by  the  testator.  By  the 
original  will,  the  testator  directed  all  his  slaves — ^those  in  Georgia, 
as  well  as  Patrick  and  his  mother,  then  in  Ireland,  to  be  set  firee 
if  an  Act  of  the  Legislature  of  the  State  of  Georgia  for  that  pur* 
pose  could  be  obtained ;  and,  if  not,  then  that  they  should  be  al- 
lowed to  go  wherever  they  could  be  free.  If  the  right  of  fireedom 
depended  on  this  clause,  then  it  might  be  very  well  contended 
that  Patrick,  in  a  slave  country,  such  as  South  Carolina  or  Geor- 
gia, would  remain  a  slave,  no  matter  in  what  point  of  view  he 
might  have  been  re^rded  in  Ireland.  But  the  fifth  clause  of 
the  codicil  gives  a  very  difierent  aspect  to  the  case.  For  in  it 
the  testator  says,  '^  I  will  and  bequ^ith  the  sum  of  £60  sterling 
to  the  black  child  whom  I  brought  to  this  place,  called  Patrick 
Edward  Quinn,  and  I  allow  my  wife  to  take  care  of  him,  to  give 
him  a  good  education,  and,  when  he  arrives  at  the  proper  age,  to 
send  him  to  a  decent  trade." 

This  clause,  where  it  is  permissible  by  law  to  manumit  a  slave 
by  will,  would,  on  being  assented  to  by  the  executor,  confer  free- 
dom. In  a  coimtry  where  negro  slavery  is  not  recognized,  as  in 
Ireland,  and  in  other  parts  of  the  kingdom  of  Great  Britain,  it 
would  certainly  be  regarded  as  a  virtual  acknowledgment,  on 
the  part  of  the  master,  that  the  negro  was  free,  by  his  consent. 
For  it  is  to  be  remarked  that  here  he  does  not  speak  of  Patrick, 
as  he  did  the  March  preceding,  in  his  wilL  Then  he  spoke  of 
him  as  his  property.  But  now,  in  the  codicil  of  September,  he 
calls  him  ''the  black  child  I  brought  to  this  place."  This  shews 
that  he  had  ceased  to  r^^ard  him  as  property.  The  bequest  to 
him  of  a  pecuniary  legacy,  the  placing  him  in  the  care  of  his 
wife  to  be  educated,  and  then  to  be  put  to  a  trade,  are  conclusive 
of  his  assent  to  freedom*  This  therefore  establishes  that  the  ne- 
gro was  free  m  Ireland,  both  by  the  general  law,  and  also  by  the 
assent  of  his  master,  as  evidenced  by  his  will. 
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2.  The  possession  by  Mrs.  Clarke,  the  wife  of  the  testatoi'i 
could  not  in  any  point  of  view  defeat  the  freedom  of  Patridc 
For  she  received  him  tmder  the  will  as  a  person  committed  to 
her  care,  and  not  as  property.  She  and  her  second  husbandi 
Clarke^  according  to  the  testimony  of  Boiles,  did  not  hold  htm  as 
a  slave,  but  as  free.  That  any  right  against  his  freedom  could 
arise  from  her  possession,  is  utterly  inconsistent  with  the  fids* 
ciary  character  in  which  she  stood  to  him.  By  the  codicil,  and 
her  acceptance  of  the  trust,  she  became  his  testamentary  guaid* 
ian.  If  therefore  she  and  Clarke  had  been  in  possession  for  many 
years  after  he  had  attained  to  full  age,  I  should  have  held  that 
it  could  not  affect  the  right  of  freedom.  Indeed  I  know  of  no 
statutory  bar  which  would  cut  off  that  right  But  here  it  is  per- 
fectly idle  to  talk  about  it  For  the  negro,  before  he  fled  from 
the  service  of  the  plaintiff,  Eugenia,  had  not  been  of  age  four 
years.  That  the  negro  became  a  slave  by  entering  this  State 
against  the  law,  is  not  true.  It  is  possible  he  might  have  been 
condemned  and  sold  under  the  provisions  of  the  Act  oi  1836,  if 
he  came  to  this  State  after  its  enactment,  and  of  his  own  will. 
But  he  had  not  been  condemned  nor  sdd  under  any  such  Act 
Nor  did  he  come  to  the  State  of  his  own  will ;  for  he  was  a  mi- 
nor when  he  came.  His  coming  must  be  ascribed  to  Clarke  and 
wife,  and  not  to  himself.  It  cannot  be  necessary  to  ai^e  the 
proposition,  that  the  silence  of  the  negro,  when  sold  as  the  prop- 
erty of  Clarke,  or  of  Mrs.  Clarke,  could  not  afiect  his  right  to  free> 
dom ;  for  the  status  arising  from  his  color  cumpelled  him  to  be 
silent.  But  never  in  any  aspect  could  I  consent,  that  a  fireeman 
should  be  concluded  by  any  leggl  implication  arising  fiom  his 
lailing  to  assert  his  right  to  freedcMn,  when  he  was  in  the  hands 
of  another,  who  chose  to  sell  him  as  a  slave. 

These  views  dis{K>se  of  the  case,  and  shew  that  the  plaintiffii 
have  no  right  of  property ;  and  therefore  that  the  verdict  below 
is  right 

The  motion  for>a  new  trial  is  dismissed. 

Evans,  WaadlajT}  FrosT|  Withebs  and  Whithbh,  JJ.| 
concurred. 

Motion  dismissed. 
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The  State  vs.  J.  A.  Laney. 

In  an  indictment,  under  the  Act  of  1834,  for  gaming  with  a  slave,  it  is  not  necessary 
to  allege,  nor  is  it  necessary  to  prove,  on  the  trial,  what  the  parucular  game  played 
at  was,  or  that  there  was  any  betting :  such  an  indictment  is  sufficient  if  it  alleges 
that  the  defendant  "  wilfully  and  unlawfully  did  game  with  a  certain  negro  slaye," 
Ac. ;  and  it  is  sufficient  to  prore  on  the  trial  that  the  defendant  played  at  cards  with 
the  slave. 

Before  Withers,  J.,  at  York,  Fall  Term,  1850- 

This  was  an  indictment  for  gaming  with  a  slave,  named  Jim, 
belonging  to  one  Simerall.  The  fact  that  the  defendant  played 
at  cards  with  Jim,  was  fully  proved.  There  was  no  proof,  how- 
ever, of  any  betting,  nor  did  the  only  witness,  who  testified,  know 
what  game  was  played.  The  jury  foimd  the  defendant  guilty ; 
and  he  appealed,  and  now  moved  in  arrest  of  judgment,  and, 
failing  in  that  motion,  for  a  new  trial,  on  grounds  stated  in  the 
decision  of  this  Court 

A.  W.  Thomson,  Bell,  for  the  motion. 

Dawkinsy  Solicitor^  contra. 

Curia,  per  Evans,  J.  The  indictment  charges  that  the  de- 
fendant '^  wiifuUy  and  unlawfully  did  game  with  a  certain  negro 
slave,"  ''and  did  then  and  there  bet  on  the  said  game."  The 
Act  of  1834  (7  Stat.  469,)  is  in  these  words :  "If  any  white  per- 
son shall  game  with  any  free  negro  or  person  of  color,  or  slave, 
or  shall  bet  upon  any  game  played,  wherein  one  of  the  parties  is 
a  free  negro,  person  of  color,  or  slave,  or  shall  be  willingly  pres- 
ent, aiding  and  abetting,  where  any  game  of  chance  is  played,  as 
aforesaid,  such  person  shall,"  &x5. 

The  first  motion  is  in  arrest  of  judgment,  because  the  indict- 
ment does  not  state  the  game  played  at,  which  was  necessary  to 
justify  the  Court  m  pronouncing  judgment 

The  second  is  for  a  new  trial,  because  the  indictment  alleges 
that  the  defendant  did  also  "  bet  on  the  said  game,  when  there 
was  no  proof  of  any  betting,  nor  was  there  any  proof  that  any 
game  was  played  at  by  the  defendant" 
13 
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As  to  the  ground  for  a  new  trial,  I  have  only  to  remark  that 
the  proof  was  clear  that  the  defendant  played  at  cards  with  the 
slave  mentioned  in  the  indictment,  and  that  it  was  decided  in 
Natesfs  case  (3  Hill,  200,)  that  it  was  not  necessary  to  allege  or 
prove  there  was  any  betting. 

The  first  ground  is  not  so  clear.  The  rule  which  seems  to  be 
laid  down,  by  all  the  elementary  writers  on  Criminal  Pleadings, 
is,  that  every  criminal  offence  is  the  doing  or  omitting  to  do  some 
act  which  the  law  forbids  or  commands ;  and  in  an  indictment 
all  the  facts  and  circumstances  entering  into  the  definition  of  the 
crime  must  be  set  out.  (Arch.  Cr.  PL  41.)  If  time  or  place  <» 
the  means  enter  into  the  character  of  the  offence,  then  they  must 
be  set  out.  But  if  tlie  act  be  prohibited  without  reference  to  the 
time,  place  or  manner  of  committing  it,  then  these  circumstances 
may  be  omitted.  This  is  illustrated  by  the  following  cases: 
Bex  vs.  Mastm^  (2  T.  R.  681,)  was  an  indictment  for  obtaining 
money  by  false  pretences :  it  was  held  that  the  alleged  false  pre- 
tences should  be  set  out,  because,  without  then^  there  would  be 
no  crime.  But  in  the  King  vs.  CHU  ^  Henry^  (2  B.  &,  Aid. 
204,)  the  indictment  alleged  that  the  defendants  did  unlawfully 
conspire  and  combine  together,  by  divers  false  pretences  and 
subtle  devices,  to  obtain  money.  This  was  held  sufficient,  be- 
cause the  crime  consisted  in  the  conspiracy  and  Oombinationy 
and  not  in  the  means  by  which  it  was  accomplished.  In  Xht 
State  vs.  Cantrell,  (2  Hill,  389,)  the  indictment  was  on  the  SIrI- 
ute  22  and  23  Car.  2,  ch.  7,  which  provides  that  "  if  any  person, 
in  the  night  time,  maliciously,  unlawfully  and  wilfully  shall  kUI 
or  destroy  any  horse,"  dbc,  it  was  held  that  the  manner  of  killing 
need  not  be  set  out,  because  that  was  no  part  of  the  crime.  Any 
killing,  if  of  malice,  and  wilful,  was  within  the  meaning  and  words 
of  the  statute.  But  in  an  indictment  for  gaming,  under  the  Act 
of  1816,  (6  Stat.  27,)  to  charge  a  man  with  playing  at  cards,  with- 
out alleging  that  it  was  done  at  a  tavern  or  some  of  the  places 
enumerated  in  (he  statute,  will  not  do ;  because  the  place  is  a 
constituent  part  of  the  offence.  Every  playing  at  cards  is  not 
prohibited  by  that  statute ;  it  is  only  criminal  when  done  at  par. 
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ticQlaf  places ;  the  place,  therefore,  miist  be  alleged,  because  that 
enters  into  the  definition  of  the  offence. 

So  also  in  Nat&fs  case,  (3  Hill,  200,)  which  was  an  indictment 
under  this  same  Act  of  1834,  it  was  held  not  to  be  necessary  to 
allege  that  there  was  any  betting,  because  the  offence  was  com- 
plete without  it  ^^The  general  rule  seems  to  be,  that  in  an  indict- 
ment for  an  offiHice  created  by  a  statute,  it  is  suflGicient  to  describe 
the  offence  in  the  words  of  the  statute ;  and  if,  in  any  case,  the 
defendant  insists  on  a  greater  particularity,  it  is  for  him  to  shew 
that,  from  the  obvious  intention  of  the  Legislature,  or  the  known 
principles  of  law,  the  case  falls  within  some  exception  to  the 
general  rule.''  This  is  what  is  said  by  Wharton  in  his  Amer. 
Crim.  Law,  91,  and  is  in  conformity  with  the  English  and  our 
own  decisions.     CatUrelPs  case  (2  Hill,  389). 

Let  us  now  test  this  case  by  these  rules.  The  indictment  is 
framed  in  the  words  of  the  statute,  and  that,  according  to  the 
general  rule,  would  be  sufficient.  But  the  reply  to  this  is,  that 
game  means  a  sport  or  amusement  —  and,  taking  the  whole 
clause,  it  is  manifest  the  Legislature  meant  by  the  word  game 
some  unlawfbl  game,  and  this  ought  to  be  set  out,  that  the  Court 
may  know  whether  the  game  is  one  prohibited  by  law.  Assum- 
ing that,  by  the  word  'game,'  the  Legislature  meant  playing  at 
some  unlawful  or  prohibited  game,  it  is  immaterial  what  the 
game  was.  It  wpuld  be  equally  within  the  prohibition  whether 
played  with  cards  or  dice,  or  at  any  gaming  table,  such  as  are 
described  in  the  Act  of  1816,  or  by  whatever  name  it  may  be 
called.  According  to  the  principles  above  stated,  the  kind  or 
name  of  the  game  is  no  part  of  the  offence,  any  mors  than  whe- 
ther there  was  betting,  which  in  Nate^s  case  was  held  to  be  an 
unnecessary  allegation.  There  is  nothing  in  the  English  cases 
which  sheds  much  light  on  this  subject,  except  those  before  quo- 
ted as  to  the  requisites  of  an  indictment ;  but  there  are  some 
American  cases  very  much,  if  not  exactly,  like  the  one  under 
consideration.  The  State  vs.  Dole  (3  Blackf.  294,)  was  an  in- 
dictment against  a  grocer  for  suffering  gaming  in  his  shop.  The 
iudictment  was  quashed  on  the  Circuit,  because  it  did  not  set  out 
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the  particular  game  played.  But  in  the  Supreme  Court  it  was 
held  to  be  sufficient,  because  all  games  were  unlawful  in  suck 
places.  The  State  vs.  Bougher  (3  Blackf.  307,)  was  an  indict- 
ment for  gaming  at  a  tavern.  The  words  of  the  Indiana  statute 
are,  "  Any  person  who  shall  play  at  any  game,''  &c.  The  in- 
dictment charged  the  offence  in  the  words  of  the  statute,  without 
stating  what  game  was  played.  It  was  held  sufficient,  because 
the  words  were  general,  and  included  all  games. 

By  the  Act  of  1834  the  Legislature  intended  to  punish  the 
playing  at  any  game  or  sport  with  a  free  negro  or  slave,  or  they 
meant  only  such  games  as  are  prohibited,  and  therefore  unlaw- 
ful, as  seems  more  likely,  and  as  is  intimated  in  NcUe^s  case.  In 
either  case,  the  prohibition  being  general,  it  is  unnecessary  to  al- 
lege the  particular  game,  because  the  crime  consists  in  playing 
any  game  or  any  unlawful  game  with  a  free  negro  or  slave.  In 
the  King  vs.  EcdeSj  cited  in  6  T.  R.  628,  BuUer  said,  'Hhe  means 
are  matter  of  evidence  to  prove  the  charge,  and  not  the  crime  ii- 
selfl"  So  in  this  case,  I  would  say  that  the  game  played  is  evi- 
dence to  prove  the  defendant's  guilt,  but  does  not  enter  into  the 
definition  of  the  crime.    The  motions  are  therefore  dismissed. 

O'Neall,  Wardlaw  and  Withers,  JJ.,  concurred. 

Motions  dismissed. 


O.  W.  KiUian  vs.  Z.  P.  Hemdan. 

In  an  action  of  coTenant,  it  is  not  necessary  to  set  out,  in  the  declaration,  the  whole 
deed ;  it  is  sufficient  to  set  out  those  coYenants  only  which  contain  the  mutual  stip- 
ulations and  conditions  which  are  essential  to  the  plaintiff's  cause  of  action. 

In  declaring  in  coyenant,  if  profert  be  made  of  the  deed,  and  the  coyenant  be  mis- 
recited,  the  defendant  cannot  demur  specially,  alleging  the  misrecital  as  the 
of  demuner,  without  first  craring  €jer  of  the  deed  and  setting  it  out  m  kmc 
■o  as  to  make  it  a  part  of  the  record. 

Before  Withers,  J.,  at  Union.  Fall  Term^  1850. 
This  was  an  action  of  covenant,  founded  upon  an  agreement, 
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under  seal^  whereby  the  plaintiff  undertook,  in  consideration  of 
$2,160,  to  be  paid  to  him  by  the  defendant,  to  build  a  dwelling* 
bouse  for  the  defendant,  according  to  specifications  set  forth  in 
the  agreement. 

The  agreement  contained  the  following  language,  to  wit: 
"  And,  when  the  said  house  is  so  finished  and  completed  in  all 
things,  then,  upon  the  receipt  of  the  same  by  the  said  Hemdon, 
and  he  being  satisfied  that  the  said  house  is  built  and  finished 
according  to  this  contract,  and  all  that  is  expressed  and  implied 
in  the  same,  then  the  said  Hemdon  is  to  pay  to  the  said  Killian 
twenty-one  hundred  and  fifty  dollars. 

^^  And  it  is  further  provided  by  this  agreement,  that,  in  case 
the  said  Hemdon  and  Killian  cannot  agree  as  to  whether  the 
said  house  is  finished  and  completed,  according  to  the  tme 
intent  and  meaning  of  this  agreement,  then  they  are  to  call  upon 
competent  judges  to  pass  upon  the  same." 

The  declaration,  after  stating  the  covenant  on  the  part  of  the 
plaintiff  alleged  that  the  defendant  covenanted  to  pay  the  plain- 
tiflf  $2,160,  ^  when  the  said  dwelling-house  should  be  finished 
and  completed  in  the  style  particularly  set  forth  in  said  written 
agreement,  and  the  same  received  by  the  said  Z.  P.  Hemdon ;" 
and  then  averred  performance  on  the  part  of  the  plaintiff,  con- 
cluding the  averment  as  follows,  ''which  said  dwelling-house 
was  then  received  by  the  said  Z.  P.  Hemdon,  who  has  ever 
since  continued  to  use  and  occupy  it"  The  declaration  stated 
the  breach,  and  concluded  by  making  profert  of  the  agreement. 

The  defendant  demurred  specially,  and  assigned  the  following 
causes :  1.  ''  The  said  declaration  does  not  set  out  in  full  the 
writing  declared  upon,  so  as  to  fumish  the  same  at  length,  so 
that  the  defendant  can  answer  the  same.  2.  That  the  said 
declaration  does  not  aver  that  the  said  defendant  was  satisfied 
by  plaintiff  with  the  house  agreed  to  be  built  for  him,  or  set  out 
that  part  of  the  agreement,  as  it  appears  from  said  agreement, 
that  it  is  one  of  the  terms  upon  which  the  said  defendant  obli- 
gates himself  to  pay  the  said  plaintiff  for  building  the  house 
mentioned  in  the  agreement." 
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His  Honor,  the  presiding  Judge,  overruled  the  demurrer ;  and 
the  defendant  appealed,  and  now  moved  this  Court  to  reverse 
the  decisicm  of  the  Judge  below,  on  the  grounds — 

1.  Because  the  judgment  on  the  demurrer  should  have  beea 
for  the  defendant,  upon  the  causes  of  demurrer  set  out  in  the 
same,  and  other  good  causes,  apparent  in  the  pleadings. 

2.  Because,  if  the  agreement  in  full  is  to  be  considered  as  set 
out  by  plaintiff,  or  otherwise,  and  is  a  part  of  the  pleadings, 
there  then  appears  to  be  no  cause  of  action. 

Gist,  for  the  moti(m« 
Dawkins,  contra. 

Curioy  per  Frost,  J. — ^The  declaration  sets  out  the  mutual 
covenants  of  the  plaintiff  and  defendant,  that  the  plaintiff  would 
build  a  house  for  drfendant,  according  to  a  certain  plan  and  spe- 
cifications contained  in  the  deed,  and  that  defendant  would  pay 
the  plaintiff  $2,160,  ^  when  the  said  dwelling-house  should  be 
finished  and  completed,  in  the  style  particularly  set  forth  in  the 
said  written  agreement,  and  the  same  received  by  the  said  Z.  P. 
Hemdon."  The  declaration  then  avers  performance  by  the 
plaintiff,  in  that  he  had  completed  the  said  dwelling-house,  and 
that  the  same  was  "  then  received  by  the  said  Z.  P.  Hemdon, 
who  has,  ever  since,  continued  to  use  and  occupy  it."  From  the 
deed,  the  defendant's  covenant  is  shown  to  be  that,  on  the  com- 
pletion of  the  house,  ^  and  upon  the  receipt  of  the  same  by  the 
said  Herndon,  and  he  being  satisfied  that  the  said  house  is  built 
and  finished  according  to  the  contiact,  and  all  that  is  expressed 
and  implied  in  the  same,  then  the  said  Hemdon  is  to  pay  to  the 
said  Killian  twenty-one  hundred  and  fifty  dollars." 

The  plaintiff  made  profert  of  the  deed.  The  defendant, 
without  demanding  oyer^  or  setting  out  the  deed,  demurs ;  and, 
for  causes  of  demurrer,  assigns — first,  that  the  plaintiff  has  not 
inserted  the  whole  deed  in  the  declaration ;  and,  secondly,  that 
the  plaintiff,  in  averring  performance,  has  not  set  out  that  the 
defendant  was  ^^  satisfied  that  the  said  house  was  built  and 
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finished,  according  to  the  contract,''  &c.f  which  is  part  of  the 
defendant's  covenant,  "  as  appears  by  the  agreement." 

With  respect  to  the  first  cause  of  demurrer,  it  is  clearly  not 
necessary  to  set  out  the  whole  deed ;  but  it  is  sujQicient  to  set 
out  those  covenants  only  which  contain  the  mutual  stipulations 
and  conditions  which  are  essential  to  the  plaintiff's  cause  of 
action :  {JSmUh  vs.  Youmans,  1  Saund.  317.) 

The  second  cause  of  demurrer  assumes  that  it  is  an  essential 
condition  to  the  plaintiff's  right  of  action,  that  the  house  should  be 
completed,  according  to  the  terms  of  the  contract,  and  be  received 
by  the  defendant;  and,  tdso^  that  the  defendant  should  be  '^sa- 
tisfied that  the  house  was  built  and  finished  according  to  the 
contract,"  &c ;  and  denies  that  performance  of  the  plaintiff's 
covenant  is  sujQiciently  pleaded,  because  it  is  not  averred  that 
the  defendant  was  "  satisfied,"  d&c.,  in  the  words  of  the  covenant. 

This  objection  was  principally  considered  in  the  Circuit 
Court  It  is  not  intended,  by  this  Court,  to  express  any  opinion 
whether  the  plaintiff  may  not  recover  the  stipulated  price,  if  he 
proves  the  faithful  performance  of  his  covenant,  though  the 
defendant  may  not  be  "  satisfied,"  <fec.,  nor  to  decide,  if  it  be 
proved  that  the  house  was  built  according  to  the  terms  of  the 
contract,  whose  fault  it  may  be  that  the  defendant  is  not  satisfied. 
If  it  be  not  an  essential  precedent  condition  to  the  plaintiff's 
right  of  action  that,  over  and  above  proof  of  the  faithful  per- 
formance of  his  contract,  the  plaintiff  should  also  prove  that  the 
defendant  was  "  satisfied,"  &c.,  then  the  omission  to  aver  that 
the  plaintiff  was  "satisfied"  cannot  be  cause  of  demurrer. 
What  is  the  legal  effect  of  the  defendant's  covenant  cannot  be 
decided  on  this  demurrer,  because  the  deed  is  not  set  out  on  the 
record. 

A  more  obvious  and  fatal  objection  is  presented  by  the  form 
of  the  demurrer.  The  performance  of  covenants  may  be  stated 
either  according  to  their  substance  and  legal  effect,  or  in  the 
words  of  the  covenant.  It  must,  however,  be  averred  in  strict 
conformity  to  the  deed:  Com.  Dig.  Pleader,  (c.  69.)  If  the 
covenant  be  set  out,  with  a  proferty  and  is  misrecited,  the  other 
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party  may  be  relieyed  by  praying  oyer  of  the  deed,  and  setting 
it  out,  in  hcBC  verba :  (1  Saund.  9.)  This  is  the  only  way  in 
which  the  party  can  be  relieved ;  for  he  cannot  reply  that,  by 
the  said  indenture,  it  was  further  agreed,  &c. :  {Smith  vs.  Bou- 
Cher  J  1  Keb.  613 ;  Stibbs  vs.  Clotigh,  1  Stra.  227 ;  1  Saund. 
316.)  The  deed  thus  set  out  on  oyer,  becomes,  in  effect,  a  part 
of  the  precedent  pleading :  {Smith  vs.  Youmans,  1  Saund.  316 ) 
And,  if  the  declaration,  in  the  statement  of  the  covenant,  is 
materially  variant  from  the  deed,  in  any  respect,  the  defendant 
may  demur  specially,  (Com.  Dig.  Pleader,  2,  3,)  or  he  may 
take  advantage  of  the  variance  by  motion  for  a  nonsuit :  (1  Phil. 
Ev.  210.)  The  defendant  not  having  demanded  oyer,  nor  set 
out  the  deed,  the  covenant  is  not  shown  on  the  record ;  and  the 
alleged  misrecital  cannot  be  the  subject  of  demurrer. 

Judgment  was  properly  rendered  for  the  plaintiff;  and  the 
motion  is  dismissed. 

(VNeall,  Evans,  Wabdlaw  and  Withers,  JJ.  concurred. 

Motion  dismissed. 


W.  H.  Carroll  vs.  /  N,  Stewart. 

Under  the  Act  of  1787,  (5  Stat.  15,)  making  it  lawful  for  the  executors  of  a  will,  **  or 
the  majority  of  such  executors  as  shall  qualify,"  in  certain  cases,  to  sell  and 

\  convey  the  lands  of  their  testator,  one  of  two  qualified  executors  cannot  sell  and 
convey. 

Before  Withebs,  J.,  at  York,  Fall  Term,  1860. 

This  was  an  action  of  trespass  to  try  the  title  to  a  small 
parcel  of  land.  The  plaintiff  derived  title  from  the  last  will 
and  testament  pf  Thomas  Carroll,  who  devised  all  his  real 
estate  to  his  wife,  to  be  disposed  of  in  her  discretion,  during  life 
or  widowhood,  or  until  his,  the  testator's,  children  should  arrive 
at  full  age;  "and,  at  her  death,  or  marriage,  or  when  all  my 
children  shall  arrive  at  full  age,  I  will  that  the  property  be 
equally  divided  amongst  my  wife  and  children,  by  mutual  coa- 
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sent,  or  by  sale  of  the  whole."  Abram  Hardin  and  Joseph 
Whistenhunt  were  appointed  and  qualified  as  executors.  The 
widow  married ;  and,  thereupon,  Abram  Hardin  conveyed  the 
land  sued  for  to  the  plaintiff.  Joseph  Whistenhunt,  the  other 
executor,  was  examined  for  the  plaintiff,  and  said  that  letters 
were  issued  to  him  and  Hardin,  and  he  joined  in  making  some 
returns  at  first,  but  that  he  had  left  the  management  of  the 
estate  to  Hardin,  and  had  told  him  that  he  did  not  want  to  act 
in  that  matter.  The  land  was  sold  by  order  of  the  Ordinary, 
on  the  petition  of  Hardin.  The  warrant  to  appraise  it  was 
directed  to  him  only,  and,  after  that,  he  only  made  returns  to  the 
Ordinary's  ofSce. 

His  Honor  thought  that  Whistenhunt  should  have  joined 
Hardin  in  the  conveyance,  and  nonsuited  the  plaintiff. 

The  plaintiff  appealed,  and  now  moved  this  Court  for  a  new 
trial,  on  the  ground  that  his  Honor  erred  in  holding  that  the  deed 
executed  by  Hardin  to  the  plaintiff,  ought  to  have  been  jointly 
executed  by  Hardin  and  Whistenhunt :  it  appearing,  from  the 
evidence,  that  Whistenhunt  refused  to  act  as  executor  after  the 
marriage  of  the  widow,  and  refused  to  join  in  the  deed. 

Witherspoofif  for  the  motion. 
,  contra. 

Curia,  per  Frost,  J. — ^It  appears,  from  the  recital  in  the 
report,  that  the  testator  did  not  '^  will  and  declare  his  land  to  be 
sold  by  his  executors  f  and  this  power  to  sell  is,  therefore,  not  to  be 
derived  from  the  Statute  21  H.  8,  c.  4,  (2  Stat.  457.)  The  direc- 
tion  of  the  testator  is  that,  on  the  occurrence  of  a  certain  event, 
his  land  should  be  sold ;  but  it  is  not  declared  by  whom  the  sale 
should  be  made.  This  brings  the  case  within  the  Act  of  1787, 
(5  Stat  15,)  which  provides  that,  whenever  any  person  has 
directed  his  lands  should  be  sold  for  the  payment  of  debts,  or  for 
distribution,  among  legatees,  of  the  money  which  may  arise  from 
the  sale  in  such  case,  "  it  shall  be  lawful  for  the  executors  of 
such  person,  or  the  majority  of  such  executors  as  shall  qualify 
on  the  said  will,  if  no  person  is  expressly  named  for  that  pur- 
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pose,  to  sell  and  conyey  the  lands,  agieeable  to  the  intention  of 
the  testator."  Before  this  Act,  it  was  never  questioned  that, 
when  a  testator  directed  his  estate  to  be  sold,  but  gave  no  power 
to  his  executors  to  sell,  that  a  sale  by  the  executors  was  illegal : 
{Drayton  vs.  Draytany  2  Des.  Eq.  250.)  It  is  the  recited  pur- 
pose of  the  Act  to  remedy  that  inconvenience.  The  power  of 
the  executors  to  sell,  in  this  case,  must  be  entirely  derived  ftoai 
the  Act. 

The  authority  which  it  confers  must  be  strictly  pursued.  The 
Act  should  be  construed  in  analogy  to  the  case  of  a  power  to 
sell  land  conferred  by  a  will.  At  common  law,  when  the  devise 
is  that  two  executors  should  sell,  one  alone  caimot  sell,  though 
the  other  refused  to  be  executor,  or  die.  The  mention  of  the 
number  is  held  to  annex  a  personal  authority  to  them  and  to 
aiqwropriate  the  trust  to  them,  in  the  same  manner  as  if  the 
authority  were  given  to  two  persons,  by  name.  But,  if  the 
words  of  the  dense  be  answered,  that  is  held  sufficient :  as,  if 
one  make  three  executors,  and  devise  his  land  to  be  sold  by  his 
executors,  and  one  of  them  die  before  the  time  of  sale,  the  other 
two  may  sell,  because  the  terms  of  the  power,  which  require  the 
plural  number,  are  satisfied.  (Pow.  on  Dev.  238,  242.)  By  the 
Act  of  1787,  when  the  testator  has  directed  his  land  to  be  sold, 
and  no  person  is  expressly  named  for  that  purpose,  ^'  it  shall  be 
lawful  for  the  executors,  or  a  majority  of  such  as  shall  qualify," 
to  convey  the  land.  Hardin  cannot  claim  the  authority  con- 
ferred on  a  '^  majority  of  such  as  will  qualify ;"  for  one  is  not  a 
majority  of  two.  But  Hardin  and  Whistenhunt  might  have 
conveyed  jointly  under  the  power  conferred  on  the  executors. 

It  may  fairly  be  inferred  to  be  the  intention  of  the  Legislature, 
that  if  only  two  executors  are  appointed,  one  should  not  have  the 
power  to  sell,  without  or  against  the  consent  of  the  other ;  but 
that  the  concurrence  of  both  should  be  required,  and  be  showa 
by  their  uniting  in  the  deed  of  conveyance. 

The  motion  is  refused. 

O'Neall,  Evans,  Wardlaw  and  Withers,  JJ.,  concurred* 

Motum  disnUsMd. 
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Michael  Smithpeter  vs.  Administrators  of  Frederick  Isotl 

The  artificial  presumption  of  payment,  in  cases  to  which  the  statute  of  limitationsr 
does  not  apply,  arises  ftoia  the  liaise  of  twenty  years  uniebutted :  a  shorter  lapse 
of  time  is  only  a  circumstance,  which  may,  with  others,  create  the  belief  of  pay- 
ment, but  is  of  itself  insufficient. 

The  presumption  raised  from  a  definite  time  no  more  permits  a  juiy  to  give  to  a 
shorter  time  a  force  beyond  its  natural  efficacy  in  producing  belief,  than  the  bar 
under  the  statute  of  limitations  permits  a  near  approach  to  the  statutory  period  to 
ayail. 

A  verdict  finding  payment  from  the  lapse  of  sixteen  years,  and  circumstances  of 
doubtful  import,  set  aside ;  less  weight  liaving  been  given  to  it  because,  in  anoUier 
suit  on  the  same  obligation,  the  verdict  was  for  the  plaintiff. 

The  case  of  Blak$  vs.  QsumH,  (S  MoC.  340,)  examined. 

Before  Withers,  J.,  at  Union^  Fall  Term,  1850. 

rnie  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

^^  The  action  was  founded  on  two  single  hills,  executed  by  the 
intestate,  in  his  hfetime,  the  one  dated  February  23, 1832,  due 
25th  March,  1833 ;  Ihe  other  dated  21st  February,  1832,  due 
21st  March,  1833.  Writ  entered  18th  October,  1849.  The 
defence  rested  upon  the  presumption  of  payment,  arising  from 
lapse  of  time,  aided  by  the  evidence,  that  the  intestate,  (F.  Ison,) 
when  the  notes  were  made,  was  in  good  circumstances,  remained 
80  until  his  death,  six  or  seven  years  ago,  and  no  movement  had 
been  made  in  his  lifetime,  or  since  his  death,  to  collect  the 
money. 

^  In  the  argument,  Smithpeter  was  treated  as  a  horse-trader, 
or  itinerant  speculator  of  some  sort,  and  the  plaintiff's  counsel 
treated  him  also  as  a  resident  of  Tennessee.  The  evidence  was 
only  from  one  witness,  who  said  that,  about  the  time  the  notes 
were  dated,  he  saw  Smithpeter ;  did  not  know  where  he  resided^ 
but  heard  he  was  a  Tennessean.  He  had  neither  seen  or  heard 
of  him  since. 

^'  After  advising  the  jury  of  what  our  Courts  had  said  on  tha 
question  raised  by  the  defence,  I  told  them  that  the  question  was 
fcMT  them,  as  a  matter  of  belief,  arising  from  the  evidence.  If 
they  were  c<«vinced  by  it  that  the  notes  had  been  paid,  the  ver? 
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diet  must  be  for  defendants ;  if  not,  for  the  plaintiff— that  the 
law  did  not  presume  the  debts  paid  by  the  lapse  of  less  than 
twenty  years.    Verdict  for  the  defendants." 

The  plaintiff  appealed,  and  now  moved  this  Court  for  a  new 
trial,  on  the  ground,  that  the  verdict  was  against  the  charge  of 
his  Honor,  the  law  and  the  evidence ;  and  because  another  jury 
had  found  for  the  plaintiff  on  one  of  the  notes  sued  on  in  this 
case. 

Thomson^  for  the  motion. 
Dawkinsj  contra* 

Curia,  per  Wardlaw,  J. — ^Prom  admissions  at  the  bar,  it 
appears  that,  in  this  case,  the  plaintiff  had  in  his  possession,  and 
offered  in  evidence,  a  paper  signed  by  the  intestate,  Ison,  but  not 
sealed,  dated  about  the  same  time  as  the  single  bills,  whereby 
Ison  promised  to  pay  to  the  plaintiff  twelve  dollars  for  his  ex- 
penses, if  the  plaintiff  should  have  to  come  for  his  money ;  and, 
further,  that  on  one  of  these  single  bills,  a  suit  was  brought  by 
the  plaintiff  against  a  surety,  and,  at  the  same  term  when  this 
case  was  tried,  a  verdict  therein  was  rendered  for  the  plaintiff, 
the  same  evidence  having  been  given  therein  as  was  given  in 
this  case,  except  that  the  paper  above  mentioned  was  not  offered, 
and  that  the  defendant  there  attempted  to  shew  the  unsoundness 
of  a  horse,  for  which  the  single  bill  was  given. 

From  the  paper  above  mentioned,  it  has  been  said  an  inference 
arises  that  Ison  had  undertaken  to  send  the  money  to  the  plain- 
tiff; and  thence  is  argued  the  probability  of  payment  consistent 
with  the  possession  of  the  single  bills  by  the  plaintiff.  Admit* 
ting  that  the  defendant  had  undertaken  to  send,  the  fact  of 
sending  is  not  to  be  presumed  upon  less  evidence  than  the  more 
general  fact  of  payment ;  and,  as  it  was  likely  to  involve  the 
agency  and  knowledge  of  third  persons,  would  probably  have 
been  susceptible  of  more  easy  proof  than  a  direct  pa3rment  from 
Ison  to  the  plaintiff  might  have  been.  The  unexplained  posses- 
sion of  the  papers  by  the  plaintiff,  without  complaint  or  inquiry 
by  Ison,  contradicts  the  supposition  of  money  having  been  seat 
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in  any  business-like  mode,  as  much  as  it  does  the  supposition  of 
direct  payment 

There  are,  then,  contradictory  verdicts  upon  what  maybe 
considered  the  same  evidence,  and,  for  that  reason,  less  weight 
than  ordinary  should  be  given  to  the  verdict  here.  The  law 
was  correctly  expounded  to  the  jury.  The  artificial  presumption 
of  payment,  in  cases  to  which  the  statute  of  limitations  does  not 
apply,  arises  from  the  lapse  of  twenty  years  unrebutted :  a 
shorter  lapse  of  time  is  only  a  circumstance,  which  may,  with 
others,  create  the  belief  of  payment,  but  is  of  itself  insufficient. 
The  ability  of  Ison  to  pay,  his  death,  the  probability  that,  as  a 
trader,  the  plaintiff  would  need  money,  and  the  inferences  firom 
the  paper  above  mentioned,  are  the  circumstances  which,  it  is 
contended,  so  increase  the  force  of  sixteen  yeare  that  lapsed 
without  demand  shewn,  as  to  constitute  just  ground  for  belief 
that  the  money  has  been  paid.  These  circumstances  involve 
the  abeence  of  the  plaintiff  from  the  State,  and  give  us  no  infor* 
mati<m  as  to  his  habits  or  motions.  They  are  so  easily  recon- 
cilable with  the  strong  disproof  of  payment,  which  arises  from 
the  plaintiff^s  possession  of  the  single  bills,  that  the  effect  which 
has  been  given  to  them  suggests  a  suspicion  that  the  jury  did 
not  really  believe  that  the  money  had  been  paid ;  but,  from  evi- 
dence not  before  them,  thought  it  ought  not  to  be  paid. 

The  presumption  raised  from  a  definite  time  no  more  permits 
a  jury  to  give  to  a  shorter  time  a  force  beyond  its  natural  efficacy 
in  producing  belief,  than  the  bar  under  the  statute  of  limitations 
permits  a  near  approach  to  the  statutory  period  to  avail. 

In  the  case  of  The  Executors  of  Blake  vs.  The  Executors  of 
Quashj  (3  McC.  340,)  much  relied  on  for  the  defendant,  it  will 
be  seen,  from  a  careful  examination  of  the  opinion,  that  thirty- 
oight  years  had  intervened  between  the  last  payment  by  an  exe- 
cutor, and  the  commencement  of  the  suit ;  that  the  heir  at  law, 
who  had  made  a  payment  fourteen  years  before  the  commence- 
ment, had  not  the  means  of  knowing  whether  the  bond  had  been 
paid,  and  had,  ever  afterwards,  lived  in  the  same  street  with  the 
holder  of  the  bond ;  that,  according  to  a  proper  calculation  of 
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interest,  the  payments  which  had  been  made  entirely  discbaj^ed 
the  bond ;  and  that  the  assets  of  their  testator  had  been  distri- 
buted by  the  defendants  more  than  twenty  years  before  the  suit 
"V^as  brought 

In  the  present  case,  as  m  the  case  of  Executors  of  Wight" 
ffu^n  vs.  Butler^  (2  Spears,  357,)  we  must  restrain  the  latitude  of 
discretion,  under  which  juries  sometimes  disregard  the  legal 
effect  of  contracts.  He  who  affixes  his  seal  to  a  promise  to  pay, 
must  know  that  no  time  short  of  twenty  years  will  of  itself  bar 
l^is  obligation,  and  insufficient  circumstances  must  not  be  allow* 
ed  to  change  the  law,  under  pretence  of  their  creating  n  belief 
of  payment 

A  new  trial  is  ordered. 

O'Neall,  Evans,  Frost  and  Withers,  JJ.  concurced. 
Motion  greeted. 


Townsend,  Arnold^  Co*  vs.  John  Kleckley,  sheriff  and  his 

sureties. 


Tbe  Act  of  1816  conoerniog  riiMiili,  examined ;  how  tho  Miggestioii  and 
shoald  be  shaped,  and  the  judgment  be  rendezed ;  vhat  ia  meant  bjr  the 
''execute  final  process"  used  in  it. 

If  by  reason  of  the  inadequacy  of  a  defendant's  means  to  pay  more  than  an 
JL  fa.t  the  utmost  exertions  of  &  sberiff  would  only  have  resulted  in  the  retmn  «f 
nulla  bona  on  a  junior  ji^ii.,  tba  sheriff  (although  he  ought  to  haTe  lened  mi 
•old  under  the  junior  ji  fa.  and  has  failed  to  do  so)  is  not  subjea  to  the  penaliaes  of 
the  Act,  whether  failure  to  return  or  failure  to  execute  has  been  charged  against  him 
in  the  sugfiiestion. 

AJi.fa.  founded  upon  a  judgment  taken  to  indemnify  the  plaintiff  against 
ted  liabilities,  may  claim  ibe  proceeds  of  a  sale  according  to  its  dale,  and 
pears  on  its  face ;  and  (although  by  other  proceedings  it  might  be  possible  to  « 
or  reduce  it)  in  a  suggestion  by  a  plain  tilT  in  a  junior/.  Jd.  against  the 
and  his  sureties,  tried  before  any  such  other  proceedings  hare  been  had,  (he 
rights  of  the  putiea  to  il  cannot  be  adjusted  or  inquired  into,  and  its  enltre 
must  be  regarded 

A  suggestion  is  not  baned  bf  t^  dttmianal  of  a  prenous  rule  agaiapt.the  aheriiL 
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Before  Wardlaw,  J.,  at  Lexington^  Spring  Term,  1850. 

This  was  a  suggestion  under  the  2d  sec.  of  the  Aot  of  1848, 
11  Stat  359,  <<  to  amend  the  law  in  relation  to  sherifis."  The 
facts  suggested  on  one  side  and  traversed  on  the  other  were,  that 
Townsend,  Arnold  db  Co.,  the  plaintilBTs,  recovered  against  Henry 
A.  Meetze  judgment  for  $1,163  62,  besides  interest  and  costs; 
that  on  the  6th  Dec.  1848,^. /a.  on  said  judgment  was  lodged  in 
the  office  of  John  Kleckley,  sheriff  of  Lexington  ;  that  with  due 
diligence  the  said  process  might  have  been  executed  by  the  said 
sheriff,  but  he  had  failed  to  execute  the  same^  and  the  money 
which  he  was  ordered  to  levy  and  collect  was  yet  unpaid. 

It  appeared  that  about  the  17th  October,  1847,  Meetae  con- 
fessed a  judgment,  in  Charleston,  to  the  plaintiffs  for  $1,152  63, 
with  interest  and  costs.  The  judgment  was  entered  and  Ji. 
fa.  lodged  in  Charleston,  18th  November,  1847 ;  and  the  Ji,  fa. 
was  lodged  in  Lexington,  6th  December,  1848,  where  Kleckley 
then  was  and  ever  since  had  been  sheriff.  The  plaintiffs  were 
bound  by  written  agreement  to  stay  levy  until  the  Ist  January, 
1849.  Meetze  was  a  resident  of  Lexington.  On  the  12th  Nov- 
ember, 1847,  he  confessed  a  judgment  to  Mich.  Drafts  and  others, 
Sureties  on  his  official  bond  as  Commissioner  in  Equity  of  Lex- 
ingtcm,  for  $7,000.  On  this  confession,  judgment  was  entered, 
and  Ji.  fa.  lodged  in  Edgefield,  12th  November,  1847,  and  Ji.fa. 
was  lodged  in  Lexington,  21st  February,  1849.  This  judgment 
(as  appeared  by  admissions)  was  confessed  to  indemnify  the 
plaintiffs  therein  as  sureties  on  the  official  bond  of  Meetze,  as 
sureties  on  bonds  given  for  purchases  of  property,  and  as  his 
sureties  on  other  contracts.  Nothing  had  yet  been  paid  by  these 
sureties,  or  any  of  them,  by  reason  of  these  various  suretyships ; 
but  in  April,  1849,  one  Scott  recovered  agsunst  them  judgment, 
and  lodged^. /a.  thereon  for  $2,200,  which  was  the  amount  of 
a  bond  for  $1^800  and  interest,  that  had  been  given  by  Meetae 
and  his  sureties  for  a  tract  of  land  on  Saluda,  220  acres,  pur- 
chased by  him ;  and  another  judgment  of  $240  had  been  re- 
covered against  the  sureties  on  some  other  bond.    Various  other 
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liabilities  to  which  the  sureties  were  subject,  were  yet  unadjusted 
and  unsatisfied,  but  no  particulars  thereof  were  given.  The 
tract  of  land  on  Saluda  was,  on  the  17th  August,  1847,  mort- 
gaged to  the  sureties  to  secure  them  against  their  ItabiUty  on  the 
bond  for  the  purchase  money,  and  it  was  not  thought  to  be 
worth  the  purchase  money  and  interest  About  the  last  of  1848, 
Meetze  sold  a  negro  boy  for  $660 ;  and  in  January,  1849,  mort- 
gaged a  negro  and  a  tract  of  land  to  secure  a  bond  for  $700  and 
inteiest  These  two  negroes  and  the  tract  of  land  had  been 
purchased  by  Meetze  in  January,  1847,  and  Mich.  Drafts  and 
others  were  his  sureties  on  bonds  given  for  the  purchase  money. 
It  was  understood  at  the  time  of  the  sale,  between  the  seller  and 
the  sureties,  that  mortgages  of  the  property  purchased  should 
accompany  the  bonds.  In  January,  1849,  Meetze  owned  a  retail 
store,  of  which  the  stock  on  hand  was  variously  estimated  from 
$800  to  $1,500.  In  February,  1849,  he  sold  to  his  brother,  Jos. 
Y.  Meetze,  the  stock  of  goods,  a  lot  of  land,  some  furniture,  and 
a  man,  for  $1,600,  for  which  he  took  two  notes,  of  Joseph  Y. 
Meetze  and  Thomas  Wilson,  for  $760  each,  both  dated  17th 
February,  1849 ;  one  payable  at  twelve  months,  and  the  other 
at  the  end  of  two  years.  These  two  notes  were  placed  in  the 
hands  of  H.  J.  Caughman,  Esq.  to  be  applied  to  the  judgment 
of  the  sureties  against  Meetze.  The  sales  of  the  goods  and  other 
articles  (as  H.  A.  Meetze  testified)  were  made  at  &ir  prices,  with 
the  consent  of  his  sureties  and  for  their  benefit ;  and  further,  H. 
A.  Meetze  testified  that  he  had  m  possession  nothing  which  had 
not  been  sold,  except  a  carriage,  given  to  his  wife,  and  a  parade 
horse ;  and  that  the  goods  consisted  of  the  remnant  of  an  old  stock, 
and  the  cash  sales,  which  came  to  his  hands,  did  not  pay  the 
expenses  of  a  clerk. 

In  January,  1849,  the  attorney  of  the  plaintifiis  directed  the 
sheriff  to  proceed  on  their  jfi.  /a. ;  on  6th  February,  1849,  moie 
peremptory  and  special  directions  were  given ;  at  Spring  Term, 
1849,  the  plaintiffs  obtained  a  rule  against  the  sheriff,  to  shew 
cause  why  he  had  not  made  their  money,  which  upon  the  sher- 
iff's return  was  discharged.    Then  H.  A.  Meetze  proposed  to  the 
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attorney  of  the  plaintiffs  that  the  sheriff  might  re-sell  all  the 
articles  he  had  sold,  if  the  plaintiffs  were  dissatisfied  with  the 
sales  he  had  made ;  the  attorney,  however,  declined  to  interfere 
in  any  way,  either  to  promote  or  prevent  a  sale,  having  received 
special  instructions  to  hold  the  sheriff  responsible,  and  being  un* 
willing  to  do  anything  that  might  exonerate  him. 

The  sheriff,  relying  upon  the  first  liens,  which  he  supposed 
would  necessarily  exhaust  all  of  H.  A.  Meetze's  property,  did 
nothing  under  the  process  of  these  plaintiffs. 

His  Honor,  the  presiding  Judge,  held  that  the  discharge  of  the 
rule  against  the  sheriff  did  not  bar  this  proceeding.  He  held 
that  (if  the  other  facts  not  really  contested  were  found  to  be  true 
as  suggested)  the  question  for  the  jury  was :  .could  the  final  pro- 
cess of  the  plaintiffs  have  been  executed  by  the  sheriff  by  due 
diligence  ?  and  that  if  the  verdict  should  establish  the  affirma- 
tive of  this  question,  judgment  against  the  sheriff  and  his  sure* 
ties  for  the  debt,  interest  and  costs,  with  five  per  cent,  damages, 
followed  by  law. 

He  held  that  as  to  other  creditors,  the  judgment  for  $7,000,  and 
fi.fa.  thereon,  in  effect  constituted  a  lien  at  any  particular  time, 
for  only  so  much  as  the  plaintiffs  in  the  said  judgment  had  a 
right  to  require  the  sheriff  then  to  levy ;  and  that  if  moneys  col- 
lected by  the  sheriff  were  in  his  hands  to  be  applied  to  execution 
creditors,  according  to  their  priority,  the  plaintiffs  in  this  judg- 
ment could  claim  only  so  much  as  the  sureties  had  paid,  and  so 
much  as  it  had  been  clearly  ascertained  they  were  responsible 
for.  The  judgments  recovered  against  them  he  thought  shewed 
sums  ascertained,  against  which  the  sureties  might  claim  to  be 
indenmified ;  and  with  the  same  reason,  he  thought,  so  did  out- 
standing money  bonds  by  which  they  were  bound ;  but  the  contin- 
gent halnlity  which  might  exist  under  an  official  bond  which  had 
never  been  sued  on,  under  contracts  spoken  of  in  general  terms 
without  any  specification  of  amounts  or  particulars,  he  thought 
could  not,  under  the  judgment,  constitute  a  lien  better  than  the 
plaintiffs's. 

He  thought  the  sheriff  had  no  right  to  speculate  on  the  value 
U 
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of  the  goods  in  possession  of  a  debtor ;  that  by  actual  sale  only 
could  he  know  that  they  might  not  satisfy  older  liens^  and  pay 
something  to  a  creditor  whose  fi.  fa,  was  lodged  with  him  and 
WdS  pressing  for  collection  ;  and  that  if  the  sheriff  failed  to  make 
sale,  he  at  least  took  upon  himself  the  burthen  of  shewing  that 
a  sale  would  have  been  unproductiye  to  the  plaintiffs.  The  difr 
culties  which  the  confession  of  judgment  for  a  nominal  amount, 
to  secure  an  indefinite  sum,  and  the  mortgages  upon  the  property 
of  Meetze,  opposed  to  the  collection  of  the  plaintiffs's  money, 
and  the  absence  of  intention  on  the  part  of  the  sheriff  to  do 
.wrong,  would,  in  his  opinion,  have  justified  the  jury  in  reliering 
the  sheriff  from  the  very  severe  consequences  which  must  folbw 
a  decision  of  the  issue  in  favor  of  the  plaintifis.  The  jury,  how« 
ever,  found  that  by  due  diligence  the  process  of  the  plaintifi 
might  have  been  executed  by  the  sheriff.  Thereupon  his  Honor 
made  an  order  that  the  plaintiffs  have  judgment  and  executioD 
against  the  sheriff  and  his  sureties  for  the  debt,  interest  and 
costs,  of  the  Ji.fa.  (Townsend,  Amold  &  Co.,  against  H.  A* 
Meetze,)  together  with  five  per  cent,  thereon,  for  damages,  ac- 
cording to  the  Act  of  1846. 

The  sheriff  and  his  sureties  appealed,  and  now  moved  this 
Court  for  a  new  trial,  on  grounds,  itUer  aliOf  as  follows : — 

1st.  Because  his  Honor  should  have  held  that  the  plaintiffi^ 
having  proceeded  by  rule  against  the  sheriff,  under  the  Act  of 
1839,  were  precluded  by  the  judgment  in  that  case  from  pio^ 
ceeding  under  the  Act  of  1846. 

2d.  Because  his  Honor  erred  in  chaining  the  jury  that  die 
only  question  for  them  was,  whether  the  sheriff  had  neglected 
hi5«  duty  in  not  executing  the  jfi.  fa.  of  the  plaintiffs  againsl 
Meetze ;  and  that  it  was  not  for  them  to  ascertain  by  their  t«i^ 
diet  the  amount  of  loss  sustained  by  the  plaintiffs,  by  reason  of 
such  neglect,  or  the  amount  to  be  recovered  against  the  sheri£ 

3d.  Because  his  Honor  erred  in  charging  that  the  cidsr  JL  fa. 
against  Meetze,  for  1^7,000,  could  not  be  regarded  by  the  jury  aa 
a  protection  to  the  sheriff,  in  not  executing  the  jfi.  fa.  of  tba 
plaintiflb,  because  it  was  only  a  good  fi  fa.  to  the  extent  of  defiil- 
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cadon  made  by  Meetze,  and  proved  by  (he  sheriff;  although  it 
was  not  shown  at  the  time  the  sheriff  was  ordered  to  execute  the 
plaintiffs's  fi.  fa.y  what  was  the  cause  of  action  of  thejifa,  for 
<^7,000 ;  whereas  it  is  submitted  that  his  Honor  should  have 
charged  that  the  sheriff  ought  to  have  regarded  the  JL  fa.  for 
$7,000  as  valid  and  binding. 

4th.  Because  his  Honor  erred  in  ordering  judgment  upon  the 
verdict  of  the  jury,  for  the  debt,  interest  and  costs,  with  five  per 
cent  per  month  upon  the  same. 

Fair,  Summer,  for  the  motion. 

W.  F.  DeSaussure,  Boozer,  contra. 

Ourioy  per  Waedlaw,  J.— The  main  purposes  of  the  Act  of 
1846,  "to  amend  the  law  in  relation  to  sheriffs,"  (11  Stat  368,) 
seems  to  have  been  to  extoid  to  a  sheriffs  sureties  the  liability 
for  penalties  and  to  summary  proceedings  which  had  before 
existed  as  to  a  sheriff  himself,  and  to  substitute  in  a  summary 
proceeding  ibr  a  sheriff's  delinquency,  a  trial  by  jury  according 
to  evidence  for  a  decision  had  according  to  the  sheriff's  return 
upou  oath.    (See  11  Stat  30 ;  Sheriff's  Act,  sec.  20,  21.) 

The  first  section  provides  that,  if  any  sheriff,  not  having  no- 
tice^ bona  fide,  to  retain  the  same,  shall,  upon  demand,  &c., 
%MfvJOy  refuse  to  pay  over  any  sum  of  money  collected  for  a 
plsdntiS,  the  sheriff,  "  besides  being  liable  as  now  provided  by 
law,  shall  be  Uable  to  pay  the  sum  withheld  and  interest  thereon, 
at  the  rate  of  five  per  cent,  per  month,  for  the  time  he  may  with- 
hold such  sum  after  demand;  and,  upon  recovery  had  for 
such  default,  the  sureties  of  such  sheriff  shall  be  Uable  for  the 
entire  amount,  as  for  other  neglect  of  of&cial  duty." 

This  section  provides  no  new  remedy :  it  prescribes  a  penalty, 
or  measure  of  liability,  less  than  that  which  had  before  been 
pnsscribed  for  the  sheriff  himself,  (11  Stat  38 :  1839,  sec.  63,) 
and  declares  the  liability  of  the  sureties  according  to  this  new 
measure,  whenever,  according  to  it,  recovery  should  be  had 
against  the  sheriff,  under  any  mode  of  proceeding :  it  having 
been  previously  decided  that  the  sureties  were  liable  for  what 
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the  sheriff  ought,  on  demand,  to  have  paid,  but  not  for  any 
penalty  incurred  by  his  delinquency.  (See  Lesley  ^  Calhoun 
vs.  Taggart  et  al.  2  McMul.  71.) 

The  second  section  p9)vides  a  new  and  stringent  remedy,  by 
notice  and  suggestion,  against  both  sheriff  and  sureties :  the 
general  scheme  of  which  blends  the  practice  upon  a  rule  against 
a  sheriff  with  the  trial  of  facts  by  a  jury.    It  uses  the  word 
"  fail,"  as  well  as  «  refuse,"  and  so  includes  negligence  as  well 
as  wilful  misconduct.    It  provides  for  the  sheriff's  failure  and  for 
his  refusal  to  execute  final  process, — for  his  failuie  and  for  his 
refusal  to  return  final  process, — aud  for  his  failure  and  for  his 
refusal  to  '*  pay  over  the  money,  as  aforesaid,  when  demanded, 
that  has  come  into  his  hands  as  sheriff,  to  the  party  entitled," 
(that  is,  any  sum  of  money  collected-^he  $um  ivithheldj  where 
he  had  not  notice  bona  Jide,  as  was  mentioned  in  the  first 
section.)    In  any  of  these  cases,  it  allows  a  suggestion  to  be 
made  to  the  Court,  "that,  with  due  diligence,  "the  process"  could 
have  been  executed," — (applicable  to  the  cases  of  non-retum  and 
those  of  non-execution,) — or  that "  the  money  (that  is,  the  sum  be- 
fore mentioned,)  having  been  collected,  has  not  been  paid  over  on 
demand" — (applicable  to  the  caj^s  of  non-payment):  and  it 
directs  "  an  issue  to  be  made  up  to  try  the  facts  ;  and,  if  it  shall 
be  found  by  the  jury  trying  the  issue,  that  the  said  final  process 
could  have  been  executed  with  due  diligence^  or  that  the  money 
having  been  collected  has  not  been  paid  over  on  demand,  judg- 
ment shall  be  rendered  against  the  said  sheriff  and  his  sureties 
for  the  debty  mterest  and  costs,  together  with  five  per  cent. 
damages,  as  above  provided :"  (that  is,  five  per  cent  per  month 
on  the  sum  withheld,  as  in  the  first  section.)    Provided  notice  to 
the  sheriff  and  sureties,  d&c.    "  Provided,  also,  that  the  provi- 
sions of  this  Act  be  deemed  cumulative,  and  not  to  bar  or  affect 
any  right  of  action,  or  other  proceeding,  now  authorized  by 
law." 

The  suggestion  under  this  second  section  must  contain  such 
averments  and  particulars,  that  the  facts  therein  set  forth  having 
been  found  by  the  jury,  judgment  may  follow,  according  to  the  mea- 
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sure  of  liability  enacted.  So  the  suggestion  in  the  case  before 
us  did.  But  some  of  the  questions  presented  here  will  be  made 
easier,  by  a  strict  attention  to  what  would  be  the  course  of  pro- 
ceeding in  various  other  cases. 

If,  under  a^./a.  for  a  large  amount,  the  sheriff  has  collected 
a  small  sum,  and  failed  to  pay  it  over  on  demand,  not  having 
the  excuse  mentioned  in  the  Act,  the  suggestion  and  verdict 
would  be  so  shaped  as  to  show  the  plaintiff's  right,  the  sum 
collected  by  the  sheriff,  and  his  failure  to  pay,  on  proper  demand : 
upon  which,  judgment  by  order  of  the  Court  would  be  rendered 
for  the  debt,  interest  and  costs,  together  with  five  per  cent,  as 
provided.  But  what  debt?  Cleaiiy,  in  this  case,  the  sum  for 
which,  by  the  first  section,  the  sureties  are  made  liable — ^the  sum 
collected  and  withheld,  which  would  Le  ascertained  by  the 
verdict 

If  a  plaintiff  had  received  payments  upon  a^./a.,  so  that  only 
a  balance  was  left  to  be  collected,  and  the  sheriff,  witliout  excuse, 
has  failed  to  execute  the  process,  when,  with  due  diUgence,  he 
might  have  executed  it,  the  suggestion  and  verdict  would  be 
shaped  so  as  to  show  the  balance,  and  judgment  would  be 
rendered  for  that  with  interest  and  costs,  as  provided. 

And  if  a  ^.  fa.  is  for  a  large  amount,  and  the  sheriff  has 
failed  to  execute  it,  when,  by  due  diligence,  he  could  have  col- 
lected a  part,  but  not  all  of  the  amount, — ^these  facts  should  be 
ascertained  by  the  proceedings,  and  judgment  be  rendered  for 
the  sum  that  might  have  been  collected,  with  interest  and  costs. 
This  resolution  is  not  directly  required  by  the  case  in  hand,  for 
here  the  suggestion  and  verdict  ascertain  that  thef  whole  amount 
of  the  fi,  /a.  might  have  been  collected,  and  judgment  has  been 
rendered  accordingly :  but,  without  settling  this  point,  we  cannot 
fix  the  meaning  of  the  phrase  '^execute  process,"  upon  which  this 
case  depends. 

That  the  resolution  we  have  attained  is  required  by  the  Act, 
will  appear  from  what  is  manifestly  provided  where  the  sum 
collected  and  withheld  is  less  than  the  whole  amount  of  the  jL 
fa. ;  and  from  the  constant  conjainder  throughout  the  second 
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section  of  the  case  of  withholding  money  collected,  and  the  case 
of  failing  to  execute  process.  It  surely  was  not  intended  to  pun- 
ish more  severely  the  failure  to  collect  a  part,  when  a  part  only 
could  have  been  collected,  than  the  failure  to  pay  over  a  part  af> 
ter  it  has  been  collected. 

*^  To  execute  process,"  is  to  do  what  the  process  oxnmands — 
to  obey  its  exigency.  A  fi.  fa.  commands  the  sheriff,  without 
delay,  to  make  of  the  goods,  &c.  of  the  defendant  in  execution  a 
certain  sum,  and  have  that  sum  to  be  paid  to  the  plaintiff  in  exe- 
cution. If  it  should  appear,  then,  that  a  sheriff,  being  commanded 
to  make  ^1,000  for  a  plaintiff,  could  have  made  $900,  but  no 
more,  does  he  escape  the  provisions  of  this  Act,  because  it  could 
not  with  exact  truth  be  said  that  with  due  diligence  he  could 
have  done  what  was  commanded,  as  his  utmost  exertion  would 
have  fallen  short  of  entire  accomplishment?  On  the  other  hand, 
if  a  sheriff  has  had  a  Ji.  fa.  for  $10,000,  and  has  made  nothing : 
but  it  appears  that  the  debtor  had  some  trifling  chattel,  from 
which  $10  might  have  been  made,  are  the  sheriff  and  his  sure- 
ties, upon  these  facts  being  ascertained,  to  be  adjudged  to  pay 
the  whole  $10,000,  with  interest  and  costs,  as  provided?  The 
whole  Act,  carefully  considered,  in  connection  with  previous  Acts 
that  spoke  of  ^partial  execution"  and  '^fuU  execution,"  (1839, 
11  Stat.  37 ;  1827,  6  Stat  324,)  leads  to  the  conclusion  that  in 
proportion  to  the  extent  of  effective  execution,  which,  being  widi- 
in  the  compass  of  due  diligence,  the  sheriff  has  failed  or  refused 
to  do,  was  intended  to  be  the  liability,  and  that  the  suggestion 
and  verdict  having  ascertained  this  extent,  shew  the  dela  fox 
which,  with  interest  and  costs,  judgment  is  to  be  rendered. 

The  question  before  us,  then,  is  whether,  in  this  case,  the 
sheriff  could,  with  due  diligence,  have  executed  the  process. 
The  juiy  have  found  that  he  could,  but  their  finding  was  had 
under  instructions  which  held  that  the  older  JL  fa.  for  $7,000 
was  an  obstacle  to  the  sheriff's  execution  of  the  Ji.  fa.  of  the 
present  plaintiffs,  but  not  so  great  as  it  appeared  to  be ;  for  that 
being  founded  on  a  judgment  taken  to  indemnify  the  plaintiff 
therein  against  liabilities  anticipated,  it  constituted  a  lien  on  the 
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property  of  Meetze,  the  defendant  in  execution,  at  any  particular 
time,  for  only  so  much  as  those  plaintiffs  had  a  right  to  require 
the  i^eriff  then  to  levy  for  them,  and  that  this  right  was  meas« 
nred  by  such  liabilities  as  in  this  case  might  be  shewn  to  the 
jury.  My  opinion  on  the  Circuit  was,  that  the  sheriff,  having 
^uled  to  levy  and  sell,  as  he  should  have  done,  was  bound, 
when  he  held  up  an  older  Ji  fa.^  to  shew  that  that  fi.  fa,  pre- 
vented his  executing  the  process  of  the  plaintiffs ;  and  that  it  was 
for  him  to  meet  all  objections  that  might  be  made  to  the  lien 
of  the  Ji.  fa.  he  interposed  for  his  excuse.  All  this  was  right, 
but  Aere  was  error  in  my  supposing  that,  under  a  fL  fa.  for  in- 
demnity, the  lien  was  only  commensurate  with  the  loss  or  liabil- 
ity that  could  be  shewn  to  have  be^i  sustained.  The  case  of 
F^d  vs.  ElkiHy  (2  Spears,  146,)  shews  that  such  a  Jl.  fa.  has  a 
rig^t  to  claim  the  proceeds  of  a  sale  according  to  its  date,  and  the 
amount  upon  its  face.  By  proper  proceedings  had  between  the 
parties  to  sudi  JL  /a.,  or  between  the  plaintiff  in  it  and  other 
eieditors  of  the  defendant,  it  might  bo  set  aside,  or  reduced  to  its 
true  amount :  but  whilst  it  subsists  in  full  force,  imvacated  and 
unreduced,  it  must  claim  the  notice  of  the  sheriff,  and  the  true 
rights  of  the  parties  to  it  can  neither  be  adjusted  nor  inquired 
into  in  a  contest  between  third  persons. 

In  this  exposition  of  error  on  the  Circuit,  the  whole  Court  con- 
cur, but  a  minority  hold  it  to  be  immaterial,  because  they  deny 
Aat  the  existence  of  any  older  Jf.  fa.  could  have  served  to  show 
that  according  to  the  true  meaning  ct  the  Act  of  1846,  the 
sheriff  could  not,  with  due  diligence,  have  executed  the  Ji.  fa. 
of  the  present  plaintiffs.  Their  course  of  observation  is  this : — 
it  was  the  duty  of  the  sh^ff  to  have  levied  and  sold  whatever 
the  defendant  in  execution  had,  and  nothing  short  of  sale  should 
be  taken  as  sufficient  evidence  that  money  enough  to  satisfy  all 
iiens  might  not  have  been  made : — a  failure  to  levy,  is  a  failure 
to  execute  a  Jl.  fa.^  as  a  failure  to  anest  would  be  a  failure  to 
execute  a  ca.  sa. ;  and  a  sheriff  contumaciously  refusing  to  take 
any  step  towards  the  performance  of  what  he  is  commanded  le 
do,  cannot  claim  excuse  from  circumstances  that,  in  his  <^inion, 
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rendered  it  vain  for  him  to  make  an  attempt : — ^it  was  the  plain- 
tiffs's  nght  to  have  the  property  sold,  perhaps  an  offer  to  sell 
would  have  induced  payment,  and  we  should  not  permit  immu* 
nity  to  a  sheriff  and  undisturbed  enjoyment  of  his  property  by  a 
debtor,  because  of  old  executions,  which  are  often  kept  open 
merely  for  the  purpose  of  hindering  just  creditors.    In  all  this, 
there  is  much  force  and  propriety.    No  doubt  it  was  the  sheriff's 
duty  to  levy  and  sell ;  nothing  short  of  the  experimentum  crucb 
which  a  sale  affords,  should  have  satisfied  him  of  the  insuffi* 
ciency  of  the  dolor's  means.    If  it  was  now  a  question  whether 
the  sheriff  had  done  his  duty,  the  evidence  might  show  that  he 
had  not ;  but  the  question  is  whether,  with  due  diligence,  he 
could  have  executed  the  process  of  the  plaintiffs — ^that  is,  have 
made  and  paid  to  them  the  whole  or  any  part  of  their  money. 
He  was  bound  to  pay  the  fi,  fa.  for  $7000  before  he  could  apply 
any  of  the  proceeds  of  sale  to  the  fi.  fa.  of  the  plaintiffs,  and 
however  jealously  we  should  look  upon  any  other  evidence,  we 
cannot  say  that  a  sale  is  the  only  evidence  by  which  the  inade- 
quacy of  the  defendant's  means  to  do  more  than  pay  a  prior 
lien  may  be  established.    A  ca.  sa.  requires  the  body  of  a  de- 
fendant to  be  taken  and  held  for  the  satisfaction  of  the  plaintiff; 
no  insufficiency  of  the  defendant's  means,  nor  prior  liens  at  all 
affect  the  satisfaction  which  results  from  an  arrest  under  it ;  but 
a  fi.  fa.  looks  to  the  property,  and  in  determining  whether  it 
could  be  executed,  we  are  obliged  to  inquire  what  property  the 
defendant  had,  what  the  nature  of  his  interest  in  any  specified 
article,  what  the  whole  would  have  produced,  and  what  must 
have  been  paid  before  application  to  the  plaintiff's  fi.  fa.  could 
have  been  made.    If  the  sheriff  had  sold  every  thing  that  Meetze 
owned,  and  not  more  than  enough  to  satisfy  the  older  lien  had 
been  made,  he  could  at  last  have  only  entered  the  return  c£ 
nulla  bona  on  the  fi.  fa.  of  these  plaintiffs.    Now,  a  failure  to 
return  nuUa  bona  does  not  under  this  Act  subject  the  sheriff  to 
any  penalty,  for  in  every  case  of  failure  or  refusal  to  return,  as 
in  every  case  of  failure  or  refusal  to  execute,  the  material  inqui- 
ry directed  by  the  Act  is,  whether  the  process  could,  with  due 
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diligence,  have  been  executed : — an  observation  which  confirms 
our  conclusion  that  the  liability  under  the  Act  •was  intended  to 
be,  not  the  same  fixed  punishment  fi>r  any  and  every  £siilure  or 
refusal  to  execute,  but  a  penalty  proportioned  to  what  the  sheriff 
might  have  done  in  execution  of  the  process  and  has  failed  or 
refused  to.  A  sheriff  could  not,  without  incurring  the  conse- 
quences of  a  false  return  and  the  guilt  of  perjury,  return  nuUa 
bona  on  a  junior  JL  fa.  when  there  was  property  of  the  defend- 
ant unsold,  however  great  might  be  older  liens ;  but  when  com- 
petent evidence,  cautiously  received  and  jealously  scrutinized, 
has  satisfied  a  jury  that  this  return  must  have  been  the  result  of 
his  utmost  diligence,  he  is  not  subject  to  the  penalties  of  this  Act, 
whether  fiedlure  to  return  or  failure  to  execute,  be  charged  against 
him  in  the  suggestion.  To  hold  otherwise,  would  be  to  hold 
that  a  sheriff  executes  a  Ji.  fa.  by  returning  nuUa  bona  as  a 
lawful  excuse  for  not  executing  it 

Old  writs  oifi.fa.  lying  open  in  the  sheriff 's  office  are,  no 
doubt,  a  very  frequent  cause  of  hindrance  to  creditors.  By 
pioper  proceedings  entry  of  satisfaction  piay  often  be  obtained ; 
but  without  such  entry,  it  is  always  competent  for  a  junior 
creditor  to  show  that  payments  have  been  made  on  older  execu- 
tions, and  when,  in  case  of  a  suggestion  like  this,  the  lien  of  an 
older  fi.  fa.  or  mortgage  is  interposed  by  the  sheriff,  such  credi- 
tor may  show  that,  by  reason  of  pajrment,  or  for  any  other  suffi- 
cient cause,  the  lien  has  been  discharged  in  whole  or  in  part, 
and  that  all  or  some  of  the  money  the  sheriff  might  have  made, 
would  have  gone  to  this  creditor,  so  that,  in  fact,  his  process  with 
due  diligence,  might  have  been  executed  in  whole  or  in  part. 
But  whilst  an  older  fi  fa.  remains  unvacated  and  apparently 
entitled  to  the  whole  proceeds  that  might  have  resulted  from  a 
sale  of  the  defendant's  property,  a  jury  cannot  say  that  notwith- 
standing it,  the  sheriff,  with  due  diligence,  could  have  made 
money  for  a  junior  fi  f<u  If  the  sheriff  had  raised  the  money 
and  paid  it  into  Court,  the  plaintiffs,  it  is  said,  might  have  had 
proceedings  under  which  the  older  fi.  fa.  would  have  been  vaca- 
ted or  reduced.    The  sheriff,  it  is  true,  ought  to  have  done  as  is 
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here  suggested ;  and  when  Hhe  plaintiffs  in  the  case  before  us 
shall  have  had  the  older  ^.  fa.  vacated  or  reduced,  it  may  appear, 
upon  suggestion  and  trial  then  had,  that  the  sheriff  might  have 
executed  their  process.  But  now  the  older  Jl.  fa.  stands  in  the 
way,  and  in  this  proceeding  the  jury  can  neither  aflect  its  vali- 
dity nor  disregard  its  lien. 

There  is  no  force  in  the  grounds  taken  by  the  defendants  eon- 
eeming  the  decision  made  at  S|Nring  Term,  1849,  upon  the  rule 
which  was  served  upon  the  sheriff.  That  decision  was  only  a 
refusal  to  order  an  attachm^it  upon  hearing  the  return  tbea 
made  by  the  sheriff.  It  was  no  judgment,  and  only  by  courtesy 
could  have  controlled  a  Judge  at  a  subsequent  Term,  if  another 
rule  and  another  return  had  followed  continued  failure  by  the 
sheriff.  But  the  proceeding  imder  the  Act  of  1846,  by  express 
provision,  is  made  a  cumulative  remedy,  and  is  no  more  barred 
by  an  ordinary  rule  against  the  sheriff  ttian  an  action  on  the 
case  would  be. 

As  by  the  instructions  given  to  the  jury,  they  were  required 
to  give  less  effect  to  the  fi.  fa.  for  $7000  than  it  diould  have 
had,  a  new  trial  is  ordered. 

O'Neall,  Evans  and  Whitner,  JJ.  concurred. 

Withers  and  Frost,  JJ.  dissented. 

Motion  granted. 
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Paul  Pegram  ^  Co.  vs.  S.  D.  ^  W.  R.  WUliams. 

The  natoie,  obligation,  and  conatraction  of  contracts  are  to  be  goTemed  by  the  lex 
lod  amtradus,  bat  the  remedies  by  which  contracts  are  enforced  are  to  be  accord- 
ing to  the  far  f(ff%  which  is  strictly  territorial 

At  what  time  an  action  may  be  eonuneneed  on  a  eoiitiact,  as  well  as  at  what  tima 
the  rig^t  of  action  is  barred  by  the  statute  of  limitations,  is  a  question  relating  to 
the  remedy,  and  mast,  therefore,  be  determined  by  the  ia  fori. 

By  the  law  of  Virginia,  a  creditor  may  sue  oat,  within  that  State,  an  attachment 
against  the  goods  of  an  absconding  debtor  before  the  debt  is  dae.  Bdd  that  tha 
Virginia  law  belongs  to  the  fae  firi^  and,  therefore,  that  ihe  goods  of  a  debtor  who 
absconded  from  Virginia,  and  which  weie  liaUe  to  attachment  in  that  State,  under 
a  contract  entered  into  therOi  coald  not  be  attached  in  this  State  before  the  debt 
was  doe. 
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Before  O'Neall,  J.  at  CharlesUm^  May  Term^  1850. 

This  was  an  action  of  assumpsit,  by  attachment,  to  recover 
$1246  48,  the  price  and  value  of  goods  sold  and  delivered  by 
the  plaintiffs  to  the  defendants,  in  January,  February  and  March, 
1848.    The  goods  were  sold  on  a  credit  of  six  months.    For 
$780  63,  price  of  part  of  the  goods,  the  plaintiiSs  took  from  the 
defendants  their  promissory  note,  dated  11th  January,  1848,  and 
payable  1 1th  July,  1848 ;  and  for  $453  35,  price  of  another  part 
thereof,  they  also  took  their  promissory  note,  dated  16th  Bfarch, 
1848,  and  payable  16th  September,  1848.    The  defendants  were 
citizens  of  Princess  Anne  County,  Virginia,  and  the  plaintiffs 
merchants  and  citizens  of  Norfolk,  Virginia.    The  goods  were 
sold  and  the  notes  taken  in  that  State.    After  the  sale,  W.  R. 
Williams  left  Virginia,  and  went,  it  was  supposed,  to  Califor* 
nia; — ^he  was  seen  in  May,  1848,  in  North  Carolina.    S.  D. 
Williams,  in  May,  1848,  left  Virginia  with  a  large  number,  pos- 
sibly all,  his  slaves,  and  privately  carried  them  to  Charleston, 
where  he  sold  them.    He  was  pursued  by  the  plaintiffs,  and  on 
the  27th  May,  1848,  they  sued  out  their  writ  of  attachment, 
which  was  lodged  on  the  29th,  and  levied  on  the  proceeds  of  the 
sales  of  the  slaves  in  the  hands  of  the  broker  who  sold  them  for 
the  defendant    The  defendants  afterwards  put  in  special  bail 
to  the  action  and  dissolved  the  attachment    According  to  the 
law  of  Virginia,  as  proved,  it  appeared  that  against  a  debtor  about 
to  remove,  or  having  left  the  State,  a  creditor  may  sue  out  an 
attachment  and  recover  judgment  on  a  debt  not  due.    His  Hon- 
or thought  the  same  consequence  followed  the  debt,  when  a 
debtor  escaped  into  a  sister  State ;  and  that,  according  to  comity, 
the  law  of  the  lex  lod  contractus  should  be  enforced  here.    He 
overruled  a  motion  for  a  nonsuit,  and  the  plaintifis  had  a  ver- 
dict for  the  amoimt  of  their  account 

The  defendants  appealed,  and  now  renewed  their  motion,  in 
this  Court,  for  a  nonsuit,  on  the  ground  that  the  plaintiffs  had 
no  cause  of  action  at  the  commencement  of  their  suit 

Northrop^  for  the  motion.    The  taking  of  the  notes  suspended 
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the  right  of  actbn  on  the  account  until  the  notes  became  due. 
Chit  on  Con.  696 ;  4  East,  147 ;  21  Wend.  90 ;  1  M.  d&  W.  642 ; 
22  Eng.  C.  L.  R.  116 ;  3  M.  &;  W.  433 ;  2  Sp.  439.  The  same 
rale  prevails  in  Yiiginia,  according  to  the  testimony  of  the 
attorneys  exammed  in  this  case.  6  Munf.  126.  A  plaintiff  when 
he  sues  here  must  show  that  he  has  a  remedy  by  our  law.  The 
Virginia  law  is  supposed  to  belong  to  the  lex  loci  contractus. 
But  that  is  an  error.  It  only  furnishes  a  remedy  unknown  to 
the  common  law  under  certain  circumstances,  and  is  clearly  of 
the  lex  fori.  2  Hill,  601 ;  20  Eng.  0.  L.  R.  387;  Story,  de  Confl. 
468;  8  Pet  361. 

McCradff,  contra.  There  is  no  question  about  the  rule. 
The  nature,  validity  and  obligation  of  contracts  must  be  deter- 
mined by  the  lex  loci  contractus — ^the  remedy  by  the  lex  fori. 
But  the  question  is  upon  the  application  of  the  rule.  The  Vir- 
ginia law  has  been  proved,  and  in  a  proper  manner — ^by  the 
testimony  of  lawyers,  2  Oar.  &  K.  269.  By  that  law — the  law 
of  the  place  where  the  contract  was  entered  into — ^the  plaintiffs 
had  a  right  to  sue.  Before  the  defendants  left  Virginia,  the  cir- 
cumstances which  gave  that  right  had  happened ; — ^the  time 
when  the  right  accrued  had  arrived :  the  right  to  sue,  therefore, 
attached  itself  to,  fixed  itself  upon,  and  became  a  part  of  the 
obligation  of  the  contract  Bac.  Abr.  Tit.  Actions  in  general,  B. 
The  distinction  is  between  the  right  of  action  and  the  time  when 
you  may  sue,  and  the  mere  form  of  action.  The  lex  loci  gives 
the  right  and  shows  the  time  when  the  action  may  be  com- 
mencecl,-^ther  countries  look  to  that  but  adopt  their  own  forms 
of  proceeding.  Cited  Story  de  Confl.  §  266,  366,  667-8-9, 
670-1 ;  18  Bng.  C.  L.  R.  324 ;  27  Eng.  C.  L.  R.  336 ;  11  M.  & 
W.  877 ;  29  Eng.  C.  L.  R.  304.  Bills  of  exchange  are  not  enti- 
tled to  days  of  grace  in  France.  Suppose  a  bill  protested  in 
France, — ^in  another  country  where  days  of  grace  are  allowed, 
would  you  have  to  wait  until  they  had  expired  before  suing  ? 
In  England,  there  is  no  law  authorizing  the  assignee  of  a  bond 
or  judgment  to  sue,  and  yet,  in  the  case  8  T.  R.  696,  the  assignee 
of  a  Scotch  bond  was  allowed  to  sue  in  assumpsit :  and  in  the 
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ease  in  3  Taunt  82,  the  assignee  of  an  Iridi  judgment  sustaio- 
ed  an  action  in  his  own  name.  By  the  laws  of  Scotland  and 
Ireland  such  assignees  were  allowed  to  sue.  Will  injustice  be 
done  if  the  plaintifis's  action,  in  the  present  case,  be  sustained  ? 
The  defendants  must  be  presumed  to  have  known,  and  doubt* 
lejs  did,  in  fact,  know  the  law  of  Yirginia.  They  knew,  theie> 
fore,  when  they  bought  the  goods,  that,  if  they  absconded,  the 
plaintifis  would  have  an  immediate  right  of  action  against  them. 
13  Mass.  R.  6 ;  5  East,  131. 

Mr.  McCrady  further  contended,  that  the  acticm  was  rightly 
brought,  on  the  original  contract,  and  not  on  the  notes.  He 
cited  Cio.  Car.  372 ;  1  Salk.  301 ;  1  Sp.  439 ;  1  Esp.  N.  P.  R.  45. 

PeHgrUy  in  reply.  There  are  two  questions — Ist  Can  a  cie* 
ditor  sue  in  South  Carolina  on  a  debt  not  due?  It  was  eariy 
settled,  2  Bay,  8,  that  he  could  not  2d.  Is  there  any  thing 
arising  out  of  the  comity  of  nations  and  the  law  of  Yirginia 
which  authorizes  the  suit  in  this  case?  The  general  rule  is 
stated  in  Story  de  Confl.  i  668.  Is  the  right  to  sue  a  part  of  the 
obligation  of  the  contract  ?  Clearly  not  The  right  to  sue 
comes  from  above.  It  is  the  remedy  which  the  law  gives  the  party 
aggrieved  by  a  breach  of  the  contract  The  obligation  the  par- 
ty imposes  upon  himself  by  permission  of  the  law — ^for  a  breach 
of  that  obligation  the  law  gives  the  oppo»te  party  a  right  to  sue. 
Story  de  Confl.  i  67&-7--8.  It  is  undisputed  that  the  lex  ffffi 
determines  when  the  remedy  is  barred  by  the  statute  of  lijoiti^ 
tions,  2  BaiL  217.  Must  not  the  same  law  which  fibres  the 
period  at  which  the  right  to  sue  ends  fix  the  time  at  which  it 
begins.  Must  you  resort  to  the  law  of  Yirginia  to  know  Ibe 
first  day  on  which  you  may  sue,  and  to  the  law  of  South  Caio- 
Una  to  know  the  day  on  which  the  right  ends  ?  There  is  a  wide 
difference  between  the  obligation  which  the  law  imposes,  and 
the  obligation  which  a  party  imposes  on  himselfl  This  is  seea 
by  the  difference  between  the  rights  of  an  assignee  by  contiaeli 
and  an  assignee  by  operation  of  law — as,  for  instance,  under  tbe 
bankrupt  law  of  a  foreign  country.  1  Mill,  283  i  4  McC.  619. 
He  further  cited  BuUer  N.  R  131;  4  T.  R.  18L 
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Chtrioyper  Evans,  J.  I  think  it  may  be  said  to  be  well  set* 
lied  laWy  that  where  a  creditor  takes  a  note  for  a  debt  due  on 
open  account,  the  account  is  not  merged  in  the  note,  and  he  may 
in  most  cases  sue  on  either  at  his  election.  But  he  cannot  sue 
on  the  account  until  the  time  fixed  for  the  payment  of  the  note 
has  expired*  The  reason  is,  that  as  a  note  is  a  better  security, 
although  of  the  same  degree,  that  is  a  sufficient  consideration  to 
support  the  promise  (o  extend  the  time  of  payment.  But  in  this 
case  the  eyidence  is  very  clear  that  the  goods  were  sold  on  a 
credit  of  six  monthSt  and  tlie  notes  were  pajrable  at  the  same 
time  as  the  debts  would  have  been  on  the  open  account  It  was 
immaterial  then,  whether  the  action  was  on  ihe  notes  or  account 
In  either  case  it  was  commenced  before  the  money  was  due. 
By  our  law  no  action  can  be  brought  before  the  money  is  due. 
The  debtor  is  not  in  default  until  the  day  of  payment  is  past. 
Until  then,  no  writ  can  be  issued  against  him  except  in  one  case 
hereafter  to  be  mentioned. 

But  by  the  law  of  Virginia,  where  this  contract  was  made 
and  the  parties  were  resident,  it  is  provided  that  in  certain  cases 
a  creditor  by  attachment  may  seize  the  goods  of  his  absconding 
debtor  b^nre  his  debt  is  due.  The  law  of  Virginia,  as  proved 
by  the  attorneys  who  have  been  examined,  is  as  follows.  Taze* 
well  Taylor,  Esq.,  says :  "  that  a  creditor  who  hasscdd  goods  on  a 
credit  to  one  who  is  removing  his  efiiacts,  or  has  removed,  leaving  ef* 
fects  within  the  commonwealth,  or  where  such  creditor  has  just 
cause  to  suspect  that  his  debtor  will  remove  with  his  effects  out 
of  the  conmion  wealth  before  his  debt  will  be  payable,  is  author- 
ized by  the  laws  of  Virginia  to  go  before  any  magistrate  of  the 
county  or  corporation  where  his  debtor  resides,  or,  in  case  such 
debtor  has  removed,  where  he  last  resided,  or  where  his  effects 
may  be  found,  and  make  oath  to  the  true  amount  of  his  debt 
and  the  time  when  it  will  be  payable ;  and  that  he  has  just 
cause  to  suspect,  and  verily  believes  that  such  debtor  wi^  remove 
himself  with  his  effects  out  of  the  commonwealth,  before  such 
debt  will  become  payable,  or  has  actually  so  removed,  and  also 
that  he  had  no  knowledge  when  the  said  debt  was  contracted  of 
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the  intention  of  the  said  debtor  so  to  remove.  And  thereupon, 
such  magistrate,  taking  bond  and  security  of  the  creditor  in 
double  the  sum  to  be  attached  for,  payable  to  the  debtor  and 
conditioned  for  satisfying  and  paying  all  costs  which  shall  be 
awarded  to  the  said  debtor,  in  case  the  plaintiff  suing  out  the 
attachment  shall  be  cast  in  his  suit,  and  also  all  damages  which 
shall  be  recovered  against  him  for  suing  out  the  same,  shall  issue 
an  attachment  against  the  goods  and  chattels  of  the  debtor, 
returnable  to  the  next  Court  of  the  county  or  corporation,  which 
attachment  may  be  served  on  the  goods  and  chattels  of  such 
debtor  or  any  garnishee  or  garnishees.  If  such  debtor  shall  not, 
on  or  before  the  return  of  such  attachment,  enter  into  bond  with 
sufficient  security  for  the  payment  of  the  debt  when  it  shall  be- 
come due,  the  Court,  on  due  proof  of  the  justice  thereof,  and  of 
the  intention  of  the  debtor  to  remove,  or  of  his  having  actually 
removed  out  of  the  commonwealth,  shall  grant  judgment  in 
favor  of  the  plaintiff  for  his  debt  and  costs,  and  shall  direct  the 
goods  attached  to  be  sold  upon  a  credit,  until  the  time  the  plain- 
tiff's debt  shall  become  payable.''  In  the  consideration  of  the 
case,  I  shall  assume  that  the  defendants  were  absconding  debt- 
ors, and  that  by  the  laws  of  Yii^nia,  the  plaintiff  had  a  legal 
right  to  sue  out  an  attachment  to  seize  the  goods,  although  their 
debt  was  not  due,  within  the  State  of  Virginia.  The  only  ques- 
tion then  IS,  whether  in  this  State  they  are  entitled  to  a  similar 
remedy. 

The  nature,  obligation  and  construction  of  contracts  are  to  be 
governed  by  the  les  loci  contractus,  but  the  remedies  by  which 
contracts  are  enforced,  are  to  be  according  to  the  lex  fori,  which 
is  strictly  territorial  in  its  operation.  Story  de  confl. }  239,  240, 
242,  260,  666,  557.  We  all  agree,  says  Mr.  Justice  Heath  (1 
Bos.  d&  Pal.  142)  that  in  construing  contracts,  we  must  be  gov- 
erned by  the  laws  of  the  country  in  which  they  are  made ;  for 
all  contracts  have  relation  to  such  laws.  But  when  we  come  to 
remedies  it  is  another  thing;  they  must  be  pursued  by  the 
means  which  the  law  points  out  where  the  parties  reside.  The 
laws  of  the  country  where  the  contract  was  made,  can  only  have 
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re^i^rence  to  the  nature  of  the  contract,  not  to  the  mode  of  enforcing 
it.  In  De  La  Vega  vs.  Vianna  (1  B.  &  Ad.  284,)  Lord  Tenter- 
den  said :  ^^  A  person  suing  in  this  coiintry,  must  take  the  law 
as  he  finds  it  He  cannot,  by  any  regulation  of  his  own  country, 
enjoy  greater  advantages  than  other  suitors  here.  He  is  to  have 
the  same  rights  which  all  the  subjects  of  this  kingdom  are  en- 
titled to."  Judge  Story,  in  his  treatise  on  the  Conflict  of  Laws, 
sect  656,  says :  "  It  is  universally  admitted  and  established,  Uiat 
the  forms  of  remedies,  and  the  modes  of  proceeding,  and  the 
execution  of  judgments,  are  to  be  regulated  solely  and  exclu- 
sively by  the  laws  of  the  place  where  the  action  is  instituted,  or, 
as  the  civilians  express  it,  according  to  the  Ux  forV^  And  in 
sec.  667,  he  says :  '^  All  that  a  nation  can  Uierefore  be  justly 
required  to  do.  is  to.  open  its  own  tribunals  to  foreigners  in  the 
same  manner  and  to  the  same  extent  as  they  are  open  to  its 
own  subjects,  and  to  give  them  the  redress,  as  to  rights  and 
wrongs,  which  it  deems  fit  to  acknowledge,  in  its  own  munici- 
pal code,  for  natives  and  residents."  This  is  what  is  meant  by 
the  comity  of  nations,  and  I  do  not  find  it  has  ever  been  extended 
beyond  what  is  here  said.  (Story  De  Gon^.  i  38.)  It  is  enough 
that  in  the  construction  and  obligation  of  a  contract  made  in  a 
foreign  country,  effect  is  given  to  it  according  to  the  laws  of  that 
country,  but  in  doing  so  we.  must  resort  to  the  same  code  of  pro- 
cedure as  we  extend  to  our  own  citizens. 

The  question  is  this,  whether  the  right  to  issue  an  attachment 
for  a  debt  not  due  is  a  part  of  the  obligation  of  the  contract,  or 
a  mere  remedy  whereby  the  goods  of  an  absconding  debtor  are 
seized  and  held  by  the  law  to  satisfy  the  debt  when  it  becomes 
due.  It  might  be  sufficient  on  this  case  to  say,  that  the  Virginia 
law  does  not  profess  to  add  any  thing  to  the  contract  itself.  It 
does  not  declare  that  if  the  debtor  absconds,  his  debt  shall  be 
payable  immediately.  It  goes  no  farther  than  to  authorize  the 
seizing  of  the  debtor's  goods,  and  the  sale  of  them  ''  on  a  credit, 
until  the  time  the  plaintiff's  debt  becomes  payable."  It  is  like 
an  Act  of  the  Legislature  which,  under  certain  circumstances, 
authorizes  a  creditor  to  hold  his  debtor  to  bail  before  his  debt  is 
15 
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dae,  but  does  not  give  judgment,  or  awmid  execution,  until  tiie 
debt  is  payable.  It  does  not  interpolate  any  additional  obliga- 
tion into  tlie  contract.  It  gives  only  a  new  remedy  as  a  guaran- 
ty for  the  performance  of  the  contract,  acooiding  to  the  stipula- 
tion of  the  parties.  It  is  no  moie  a  part  of  the  ccmtract  tfuoi 
the  law  which  authorizes  the  lidding  of  the  defendant  to  bail 
as  a  guaranty,  that^when  judgment  is  rendered,  he  shall  be  forth- 
coming to  satisfy  the  debt.  This  is  certainly  npihing  but  a 
remedy,  and  of  course  belongs  to  the  2er  fori.  In  decidiaf 
questions  as  to  remedies,  the  first  question  relates  to  the  right  of 
die  plaintiff  to  sue,  and  second,  what  is  the  form  of  the  action 
by  which  his  right  is  to  be  enforced.  In  relation  to  Ae  latter, 
there  can  be  no  .doubt  that  if  the  party  has  a  right  to  sue,  he  is 
entitled  to  the  remedies  provided  for  citiasens  and  residents  m 
like  cases.  In  relation  to  the  form^,  it  is  contmded  that  <ni 
principle  and  authority  we  shall  determine  according  to  the  law 
of  the  country  where  the  contract  was  made ;  and,  therefore,  as 
by  the  law  of  Virginia  the  plaintiff  could  sue  out  a  writ  in  at- 
tachment in  that  State,  he  is  entitled  to  the  use  of  a  similar 
remedy,  when  he  finds  his  debtor  in  this  State.  Let  us  examine 
the  cases  which  have  been  cited  to  support  the  pDoposilion* 
Ihnes  vs.  Dunlap  (8  T.  R.  696.)  The  bond  was  made  and  assign- 
ed in  Scotland,  where,  by  law,  bonds  are  assignable.  The  action 
was  brought  in  England,  where  tKmds  are  not  assignaUe.  The 
plaintiff  did  not  sue  on  the  bond  as  assignee,  but  he  brought 
assumpsit  The  declaration,  after  stating  the  making  and  as- 
signing the  bond,  alleged  that  by  the  law  of  Scotland,  the  de- 
fimdant  became  liable  to  pay,  and  being  indebted,  {somised  to 
pay.  To  the  declaiation  there  was  a  demurrer,  but  the  Coait 
said  this  is  not  an  action  on  the  bond ;  and  they  were  clearly  oi 
opinion  the  assignment  was  a  considemtion  to  support  the  prom- 
ise, and  the  defendant,  by  demurring,  confessed  both  the  consid- 
eration and  the  assumpsit  OCaUaghan  vs.  Thanumd  (3 
Taunt  82.)  This  was  an  action  on  an  Irish  judgment  by  the 
assignee.  Such  a  judgment  was  assignable  by  the  Irish,  bat 
not  by  the  English  law,  so  as  to  authorize  the  assignee  to  sue  uk 
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his  own  name.  The  plaintiflT  was  allowed  to  recover  on  fhe 
assignment,  because  the  title  to  the  judgment  was  vested  in  him 
hy  &e  lex  locL  This  case  comes  neaier  than  any  other  to  the 
jmnciple  cont^ided  for,  but  it  is  contrary  to  our  decisions  on  the 
right  of  an  assignee  in  bankruptcy  to  sue  in  his  own  name  (1 
Mill,  283 ;  4  McG.  419 ;)  and  llr.  Justice  Story  says  that  it 
stands  alone  and  can  scarcely  be  thought  unexceptionable,  and 
is  contrary  to  the  dictums  of  Lord  Loughborough,  in  FoUiott  vs« 
Offden  (1  H.  Bl.  135,)  and  of  Lord  Elienborough,  in  Wolff  vs. 
Oxhobn  (4  M.  &  S.  99.) 

Mebm  vs.  Fiiz- James  (2  B.  A,  P.  138.)  The  action  was  <m 
a  bond  made  in  France,  on  which,  by  the  laws  of  France,  the 
obligcHT  incurred  no  perscmal  liability,  but  the  remedy  was  aho- 
getfaer  in  rem.  The  defendant  was  disehai^ed  out  of  custody. 
Eyre,  G.  J.  said :  ''what  the  nature  of  the  obligation  is,  must  be 
determined  by  the  laws  of  the  country  where  it  was  entered 
into,  and  then  this  country  will  apply  its  own  laws  to  enforce  it" 
If  the  contract  creates  no  personal  liability,  but  is  an  obligation 
in  rem^  it  cannot  be  that  its  nature  can  be  changed  or  its  obliga- 
tion varied  by  a  mere  change  of  domicil.  (Story  de  Confl. 
i569.)  I  see  nothing  in  these  cases  which  authorizes  the  conclu- 
sion for  which  they  were  cited,  that  because  &e  plaintifis  had  a 
right  to  sue  in  tile  country  where  the  contract  was  made,  they 
had  a  right  to  sue  in  this  Stats,  although  by  our  law  no  such 
right  exists  between  citizens  and  residents. 

That  the  time  at  which  and  within  which  an  action  lies  on  a 
contract,  is  a  part  of  the  lex  feriy  is  very  clear,  on  the  authority 
of  adjudged  cases,  and  on  settled  principles.  Our  law  has  pro- 
vided no  remedy  on  a  contract  not  due,  except  the  Act  befqre  re- 
ferred to,  for  holding  a  debtor  to  bail  who  is  about  to  remove ;  and 
tbe  general  principle  is  unquestioned,  that  no  action  lies  until 
there  is  a  breach  of  the  obligation  of  the  contract  But  as  to  the 
time  within  which  an  action  must  be  brought,  there  are  numerous 
adjudged  cases  establishing  that  the  statute  of  limitations  be- 
longs to  the  2sar  fori.  This  was  decided  in  our  case  of  ZfSvy  vs. 
Bom  (2  Bail.  217 ;)  McEUmyU  vs.  Cohen  (13  Peters,  312.) 
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By  the  laws  of  this  State,  the  right  of  action  begins  the  day  the 
money  is  due,  and  ends  four  years  after  that  time,  and,  if  the 
latter  be  regulated  by  the  lex  forty  the  former  must  be  also. 
The  period  of  limitation  is  as  much  a  part  of  the  obligation  of 
the  contract,  as  the  time  when  an  action  may  be  brought  They 
stand  on  the  same  footing  and  are  governed  by  the  same  princi- 
ples. We  are  therefore  of  opinion  that  the  law  of  Virginia  is  a 
part  of  the  lex  fori,  not  changing  the  nature  or  obligation  of  the 
contract,  but  only  affording  a  new  remedy  in  certain  cases,  to  be 
enforced  in  that  State  in  the  manner  pointed  out  by  the  statute. 
But  when  the  action  is  brought  in  this  State,  it  is  to  be  governed 
by  our  laws,  which  afibrd  no  remedy  by  attachment  on  a  debt 
before  it  is  due.  The  consequence  is  that,  as  the  plaintiffs  had 
no  cause  of  action  when  this  suit  was  commenced,  the  moti<Mi 
for  a  non-suit  must  be  granted ;  and  it  is  so  ordered. 

O'Neall,  Wardlaw,  Withers  and  Whitner,  JJ.,  concur- 
red* 

Motion  granted. 


Ed.  Freer  and  Wife  vs.  O,  ^  H,  Cameron. 

Action  on  the  case  susUtined  agwnst  defendanU,  who  were  stoie-keepen,  by  a  pUin- 
.tiff,  who,  being  in  the  store  as  a  customer,  was  invited  by  the  clerk  to  walk  into  a 
•dark  part  of  the  store,  in  which  there  was  an  open  trap-door,  through  which  plaiB- 
aSf  wi^ut  negligence  on  her  part,  fell,  and  fractured  her  aim. 

In  the  City  Court  of  Charleston^  May  Term,  1850. 

This  was  an  action  on  the  case  to  recover  damages  on  account 
of  an  alleged  injury  to  Mrs.  Freer,  from  the  negligence  of  the 
defendants. 

The  testimony  was  as  follows : 

Mrs.  Ann  Henlin. — ^Witness  lives  on  James's  Island ;  so  do 
ihe  plaintiffs ;  was  in  the  city  in  November,  1847,  in  company 
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with  Mrs.  Freer.  They  went  into  the  defendants's  crockery 
store  in  Meeting  street;  it  was  a  long  store;  thinks  it  was  on  the 
11th  of  November ;  no  one  in  company  with  Mrs.  Freer  but  wit- 
ness ;  went  to  purchase  a  butter  dish.  As  she  entered,  asked 
the  clerk,  or  person  in  attendance,  for  a  butter  dish ;  was  invited 
to  go  down  the  store,  into  the  back  part ;  witness  heard  a  crash 
behind  her,  turned  around,  saw  a  hole,  down  which  Mrs.  Freer 
had  fallen.  Mrs.  Freer  cried  out,  "  Oh  Lord !"  The  clerk  helped 
her  out.  Witness,  in  going  down  the  store,  followed  the  clerk ; 
passed  the  place  without  seeing  it  Mrs.  Freer  was  coming  in 
rear  of  witness,  on  her  side.  Mrs.  Freer,  when  she  fell,  exclaimed, 
"  Good  Lord !  would  no  one  tell  me  about  this  hole  ?"  Witness 
heard  no  notice  that  there  was  such  a  place ;  the  trap-door  was 
off;  the  hole  large  enough  to  let  the  body  of  a  person  down. 
Some  one  said,  "Send  for  a  doctor;"  one  came;  Dr.  Bx)bertson, 
who  pronounced  Mrs.  Freefs  arm  fractured ;  he  tied  up  the  arm 
in  a  sling.  Mrs.  Freer  was  confined  to  a  bed  in  town,  at  a 
friend's  house,  and  was  attended  by  Dr.  Phillips  for  three 
"weeks  or  more ;  she  suffered  very  much ;  had  to  be  dressed 
and  undressed;  could  not  help  herself. 

Cross^xamined. — ^The  hole  was  entirely  open ;  no  covering 
on  it.  The  day  this  happened  was  cloudy;  it  was  darker  in 
that  part  of  the  store  tlian  in  front ;  witness's  attention  was  di- 
rected to  the  clerk;  saw  but  one  gentleman  there;  he  went  down 
the  place  by  a  step-ladder,  and  got  Mrs.  Freer  out  It  was  darker 
in  that  part  of  the  store  than  elsewhere ;  saw  no  windows  but  in 
the  front  part  of  the  store ;  there  was  room  to  walk  beside  this 
trap-door,  had  the  place  been  pointed  out  or  known ;  clerk  said 
to  witness,  "  Walk  this  way ;"  witness  followed ;  he  gave  no 
notice  or  warning.    Happened  about  ten  or  eleven  o'clock. 

Dr.  St.  John  Phillips. — Knows  Freer  and  his  wife;  was  called 
to  attend  Mrs.  Freer  on  the  11th  of  November;  found  her  left  arm 
fractured,  her  side  was  bniised,  complained  of  pain  in  her  thigh 
and  in  her  side ;  for  two  or  three  weeks  she  suffered  much  pain. 
Mrs.  Freer  is  about  forty-two  or  forty-three ;  the  fracture  of  her 
arm  »  serious  injury  at  her  time  of  life. 
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His  Ifonor,  the  Recorder,  instructed  the  jury  that  they  were  to 
detenoine,  upon  the  evidetice,  whether  the  de£»idant8y  throof^ 
the  agency  of  their  clerk,  acting  in  his  lawful  and  ostensible 
character  as  such,  had  been  guilty  of  gross  negligence,  in  km* 
ting  Mrs.  Freer  to  &dlow  him  into  that  part  of  the  store  whete  the 
accident  occurred,  and  without  giving  any.  warning  or  notice  of 
this  open  place.  That  if,  in  their  opinion,  undbr  all  the  drcum* 
stances,  Mrs.  Freer  could  have  avoided  the  accident,  by  the  exer* 
cise  of  that  degree  of  prudence  which  any  prudent  or  reasonable 
person  might  be  called  upon  or  expected  to  exercise^  in  her  pie* 
cise  position,  the  plaintiffs  ought  not  to  recover. 

The  jury  found  for  the  plaintiffs  $600.  The  defendants  ap- 
pealed, and  now  moved  this  Court  for  a  new  trial,  on  the  follow- 
ing  grounds : 

1.  Because  there  was  no  proof  offered  by  the  plaintifib  to  con- 
nect the  defendants  with  the  action,  they  not  being  present;  and 
it  is  respectfully  submitted  that,  under  the  circumstances  of  the 
case,  they  were  not  liable  for  the  negligence  of  the  clerk,  even 
were  the  negligence  admitted :  nor  was  the  name  or  identity  of 
the  person  proved. 

2.  Because  the  evidence  given. by  the  witness,  produced  by 
themselves,  was,  that  the  occurrence  took  place  at  or  about  10 
o'clock  in  the  day ;  that  the  object  was  palpable  and  visiUe,  if 
she  had  looked  to  it,  and  because  there  being  a  want  of  ordinary 
caution  on  the  part  of  the  plaintiff,  (Mrs.  Freer,)  the  defendants 
are  not  liable. 

3.  Because  the  keeping  a  cistern  in  a  r^ired  part  of  the  store 
of  the  defendants  was  not  an  unlawful  act,  and  it  is  respectfully 
submitted  that  the  true  principle  of  law  is,  ''that  if,  in  the  prose- 
cution of  a  lawful  act,  an  accident,  purely  accidental,  arise,  no 
action  can  be  supported  for  an  injury  arising  fixun  such  an  acci- 
dent" 

4.  Because,  under  the  circumstances  of  the  case,  the  damages 
were  excessive. 

Dukes,  for  the  motion,  cited  6  Hill  N.  T.  R.  283;  4  Car.  A  P. 
362;  7  Mete.  274;  4  Bing.  628;  1  M.  «^  G.  568;  11  East,  60;  6 
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mU  N.  Y.  R.  592;  3  a  &.  AL  304;  6  Car.  &  P.  410;  2  Chit 
637;  3  Car.  4k  P.  664;  21  Wend.  188;  19  Wend.  400;  21  Wend. 
616;  do.  Jac  168;  1  Esp.  R.  203;  3  Car.  &>  P.  628;  10  Mees. 
4t  W.  646;  7  Taont  479;  3  Wheat  669. 

W.  D.  PvrieTf  contra,  cited  3  Camp.  398 ;  1  Salk.  289 ;  1  B. 
&P.604. 

Curioy  per  Withers,  X  The  first  ground  of  appeal  qaes- 
tions  the  liability  of  defendants,  assuming  that  the  eyidence 
makes  a  case  sustainable  against  some  aae* 

In  all  that  occurred  between  Mrs.  Freer  and  her  companion, 
the  only  witness  in  this  case,  and  the  defendants's  agent  or  clerk, 
the  latter  was  acting  strictly  in  the  line  of  his  employment,  in 
capacity  of  representative  of  his  principals.  I^  therefore,  he  was 
guilty  of  any  negligence  at  all,  which  was  actionable,  it  must  be, 
upon  all  reason  and  authority,  such  as  involves  the  req>oni^bility 
of  the  defendants.  Nor  is  there  any  difficulty  in  the  further  ob- 
jection, advanced  in  the  same  ground,  that  the  person  and  iden- 
tity of  the  clerk  were  not  established*  Whatever  might  be  hid 
name,  or  other  characteristic  attending  him,  he  was  a  person  in 
charge  of  the  establishment  of  defendeuits,  it  must  be  presumed 
(in  the  absence  of  adverse  prooQ  with  their  knowledge  and  widi 
their  procurement  The  evidence  in  this  behalf  must  be  enough 
to  raise  all  the  responsibilities  that  grow  out  of  &e  relation  of 
principal  and  agent 

The  second  ground  of  appeal  advances  the  position  ttiat  the 
conduct  of  Mrs.  Freer  manifested  such  degree  of  carelessness  or 
want  of  circumspection, — an  absence  of  such  ordinary  caution 
as,  in  contemplation  of  law,  should  cause  her  to  be  reputed  the 
author  of  her  own  misfortune.  We  recognize  the  doctrine,  that 
if  a  party  has  been  guilty  of  fault  or  neg^gence,  not  wanton  and 
intended  for  mischief,  and  another,  by  his  own  want  of  ordinary 
caution,  shall  suffer  damage  thereby,  the  law  will  not  help  to  a 
recovery,  for  it  will  meet  him  with  its  own  maxim,  "  damnum 
absque  injuria.^  But  there  can  be  no  sensible  administration  of 
these  propositions  in  practice,  unless  we  take  into  account  many 
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circumstances  that  may  vary  each  particular  case.  The  caution 
or  prudence  that  we  might  well  exact  of  one  person,  suffering 
damage  from  a  particular  cause,  would  not  do  justice  to  another, 
complaining  of  a  like  injury,  and  arising  in  the  same  way.  Fot 
instance,  if  Mrs.  Freer  had  known  that  the  same  incident  had 
previously  occurred  to  another,  at  the  same  place :  if  it  were 
proved  that  she  had  a  familiar  knowledge  of  the  premises :  if  it 
were  in  evidence  that  she  obtruded  herself  with  an  unusual  and 
improper  freedom,  instead  of  following  the  lead  and  invitation  of 
the  clerk,  (as  the  testimony  is,)  and  so  forth,  a  jury  might  find  in 
such  circumstances  material  variations  from  the  features  of  the 
case,  as  we  have  it  Very  substantial  variations  might  ari^  fix>m 
the  consideration  of  age,  since  we  could  not  demand  of  a  child 
the  precaution  and  circumspection  of  mature  years.  There  is 
something  in  the  very  fact  that  the  place  of  disaster  was  a  store, 
with  the  usual  invitation  to  every  customer  to  enter,  with  every 
attraction  to  look  upwards,  and  not  downwards.  Now  who 
would  ever  dream  that  in  such  a  place,  in  any  part  of  it  where 
articles  were  exhibited  for  examination  and  sale,  an  open  pit 
was  to  be  found,  such  as  Mrs.  Freer  encountered  ?  She  would 
have  had  even  more  cause  to  apprehend  that  an  overhanging 
chandelier  might  be  so  carelessly  adjusted  as  to  fall  upon  her  in 
the  middle  of  the  room.  We  cannot  discover  in  the  evidence  re- 
ported  anything  which  makes  the  law  cited  for  the  defendants, 
and  not  disputed,  available  for  their  protection. 

It  is  next  insisted  that  the  defendants  violated  no  law  or  right 
in  another  in  maintaining  a  cistern  in  a  retired  part  of  their  store ; 
and  if  injury,  purely  accidental,  resulted  from  such  legitimate 
exercise  of  the  rights  of  property,  there  is  no  ground  for  redress. 

Let  this  be  admitted.  But  what  is  our  case  ?  It  is  not  the 
cause  of  action  that  the  defendants  kept  a  cistern  in  one  or  other 
part  of  their  store.  The  complaint  is,  and  the  evidence  sustains 
it,  that  the  entrance  to  the  cellar  (or  cistern,  if  that  was  the  struct- 
ure,) was  left  open,  from  the  darkness  of  the  day,  and  place  not 
readily  discoverable,  and  that  the  complaining  party  fell  in  and 
was  thereby  damnified,  while  visiting  a  portion  of  the  store,  in 


AFPR&LS  AT  LAW.  833 

ChariMion,  January,  1861. 

conformity  to  the  clerk's  invitation.  Surely  these  facts  point  to 
culpable  carelessness  on  the  part  of  the  defendants  only.  While 
our  law  encourages  the  full  exercise  of  dominiwi  over  property 
by  the  proprietor/ it  inculcates,  in  the  same  breath,  the  injunc* 
tion,  so  use  your  own  that  you  hurt  not  another.  (Yide  Leslie 
vs.  Poundsy  4  Taunt  649 ;  Ceupland  vs.  Hardinghamy  3  Camp. 
398.) 

As  to  the  suggestion  that  there  was  here  pure  accident,  it  is 
enough  to  say  that  this  cannot  be,  where  on  one  side  there  was 
fault  and  negligence  producing  injury. 

In  actions  founded  really  upon  tort,  (not  meaning  those  so  in 
form,  but  in  reality,  qwisi  ex  contractUy)  we  have  no  tribunal  to 
adjust  the  damages,  upon  proof  of  the  cause  of  action,  except  the 
jury.  Neither  in  theory  nor  in  practice  is  such  the  appropriate 
function  of  this  Court. 

The  motion  must  therefore  be  refused. 

O'Neall,  Evans,  Wardlaw,  Frost  and  Whitner,  JJ., 
concurred. 

Motion  refused. 


Bank  of  Kentucky  vs.  C  P.  Shier. 

The  mere  ponession  of  a  chattel  is  sufficieDt  to  maintain  troyer  against  all  persons 
but  the  rightful  owner. 

A  sheriff  seized  goods  under  an  attachment,  and  delivered  them  to  the  plaintiff  in 
attachment,  to  be  taken  out  of  the  district  and  sol  1 — an  agent  of  the  plaintiff  bar- 
ing, before  the  delivery,  given  the  sheriff  a  bond  of  indemnity.  Hdd  that,  although 
the  delivery  by  the  sheriff  to  the  plaintiff  was  irregular,  yet  the  plaintiff  might 
maintain  trover  against,  a  wrong-doer  who  took  the  goods  out  of  his  possession. 

On  the  trial  of  the  action  of  trover,  the  agent  of  the  plaintiff,  who,  as  obligor,  wai 
bound  to  the  sheriff  on  the  bond  of  indemnity,  was  offered  as  a  witness  for  tha 
plaintiff,  and  it  was  ruled  that  he  was  competent 

VHien  the  interest  of  a  wimess  is  not  clear,  the  inclination  of  the  Courts  is  to  let  the 
objection  go  to  his  credit 

Defendant  examined  a  witness  to  prove  a  fitct,  which  ha  fidied  to  do..  Hdd^  that 
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defendant  eovid  aot  give  in  endenee  a  Utter  of  the  witneee,  either  lo  pcove  &a 
feet,  er  to  contradict  the  witneea. 
Where  parol  evidence  of  the  cont^ts  and  effect  of  a  written  instmment,  wholly 
immaterial  to  the  issae,  ia  given,  it  ia,  it  aeema,  no  ground  for  a  new  trial  that  tiM 
|Murty  waa  not  firat  required  to  prove  ita  execution,  and  to  give  an  exeuae  fer  ita  non* 
iKTodaction. 

Before  O'Neall,  J.,  aJt  Charleston^  May  Tertn^  1850. 

The  rqport  of  his  Hoikh*,  the  piesiding  Judge,  is  as  follows : 
^  This  was  an  action  of  trover  for  the  recovery  of  the  value  of 
fiAy-one  head  of  cattle,  converted  by  the  defendant  to  his  own 
use.    The  cattle  <nice  belonged  to  Cloud  &  Gay,  dealers  in  cattle 
in  Kentucky.    They  were  largely  indebted  to  the  jdaintiff  and 
to  other  persons.    Indeed,  they  were  clearly  insolvent  bef(»e  the 
1st  of  April,  1849, — and  that  &ct  fully  known  to  Collins,  who 
was  in  the  possession  of  this  drove  as  dieir  manager.    The 
plaintiff  sent  on  to  B.  D.  Boyd,  cashier  of  the  Commercial  Bank, 
Columbia,  two  bills,  dmwn  by  Cloud  &  Gay,  one  of  September, 
1848,  for  $3,000,  payable  five  months  after  date ;  the  other,  10th 
January,  for  $2,000,  at  ninety  days     These  bills  were  protested 
for  non-pa3rment,  and  the  liability  of  the  drawers  established. 
The  plaintiff  regularly  constituted  B.  D.  Boyd  its  attorney,  to 
act  for  it  in  the  premises,  and  gave  him  authority  to  constitute  an 
attorney  under  him.    He,  in  the  name  of  the  plaintiff,  and  for 
its  use,  instituted  suit  in  Lexington  District,  South  Carolina,  by 
attachment  against  Cloud  6c^  Gay  on  the  bills.    On  the  24th  of 
March,  sixty  head  of  cattle,  and  twenty-two  head  of  sheep,  their 
property,  were  seized  by  the  sheriff  of  Lexington,  and  delivered 
to  him  for  the  plaintiff;  and  were  by  him  sent  on  to  Charleston, 
and  sold  and  delivered  to  the  Big  Butcher  Company,  to  which 
Cloud  &  Gay  had  contracted  to  deliver  their  successive  droves 
of  cattle  for  the  season.    On  the  7th  of  April,  1849,  the  sheriff 
of  Lexington  found  this  drove  of  fifty-one  head  oi  cattle  at 
Leaphart's,  in  Lexington,  north  of  Saluda,  and  no  white  perscMi 
in  possession,  save  Bartlett  Dudly,  who  was  served  with  a  copy 
of  the  writ  of  attachment,  and  said  they  were  the  property  of 
John  W.  Hodges,  bat  made  no  claim  to  them  in  his  own  right. 
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OT  for  Hodges,  which  the  sheriff  could  notic6|  and  who  could  not 
at  did  not  give  bond.  The  sherifl^  therefore,  took  possession  of 
the  cattle,  and,  upon  B.  D.  Bo3rd  giving  him  a  bond  of  indemnityi 
they  were  delivered  to  him  for  the  Bank  of  Kentucky.  The 
tat^e,  after  being  attached,  were  driven  by  Dudly  to  the  Saluda 
Bridge.  They  were  then  taken  out  of  his  possession  by  the 
sheriff,  and  placed  in  the  actual  custody  and  possession  of  one 
Bowers,  who  was  employed  by  Boyd,  for  the  Bank  of  Kentucky, 
to  drive  them  to  Charleston,  and  deliv^  them  to  W.  K.  Davis, 
who  had  been  by  Boyd  appointed  the  attorney  of  the  Bank  of 
Kentucky,  to  receive,  sell  and  deliver  the  cattle  to  the  Big 
Butcher  Company.  He,  widi  one  Jc^  Hatcher,  went  on  with 
fhe  cattle.  Dudly  went  over  to  ColumUa ;  and,  by  the  advice 
of  Nathaniel  Pope,  was  employed  by  Boyd  for  the  Bank  of 
Kentucky,  to  assist  in  driving  the  cattle  to  CSiarleston ;  he, 
accordingly,  joined  the  drove  and  assisted  in  driving  the  cattle. 
They  went  on  to  the  eighteen-mile  house,  where  they  met  John 
Hodges,  who  insisted  the  cattle  were  bis,  and  that  Dudly,  who 
was  driving  the  cattle  when  attached,  was  his  servant ;  and  that 
they  were  still  in  his  possession.  Bowers,  however,  put  up  the 
cattle  and  paid  the  bill :  there  was  also  j^oof  by  Dudly  that 
Hodges  paid  the  bill.  Bowers  finding,  as  he  alleged,  that 
Hodges  was  endeavoring  to  possess  himself  of  the  cattle  during 
the  night,  at  the  eighteen-mile  house,  started  the  cattle  before 
day,  and,  with  Hodges  in  company,  drove  on  to  the  four-mile 
house,  where  the  cattle  were  put  up  in  Bradley's  pen.  Hodges 
contended  he  put  them  in  it ;  but  Bradley,  the  owner,  proved 
that  they  were  put  in  his  pen  by  Bowers.  Here  they  were  met 
by  Nathaniel  Pope,  who  had  been  sent  down  by  Boyd  for  the 
Bank  of  Kentucky,  to  superintend  the  average  and  delivery  of 
the  cattle ;  and  also  by  Wm.  K.  Davis,  the  attorney  under  Boyd 
of  the  Bank  of  Kentucky.  Hodges  wished  Davis  to  agree  that 
the  cattle  should  be  considered  in  their  united  possession.  This 
he  (Davis)  distinctly  refused.  After  some  altercation,  they  lefl 
the  cattle  in  Bradley's  pen,  where  it  was  understood  they  would 
remain  Sot  the  night    Pope,  according  to  the  proof,  pledged 
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himself  they  should  so  remain.  He  went  also  to  Charleston ; 
biit,  after  night,  (ten  or  eleven  o'clock,)  he  returned  to  the  four^ 
mile  house,  saying  he  had  passed  his  word  the  cattle  should 
remain  in  Bradlejr's  pen  till  morning ;  that  whatever  had  been, 
or  would  be  done,  would  be  without  his  knowledge.  It  appeared 
from  Bradley's  proof  that  his  pen  was  not  secure,  and  ihat,  in 
consequence  of  this,  he  would  not  be  responsible  for  the  cattle, 
and  advised  their  removal  to  Disher's  enclosed  lot.  Bowers 
applied  to  Disher,  and  he  consented.  Disher  was  one  of  the 
Big  Butcher  Company,  to  whom  the  cattle  had  been  contracted 
by  Cloud  Sc  Gay  to  be  delivered,  and  to  whom  the  Bank  of 
Kentucky  intended  to  sell  and  deliver  them.  In  the  night  the 
cattle  were  removed  by  Bowers,  assisted  by  Dudly,  and  locked 
up  in  the  pen  of  Disher.  In  the  morning,  Hodges  sold  to  the 
defendant  for  the  Little  Butcher  Company ;  and,  after  various 
attempts  on  the  part  of  Disher  and  his  associates  of  the  Big 
Butcher  Company,  to  obtain  or  retain  peaceable  possession  of  the 
cattle,  upon  which  condition  they  were  to  become  purchasers, 
John  W.  Hodges  broke  down  the  fence,.in  the  absence  of  Davis, 
Disher  and  Pope,  and  delivered  the  cattle  to  the  defendant. 
Davis,  the  attorney  for  the  Bank  of  Kentucky,  demanded,  next 
day,  the  cattle  from  the  defendant — ^he  refused  to  give  them  up, 
and  thereupon  this  action  was  brought  The  value  of  the  cattle 
was  proved,  and  the  plaintiff's  case  closed.  A  motion  was  made 
for  a  nonsuit,  on  the  ground  that  tiie  plaintiff  had  fiiiled  to  show 
title.    I  ruled  and  held — 

'^  1st.  That  on  this  motion,  I  must  assume  that  the  plaintiff 
had  the  possession  of  the  cattle,  when  Hodges  forcibly  took  it, 
and  that  this  was  enough  to  sustain  this  action. 

"  2d.  That  the  sheriff  of  Lexington,  by  virtue  of  his  levy  of 
the  attachment,  was  rightfully  in  possession,  and  had  placed 
the  plaintiff  in  possession  in  his  right ;  and,  although  this  might 
be  irregular,  the  defendant,  a  third  person,  could  not  make  the 
objection — and  that  the  possession  thus  acquired  was  enough^ 
prima  fade^  to  maintain  this  action. 
.   '^  The  motion  for  nonsuit  was  overruled.    The  testimony  of 
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B.  D.  Boyd,  it  may  be  remarked  here,  was  objected  to,  on 
accomit  of  his  bond  of  indemnity  to  the  Sheriff  of  Lexington ; 
but  that,  I  thought,  did  not  affect  his  competency.  For  whether 
the  plaintiff  gained  or  lost  the  case  did  not  discharge  his  liability. 
Notwithstanding  a  recovery  here,  Cloud  &  Gay,  or  perhaps  even 
Hodges,  could  sue  the  sheriff  of  Lexington,  and  then,  if  a  reco- 
very by  either  was  had,  Boyd  would  be  liable  to  the  sheriff. 
The  defendant  then  went  into  his  defence,  and  undertook  to 
prove  that  Hodges,  before  levy  of  the  writ  of  attachment,  to  wit, 
on  the  1st  or  2d  of  April,  had  bought,  bonajidej  the  entire  drove 
of  cattle  from  Thomas  Collins,  the  agent  of  Cloud  &  Gay,  fully 
authorized  by  them  not  only  to  drive,  but  also  to  sell  their  cattle. 
Collins  proved  that,  owing  to  the  claims  upon  him  for  the  sup- 
port of  the  cattle,  and  also  for  the  debts  of  Cloud  &,  Gay  for  the 
support  of  other  cattle  previously  driven,  he  thought  it  best  to 
sell  this  drove,  when  he  reached  Hodges's  at  the  toll-house,  in  the 
Saluda  Mountains.  He  had  previously,  he  said,  lost  six  head  of 
his  drove  by  attachments  levied  on  them.  He,  too,  knew  the 
previous  drove  had  been  attached  in  Lexington,  by  the  plaintiff. 
He  sold  the  fifty-one  head  for  $1467.  (This  was  about  two- 
thirds  of  their  value  in  Charleston.)  He  was  paid,  he  said,  in 
notes  on  other  persons,  and  $120  in  Cloud  &  Cray's  due  bills  to 
Hodges.  He.said  he  had  not  paid  the  proceeds  to  Cloud  &  Gay ; 
indeed  he  said  only  about  $600  had  been  paid  on  the  notes. 
He  said  he  reported  the  sale  to  Cloud  &,  Gay,  and  they  con- 
firmed it  Other  witnesses.  Prince  6c  Barton,  proved  the  sale. 
Barton  proved  that  Collins  said  Cloud  d&  Gay  owed  him  $800, 
and  he  wished  to  secure  himself  and  save  all  he  could  for  Cloud 
&,  Gay.  Collins  said  he  knew  the  cattle  would  be  attached. 
B.  F.  Cloud,  of  the  firm  of  Cloud  &  Gay,  was  examined  by 
the  defendant,  and  proved  that  Collins  was  merely  the  con- 
ductor or  manager  of  the  drove ;  he  had  no  general  authority 
to  buy  or  sell ;  he  was  not  authorized  to  sell  this  drove ;  he  was 
to  take  the  cattle  to  Charleston,  and  deliver  them  to  the  Big 
Butcher  Company.  He  said,  on  Collins  reporting  the  sale,  he, 
believing  it  to  be  the  best  which  could  be  done,  approved  and 
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confirmed  it ;  but  he  had  previously  coQTeyed  all  his  interest  to 
Gay,  to  pay  their  debts.  Here  the  defendant  wished  to  read  a 
letter  from  Cloud,  to  contradict  his  testimony.  This  is  what  I 
suppose  is  meant  by  the  first  ground  for  a  new  trial.  It  was 
excluded,  as  incompetent  for  the  defendant  to  impeach  thus  his 
own  witness.  Hibler  proved  that  he  was  present  at  settlements 
made  by  Oay  with  Collins,  and  he  thought  him  a  general  agent 
Bartlet  Dudly  proved  the  sale  to  Hodges,  and  that  it  was  fair ; 
but  his  testimony  was  completely  destroyed  by  proof  of  his 
statements  to  Hatcher,  Pope  and  C.  P.  Bradley,  that  the  sale  by 
Collins  to  Hodges  was  a  mere  sham,  collusive  and  fraudulent 
John  Hodges,  the  father  of  John  W.  Hodges,  and  as  his  agent, 
accompanied  the  drove  firom  the  Saluda  Mountain  to  near  Leap- 
hart's,  where  he  left  it  and  went  to  Columbia.  There,  after 
the  attachment  was  levied,  he  offered  to  Boyd,  the  agent  of  die 
plaintiff,  that  if  he  would  pay  the  expenses,  he  would  abandon 
all  claim.  On  the  bill  being  presented,  it  was  so  monstrous  that 
Boyd  would  not  pay  it 

"The  jury  were  instructed  to  inquire — 

^  1st  Had  the  plaintiff  shown  right  of  property  in  the  cattle? 
This,  they  were  told,  depended  upon  the  question — had  the 
Bank  of  Kentucky,  by  their  agent,  or  agents,  actual  possession 
of  the  cattle,  from  the  time  they  were  delivered  by  the  sheriff  of 
Lexington,  to  the  time  Hodges  took  them  out  of  Disher's  pen. 
They  were  told,  if  they  found  this  fact  for  the  plainti^  it  was, 
prima  facie^  evidence  of  right :  at  least,  enough  to  put  the  de> 
fendant  on  the  proof  of  a  better  title.  Here  the  jury  were  told 
that  the  delivery  by  the  sheriff  to  the  plaintiff  might  be,  and  I 
thought  was,  irregular,  jr^t  it  did  not  lie  in  the  mouth  of  a 
defendant,  a  third  person,  to  make  that  objection. 

"  2d.  They  were  told  to  inquire  whether  the  defendant  had 
shewn  a  better  title  than  that  of  the  plaintiff,  resting  on  posses- 
siiHi.  This  depended  on  the  questions — ^first,  whether  Collins 
was  the  agent  of  Cloud  &  Gay,  to  make  this  sale,  or  generally 
to  sell  their  cattle,  without  any  other  limit  than  his  discretion.— 
And,  second,  whether  the  sale  was  bona  fide. 
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«  The  jury  found  fixr  Ae  plaintiff  the  value  of  the  cattle,  with 
interest  finmi  their  conTenioD,  making  an  aggregate  sum  <^  about 

The  defendant  appealed,  and  now  renewed  his  motion  for  a 
nonsuit,  on  the  ground — 

That  the  plaintiff  had  no  title  upon  which  an  action  of  trover 
could  be  maihtained. 

And,  failing  in  that  motion,  then  he  moved  for  a  new  trial, 
upon  the  following  grounds : 

1st  Because  his  Honor,  the  presiding  Judge,  would  not  allow 
to  be  produced  in  evidence  a  letter  of  B.  F.  Cloud,  admitting  the 
geneml  agency  <^  Thomas  Collins. 

3d.  Because  his  Honor,  the  presiding  Judge,  ruled  that  R  D. 
Boyd,  the  surety  on  the  attachment  bond,  was  a  competent  wi^ 
ness. 

3d.  Because  his  Honor  chai^ied  &e  jury,  that  the  possession 
of  the  plaintiff  was  sufficient  to  enable  them  to  maintain  this 
acticm,  while  he  also  charged  them  that  the  sheriff  had  illegally 
delivered  them  possession ;  which  two  propositions,  it  is  respect- 
fully submitted,  are  inconsistent 

4th.  Because  his  Honor  chaqied  the  jury  that  the  parol  evi<* 
dence  of  Cloud,  as  to  a  written  instrument,  and  as  to  its  contents 
and  effect,  was  sufficient,  although  it  was  objected  that  nothing 
had  been  proved  as  to  the  execution  of  the  instrument,. nor  any 
excuse  given  for  the  non-production. 

6th.  Because  his  Honor  charged  the  jury  that  the*sale  made 
by  Collins  was  not  made  good  by  &e  confinnation  of  his  prin- 
cipals, when  it  was  proved  that  both  the  partners  had  confinned 
the  same. 

Mem/mingery  for  the  motion. 
DeSaussure  4*  Son^  contm. 

Curioj  per  Evans,  J.  Ever  since  the  case  of  the  chimney- 
sweeper's boy,  who  found  a  jewel,  {Armory  vs.  Ddamiriey  1 
Stm.  605,)  it  has  never  been  doubted,  so  far  as  I  know,  that  the 
mere  possession  of  a  chattel  was  a  sufficient  title  to  maintain 
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troTer  against  all  persons  but  the  true  owner :  (2  Taunt.  302 ;  2 
Bingham,  173.)  But  it  is  argued,  in  this  case,  that,  because  the 
sheriff  of  Lexington  delivered  the  cattle  to  the  plaintiff,  in  viola- 
tion of  his  duty,  a  different  rule  should  be  applied.  That  this 
proceeding  was  irregular  is  very  certain,  and  the  sheriff  is  liable 
for  any  injury  which  those  having  an  interest  in  the  cattle  may 
sustain :  but  that  will  not  authorize  a  wrong-doer  to  disturb  the 
possession  of  the  sheriff's  bailee.  It  is  said,  in  3  Stephen's  N.  P. 
2668,  that  a  sheriff  in  possession,  a  carrier,  a  factor,  a  consignee, 
a  pawnee,  a  gratuitous  bailee,  and  persons  responsible  over  to 
their  principals,  may  maintain  trover  on  their  possession ;  and, 
in  Duncan  vs.  Spear ^  (11  Wend.  64,)  it  was  decided  that  trover 
may  be  maintained  against  a  trespasser,  on  a  prior  possession 
obtained  by  a  purchaser  of  a  chattel  under  a  void  executioiL 
The  reasons,  as  well  as  the  authorities,  I  think,  go  to  this  extent 
— a  stranger,  or  wrong-doer,  has  no  right  to  put  one  in  possession 
to  the  proof  of  any  other  title  but  that  which  the  law  presumes 
from  possession  alone.  The  rule  is  the  same  in  relation  to  real 
estate.  If  Shier  could  have  succeeded  in  establishing  Hodge^e 
title,  under  the  purchase  from  Collins,  then  he  would  have 
established  in  himself  a  right  of  property,  which  draws  to  it  a 
right  of  possession,  and  should  have  succeeded  in  his  defence. 
But  this  he  failed  to  do ;  and  was,  consequently,  liable  to  the 
plaintiff  for  taking  the  cattle  out  of  their  possession.  This  is  all 
tiiat  need  be  said  on  the  motion  for  a  nonsuit,  and  the  third 
ground  of  *the  motion  for  a  new  trial.  The  first  ground  allies 
error  in  the  refusal  of  the  Circuit  Court  to  allow  the  defendant 
to  give  in  evidence  the  letter  of  Cloud,  admitting  the  general 
agency  of  Collins.  If  one  offer  a  witness  to  prove  a  &ct,  and 
he  does  not  prove  it,  he  may  still  offer  other  evidence  to  prove 
the  same  fact ;  but  he  cannot  do  this  by  proof  that  his  vritneas 
had,  at  another  time,  made  a  different  statement.  His  declara- 
tion, in  opposition  to  his  oath,  would  not  prove  the  agency,  and 
could  not  be  received  £or  any  other  purpose  than  to  discredit 
him ;  and  the  rule  is  very  clear,  that  one  shall  not  be  allowed  to 
discredit  his  own  witness. 
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The  second  ground  alleges  that  Boyd  was  an  incompetent 
witness.  It  is  alleged,  in  the  notice,  that  he  was  the  suiety  on 
the  attachment  bond.  This  is  a  mistake.  He  had  given  to  the 
sheriff  a  bond  to  indemnify  him  against  any  liability  for  deliver- 
ing the  cattle  to  the  plaintiff.  I^  under  these  circumstances,  he 
was  incompetent,  it  must  be  because  he  had  an  interest  in  the 
result  of  the  suit,  or  the  record  would  be  evidence  for  or  against 
him.  I  do  not  perceive  that  either  of  these  are  true.  In  Walton 
vs.  Shelly^  (1  T.  R.  300,)  Lord  Mansfield  said,  the  modem  incli- 
nation of  the  Courts  was,  to  let  the  objection  go  to  the  credit, 
unless  the  interest  be  clear. 

In  the  examination  of  Cloud,  he  said  Collins  was  not  author- 
ized to  sell  the  drove ;  he  had  no  general  authority  to  buy  or  sell; 
he  was  to  take  the  cattle  to  Charleston,  and  there  deliver  them 
to  the  Big  Butcher  Company ;  that,  on  Collins  reporting  the  sale, 
he,  believing  it  the  best  that  could  be  done,  approved  and  con- 
firmed it,  but  he  had  previously  conveyed  all  his  interest  to  Gay 
to  pay  their  debts.  It  was  insisted  on  the  trial  that  this  convey- 
ance should  have  been  produced  and  its  execution  proved,  or 
some  eicuse  given  for  its  non-production.  This  is  the  subject 
of  the  fourth  ground  in  the  notice.  The  general  rule  is  very 
clear,  that,  where  there  is  written  evidence,  parol  evidence  is  in- 
admissible, if  the  fact  in  any  way  constitute  a  part  of  the  evi- 
dence of  the  plaintifi^s  title  or  the  defendant's  defence.  But  the 
rule  is  otherwise  where  the  existence  of  the  paper  is  merely  a  col- 
lateral circumstance,  and  no  part  of  the  title,  although  an  influ- 
ence favorable  to  the  right  of  the  party  arises  out  of  the  execution 
of  it.  This  question  I  consider  as  settled  by  Lvwry  vs.  PvMon^ 
(2  Bail.  324).  But  the  fact  whether  Cloud  had  conveyed,  as  he 
said,  was  wholly  immaterial.  It  is  clear  from  the  evidence  that 
Collins  was  but  a  special  agent  to  drive  the  cattle  and  deliver 
them  in  Charleston.  As  such  special  agent,  he  had  no  authority 
to  sell  PwM  vs.  Bwsk^  (4  Strob.  427.)  If  Hodges  had  any 
title,  it  is  to  be  derived  from  the  confirmaticm  of  the  sale  by  the 
owners.  But  in  the  mean  time,  as  I  understand  the  &cts,  the 
levied  the  writ  of  attachment  :---of  course  the  titkj 
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thus  acquired  by  the  sheriff,  and  the  lien  of  the  plaiDtifiPs  attach- 
ments, could  not  be  defeated  by  Cloud's  subsequent  confinnatiian, 
even  if  no  such  conveyance  had  been  made. 

I  think,  therefore,  there  is  nothing  in  any  of  the  grounds  of 
appeal  which  authorizes  the  interference  of  this  Court,  and  that 
the  motions  should  be  dismissed ;  and  it  is  so  ordered. 

O'Neall,  Frost,  Withers  and  Whitner,  JJ.,  concurred. 

Wardlaw,  J.    A  plaintiff's  right  to  maintain  trover  depends 
upon  his  right  of  possession.    Property,  general  or  special,  raises 
an  implication  of  the  right  of  possession :  and  bare  possession  is 
of  itself  prima  facie  evidence  of  such  right.     Against  a  ties- 
passer,  the  presumption  of  right,  which  arises  from  possession, 
ordinarily  subsists  unrebutted,  notwithstanding  evidence  given 
by  the  trespasser  that  the  title  is  in  a  third  person :  for  it  will 
against  the  trespasser  be  further  presumed  that  the  possessioQ 
was  held  by  the  assent  of  the  owner.    If,  however,  it  should  be 
made  to  appear  that  the  possession  of  the  plaintiff  was  wrongful, 
and  in  opposition  to  the  will  of  the  owner,  who  was  entitled  to 
the  possession,  even  a  trespasser,  if  he  should  not,  by  such  evi- 
dence, entirely  defeat  the  acti(Hi,  would  certainly  reduce  the  dam* 
ages  to  a  trifle.    In  the  case  of  Armory  vs.  Delamtrie^  if  it  had 
appeared  that  the  chimney-sweep  had  stolen  the  jewel,  and  the 
owner  had  been  present,  demanding  it,  it  is  not  conceived  that 
the  chimney-sweep  could  have  recovered  the  value,  and  the  de- 
fendant have  been  left  answerable  again  for  the  value  to  the 
owner.    Damages  in  trover  are  intended  to  compensate  for  the 
injury  done  to  the  plaintiff's  right  by  the  conversion ;  and  if  die 
plaintiff  had  no  right  to  hold  the  possession,  his  claim  for  dama- 
ges against  a  defendant,  who  had  no  right  to  take  it  away,  rests 
upon  the  defendant's  demerit,  and  not  upon  his  right 

In  this  case  the  delivery  by  the  sheriff  was  utterly  unla^^fbl, 
and  the  plaintiff  had  no  more  right  than  such  as  could  be  derived 
from  a  sheriff^s  private  sale  of  property,  levied  under  executioiif 
or  from  any  other  unauthorized  act  of  a  sheriff.  Acting  through 
his  agent,  the  plaintiff  was  porltotp^  crifTMiits  with  the  sheriff  in 
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a  plain  act  of  official  usurpation.  The  title  was  in  Cloud  and 
Gay  or  in  Gray  alone,  if  not  in  Hodges,  when  the  sheriff  seized : 
and  the  title  could  be  changed  only  by  a  regular  sale  or  other 
legal  proceeding  under  the  attachment  The  special  property 
which  the  sheriff  acquired  by  levy  ceased  as  soon  as  the  lawful 
purpose  of  the  levy  was  abandoned,  and  the  property  was, irregu- 
larly delivered  to  the  plaintiff,  to  be  taken  out  of  the  sheriff^s  dis- 
trict The  possession  of  Shier,  derived  from  Hodges,  who,  if  not 
a  purchaser  from  the  owner,  was  at  least  the  bailee  of  the  own- 
er's agent,  was  something  better  than  the  possession  of  a  mere 
stranger  and  wrong  doer.  When  the  sheriff^s  lawful  right  ceased, 
all  the  rights  of  the  owners,  their  bailees  and  assignees,  were  just 
as  if  there  had  been  no  attachment :  and  every  act  of  confirma- 
tion doue  by  Cloud  should  be  considered  as  if  no  rights  of  attach- 
ing creditors  had  intervened. 

Motion  dismissed. 


Mm  A*  Folk  and  others^  assignees  of  A»  G.  Summer,  vs.  S» 

Cruikshanks. 

An  agreement,  nnder  aeal,  indoned  by  Buretiee  upon  an  ordinary  money  bond,  where- 
by the  sureties  seTerally  agreed  to  pay  to  the  obligee  each  a  specific  sum,  part  of 
the  condition  of  the  bond,  in  case  the  obligor,  their  principal,  should  make  default 
in  the  pajrment  of  the  bond,  hdd  to  be  assignable  under  the  Act  of  1796,  so  as  to 
enable  the  assignee  to  sue  thereon  in  his  own  name.* 

The  sum  stipulated  to  be  paid  in  the  bond,  the  obligor  had,  before  the  execution  of  the 

*2>.  J.  Waring  vs.  Cheeseborough  if  CampbelL 

J.  S.,  the  obligee  of  a  eommon  monej  bond,  assigned  the  same  to  W.,  and  guaran- 
teed "  the  payment  according  to  tne  condition  of  the  same."  W.  assigned  the 
"bond  and  the  money  to  become  due  thereon''  to  the  plaintiff,  who  brought  coro- 
nant  against  J.  S.  on  his  guaranty  to  W.  Hdd  that  the  bond  and  the  guaranty 
were  both  assignable  under  the  Act  of  1796:  that  the  terms  of  the  assignment  to  the 
plaintiff  carried  the  guaranty  as  well  as  the  l>ond;  and  that  the  action  was  properly 
Drought  in  the  name  of  the  plaintiff. 

Tbe  &ot8  «r  ibis  ease  (wliioh  was  (ri«d  befdre  Otntt^  J.)  ire  slated 
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bond,  agreed,  in  writing,  vi<4  (A«  ctH^ttOBwaanhj  bond,  mortgage  and  approved 
peraonal  lecuritf.  Htld  that  the  fiiiliue  of  the  obligee  to  take  the  mortgage  was  no 
discharge  of  the  auretiea. 

Before  O'Neall,  J.,  at  Charleston^  May  Term,  1860. 

Debt  on  bond.  The  declaration  alleged  ''that  whereas  the 
said  Cruikshanks,  on  11th  December,  in  the  year  of  our  Lord 
1846,  at  Charleston,  in  the  District  and  State  aforesaid,  by  cer- 
tain writing  obligatory,  called  a  bond  or  contract,  sealed  with  the 
seal  of  the  said  Samuel  Cruikshanks,  acknowledged  and  agreed 
to  be  held  and  firmly  bound  unto  die  said  A.  G.  Summer  in  the 
aforesaid  sum  of  $600,  to  be  paid  to  the  said  A.  6.  Summer  when 
he  should  be  thereunto  afterwards  required,  in  the  manner  folkw- 
ing:  'We  do  severally  and  each,  in  and  for  the  sum  of  $600, 
agree  to  secure  to  the  said  A.  G.  Summer  the  payment  of  the 

in  the  opinion  delivered  in  the  Court  of  Appeals,  in  March,  1832,  by 
O'Neall,  J.,  as  follows : 

E.  D.  Smith,  on  the  22d  Febmary,  1825,  ezeoaied  a  bond  to  the  de- 
fendants in  the  penalty  of  $5,000,  with  a  condition  to  pay  $2,500.     In 
May,  1825,  they  assigned  the  bond  to  B.  F.  Withers,  bis  ezeeutors, 
administrators  and  assigns,  with  the  following  guaranty:  ''and  we  do 
seTeraUy  guaranty  payment  according  to  the  condition  of  the  sameL*' 
B.  F.  mthers  assigned  to  the  plaintiff,  in  the  following  terms:  ''I  here- 
by, for  yalne  receiyed,  transfer  and  assign  the  within  bond  and  the  money 
to  become  due  thereon  to  D.  Jennings  Waring,  his  ezecutors,  adminis- 
trators and  assigns,  and  I  guaranty  payment  according  to  the  condition 
of  the  same.''    The  plaintiff,  as  assignee,  brought  covenant  on  the  de- 
fendant's guaranty:  a  motion  was  made  for  a  nonsuit,  on  the  ground 
that  the  action  could  not  be  sustained  by  the  assignee  in  his  own  name. 
The  presiding  Judge  below  sustained  the  motion,  and  a  motion  is  now 
made  to  reverse  his  decision  and  set  aside  the  nonsuit,  on  the  grooiid 
that  the  action  was  well  brought    No  objection  was  raised  that  the 
guarantv  was  not  under  seal,  and  I  therefore  take  it  for  granted  ihnX  it 
was.    The  Act  of  1798  authorizes  the  assignee  of  a  bond,  note  or  bill, 
not  negotiable,  to  sue  for  and  recover  the  same  in  his  own  nam&     To 
enable  the  plaintiff  to  maintain  this  action,  it  is  necessary  to  show  that 
the  contract  declared  on  is  embraced  by  the  provisions  of  the  Aet :  for 
at  common  law  there  can  be  no  doubt  that  he  could  not  maintain  ihia 
action.    It  was  contended,  and,  I  think,  with  great  plausibility,  that  the 
term  bill,  used  in  the  Act,  might  include  within  it  this  contract     Ja- 
cobs, amongst  other  definitions  of  the  term  bill,  says  that  it  is  an  ennge- 
ment  for  the  paymeni  of  money.    ( Jao.  L.  Dia  Tit  Bill)    The  dcleiid- 
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sum  menticmed  in  the  condition  of  the  within  bond ;  in  case  of 
default  made  in  the  pajrment  of  the  same,  each  of  us  will  be 
liable  to  the  extent  of  the  sum  of  $500 ;  to  the  payment  of  which 
we  severally  bind  ouiselves,  oui  heirs,  executors  and  administra- 
tors. In  witness  whereof^  we  have  hereunto  set  our  hands  and 
seals,  this  11th  December,  1845.'  Signed  by  S.  Cruikshanks  et 
al. ;  which  said  bond  or  agreement  was  indorsed  upon  the  bond 
of  B.  R.  Carroll  to  the  said  A.  G.  Sinnmer,  dated  the  11th  day  of 
December,  1845,  in  the  penal  sum  of  $9,000,  and,  being  unpaid, 
was,  together  with  the  said  obligation,  assigned  to  the  said  plain- 
tiffs ;  and  the  said  J.  A.  Folk  et  al.  say  that  the  said  sum  of  mo- 
ney was  not  paid  according  to  the  bond  aforesaid,  and  the  condi- 
tion thereof.'' 

The  defendant  pleaded  several  pleas.  The  3d  was  as  fol- 
lows: 

"And  the  said  defendant,  for  further  plea  in  this  behalf,  by 

ant's  contract  is  a  oollateral  engagement  for  the  payment  of  money,  and 
might  therefore  be  oalled  a  bin,  and  be  embraced  by  the  Act  as  sack 
But  I  don't  choose  to  pat  the  ease  on  that  ground,  for  the  term  bill,  as 
understood  generally,  means  nothing  more  than  a  bill  of  exchange,  or  a 
note,  or  other  acknowledCTient  of  indebtedness  in  a  certain  sum  under 
seal,  and  it  most  probaoly  was  used  in  this  restricted,  and  not  in  its 
more  general  and  coroprehensiye  sense,  by  the  Legislature.  The  legal 
effect  of  the  guaranty  is,  to  make  the  guarantors  collateral  obligors  in 
the  bond.  They  undertake,  if  the  first  obligors  do  not  pay,  that  they 
will  This  makes  them,  in  the  event  of  non-payment,  the  same  as  sure- 
tiea  Their  guaranty  is  part  of  the  bond,  and  must  pass  under  the  sub- 
sequent assignment.  The  assignee  may  maintain  an  action  in  his  own 
name  aeainst  the  obligors  of  the  bond,  and  why  not  a^nst  the  guaran- 
tors? it  is  their  bond  as  well  as  that  of  the  first  obligors.  It  is  true 
that,  if  the  contract  of  guaranty  was  independent  of  the  bond,  then  the 
guarantors  would  not.  of  necessity,  be  liable  to  the  same  remedy.  But 
when  it  refers  to  the  Dond,  and  adopts  it  as  the  contract,  it  is  the  same 
thing  as  if  the  defendants  had  executed  a  collateral  bond  to  secure  the 
payment  That  could  be  assigned,  and  upon  it  the  assignee  could  main- 
tain the  action  in  his  own  nama  The  guaranty  here  is,  in  legal  effect 
the  bond  of  the  defendants,  to  secure  the  payment  of  the  bond  assigned 
to  the  assignee.  Withers,  and  is,  of  course,  assignable,  under  the  Act 
of  »98. 

The  motion  to  set  aside  the  nonsuit  is  granted. 

Johnson,  J.,  concurred. 

Mstian  granted. 
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leave  and  so  forth,  saith  and  so  forth.    Because  he  saith  that  on 
or  about  the  11th  day  of  December,  Anno  Domini  1845,  the  said 
A.  G.  Summer  and  B.  R.  Carroll  entered  into  an  agreement,  in 
writing,  wherein  and  whereby  the  said  A.  G.  Summer  agreed  to 
sell  to  the  said  B.  R.  Carroll  one-half  of  the  paper  and  printing- 
office  known  by  the  name  of  the  South  Carolinian,  together  with 
all  the  property  belonging  to  the  same,  excepting  the  advertising 
accounts  due  on  the  first  day  of  January,  Anno  Domini  1846. 
And  in  consideration  thereof,  the  said  B.  R.  Carroll  agreed  to 
pay  the  said  A.  G.  Summer  the  sum  of  $6,500,  in  sums  as  fol- 
lows, to  wit: — $1,000  cash  on  the  first  day  of  January,  A.  D. 
1846,  and  the  balance  in  a  bond,  bearing  seven  per  cent,  interest, 
payable  in  five  equal  annual  instalments,  the  first  payable  with 
interest  on  the  first  day  of  January,  1847,  secured  by  a  mortgage 
of  the  paper,  and  approved  personal  security.    And  the  said  de- 
fendant further  says  that,  in  the  day  and  year  aforesaid,  to  wit, 
on  the  11th  of  December,  1845,  he,  this  defendant,  to  enable  the 
said  B.  R.  Carroll  to  give  the  personal  security  stipulated  for  in 
the  said  agreement  between  the  said  B.  R.  Carroll  and  the  said 
A.  G.  Summer,  became  one  of  his  securities,  and  executed  the 
bond  or  instrument  in  writing  in  the  said  declaration  set  forth. 
And  this  defendant  further  saith  that  the  said  mortgs^e,  so  as 
aforesaid  stipulated  for  in  the  said  agreement,  was  never  exe- 
cuted and  delivered  by  the  said  B.  R.  Carroll  to  the  said  A.  G. 
Summer,  but  the  same  was  altogether  dispensed  with  by  the 
said  A.  G.  Smnmer,  without  the  knowledge  or  consent  of  the 
said  defendant ;  and  the  said  agreement  to  mortgage  was  never 
entered  of  record  in  the  proper  office  of  registry,  according  to  law. 
And  afterwards,  to  wit,  on  or  about  the  20th  day  of  February, 
A.  D.  1847,  the  said  B.  R.  Carroll  purchased  from  the  said  A.  G. 
Summer  the  other  moiety  of  the  paper,  and  so  forth.    And  after- 
wards, to  wit,  on  or  about  the  5th  of  April,  1847,  the  said  B.  R. 
CarroU  sold  the  whole  of  the  said  paper,  and  so  forth,  to  the  said 
A.  G.  Summer.    And  afterwards,  to  wit,  on  or  about  the 
day  of  ,  A.  D.  1848,  and  before  the  commencement 

of  this  suit,  the  said  A.  G.  Summer  sold  and  conveyed  ths  said 
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paper,  and  so  forth,  free  from  all  lien  or  incumbrance  by  the  said 
agreement  to  mortgage  of  the  11th  of  December,  1846,  to  certain 
other  persons,  to  wit,  Cavis  and  Johnston. 

"And  so  this  defendant  saith,  as  surety  as  aforesaid,  that  he  is 
altogether  discharged  from  liability  in  respect  of  the  said  bond  or 
instrument  in  writing,  and  the  same  is  wholly  void.  And  this 
he  is  ready  to  verify.  Wherefore  he  prays  the  judgment  of  this 
Court,  if  the  said  plaintiffs  ought  to  have  or  maintain  their  afore- 
said action  against  this  defendant,  and  so  forth." 

The  plaintiffs  replied;  and  the  defendant  to  the  replication 
demurred  specially. 

Per  Curiam.  The  demurrer  carries  us  back  to  the  first  fault 
in  pleading.  There  is  nothing  in  the  objection  that  the  assignees 
cannot  sue.  The  paper  sued  on  is  a  bond  within  the  words  and 
meaning  of  the  Act  of  1798.  The  third  plea  is  bad ;  for  the 
agreement  to  take  a  mortgage,  and  a  failure  to  do  so,  is  no  dis- 
charge of  the  liability  of  the  defendant.  The  demurrer  is  sus- 
tained and  the  third  plea  and  replication  are  overruled. 

The  defendant  appealed,  and  now  moved  this  Court  to  reverse 
the  decision  of  the  Circuit  Court,  on  the  grounds — 

1.  That  the  plaintiffs  cannot  maintain  an  action  in  their  own 
names  on  the  instrument  sued  on. 

2.  That  the  3d  plea  is  a  bar  to  the  action. 

James  M.  Walker,  for  the  motion. 
Hunt,  contra. 

Curioj  per  O'Neall,  J.  The  first  ground  of  appeal  makes 
the  question  whether  the  instrument  in  suit  is  a  bond  within  the 
Act  of  1798  (5  Stat.  330) ;  for  if  it  be  not,  then  the  plaintiffs  as 
assignees  can  maintain  no  action :  and  of  course  the  objection 
appearing  on  the  declaration,  the  defendant's  demurrer  to  the 
replication  opens  the  way  to  consider  and  allow  it. 

But  I  am  still  clear  that  the  instrument  declared  on  is  a  bond. 
It  is  under  the  seal  of  the  defendant ;  it  binds  him  to  pay  a  sum 
certain  to  the  obligee.  This  is,  beyond  all  doubt,  a  debt  by  spe- 
dalty,  and  that  is  a  bond.    That  it  is  to  be  payable  upon  a  con- 
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tingency  to  arise  out  of  the  default  of  another,  can  be  no  oljjectiony 
i{,  as  the  declaration  avers,  thai  contingency  has  happened ;  for 
then  it  became  absolute,  fixed  and  certain.  The  case  of  Cay  vs. 
OaUiott  (4  Strob.  282,)  is,  however,  a  conclusive  authority  against 
the  defendant 

The  2d  ground  cannot  avail  the  defendant  The  contract  be- 
tween Summer  &,  Carroll  preceded  the  execution  of  the  obliga- 
tion of  the  defendant ;  and  is,  therefore,  to  be  regarded  as  merged 
in  it  It  might  have  been  that  Carroll  was  unable  to  get  persons 
to  join  him  as  sureties  in  his  bond ;  and  hence,  being  unable  to 
comply  in  the  way  stipulated,  he  resorted  to  a  quasi  contribution 
among  his  friends,  each  becoming  liable  for  a  particular  sum. 
If  this  satisfied  Summer,  he  might  waive  the  mortgage.  It  was 
&r  the  defendant  and  his  associates  to  secure  themselves,  if  ihey 
thought  it  necessary. 

The  motion  to  reverse  the  decision  below  is  dismissed. 

Evans,  Wardlaw,  Withers  and  Whitner,  JJ.,  concurred. 
Motion  disfnissed. 


Lambert  ^  Brother  vs.  W,  O.  DeSaussurOj  assignee. 

A  tenant,  against  whom  there  was  aJL/a,  under  stay,  made  an  assignment,  for  the 
benefit  of  creditors,  of  furniture  in  the  house  which  he  occupied  as  tenant  The 
execution  creditor  agreed  that  the  assignee  might  sell  the  furniture  and  hold  the 
proceeds,  subject  to  all  legal  liens.  After  the  assignment,  but  before  the  remoral 
and  sale  of  the  furniture,  the  rent  fell  due.  Hdd^  that  the  assignee  was  bound  to 
pay  the  rent  in  preference  to  the  debt  under  ihtJLfa, 

The  assignment  provided  that  the  expenses  of  the  assignment  should  be  first  paid. 
Beld,  That  the  debt  under  the  JL  fa,  should  be  paid  in  preference  to  a  foe  finr 
drawing  the  assignment 

In  the  City  Court  of  Charleston^  February  Term^  1860. 

This  was  an  action  of  assumpsit  It  appeared  that,  on  the 
8th  of  November,  1848,  the  plaintiffs  recovered  judgment,  by 
confession,  and  lodged  JL  fa.  thereon,  against  one  Ulysses  Ely, 
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fox  about  $326 ;  that,  on  iheJLfa.  was  indorsed,  '^wait  orders,'' 
and,  on  the  back  of  the  record,  "  the  execution  to  be  stayed  mitil 
the  Ist  of  January  next,  provided  there  shall  be  no  other  execu- 
tion levied  on  the  defendant's  property ;"  that  Ely  was  tenant  of 
one  Read,  and  that,  on  the  20th  December,  1848,  there  fell  due 
to  Read  one  quarter's  rent,  amounting  to  $1 76 ;  that,  on  the  14th 
December,  1848,  Ely  made  an  assignmeQt,  for  the  benefit  of  his 
creditors,  to  the  defendant,  of  furniture  in  the  house  which  he 
occupied  as  tenant  of  Read.  The  terms  of  the  assignment  were 
— ^first,  to  pay  the  expenses  of  the  assignment ;  second,  to  pay 
Read ;  third,  to  pay  the  plaintiffs ;  fourth,  to  pay  ColLum,  &c. 
That  the  furniture  was  not  removed  from  the  house  until  spme 
time  in  January,  1849,  when  it  was  sold  by  the  defendant,  as 
assignee,  for  1^311  16 ;  that,  before  the  sale,  it  was  agreed  that 
the  plaintiffs  should  permit  the  defendant  to  sell — ^he  holding  the 
proceeds,  subject  to  all  legal  liens,  according  to  law ;  that,  at  a 
meeting  of  the  creditors  df  Ely,  on  the  18th  December,  1848,  the 
attorney  of  the  plaintiffs  was  present,  and  took  part  in  the  pro- 
ceedings, and  that,  on  the  day  after,  he,  the  attorney,  addressed 
a  note  to  the  defendant,  assigning  to  the  family  of  Ely  all  his 
costs  and  commissions  in  the  case  of  the  jdaintiffs  against  Ely. 
The  jury  found  for  the  plaintiffs  $36  16,  being  the  amount  of 
the  sales  of  the  furniture  after  deducting  therefrom  $176  due 
Read  for  rent,  and  $60  charged  as  a  fee  for  drawing  the  assign- 
ment 
The  plaintiffs  appealed,  and  now  moved  for  a  new  trial. 

Northrop,  for  the  motion. 
Memminger,  contra. 

CuriOf  per  Whitner,  J. — ^The  defendant  had  in  his  hands 
certain  property,  afterwards  converted  into  money  by  a  sale,  for 
distribution  amongst  the  creditors  of  a  failing  debtor.  The 
points  before  this  Court  arise  out  of  the  contest  between  the 
plaintiffs,  as  judgment  creditors,  and  a  landlord  interposing  a 
clain)  for  rent  mainly,  though  a  further  sum  of  fifty  dollars  was 
also  set  up  and  allowed,  for  a  fee  under  the  assigmnent 
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It  is  not  proposed  to  re-state  the  case  now :  the  brief  furnishes 
the  facts,  the  point  of  law  ruled,  and  the  grounds  of  appeal. 

The  indorsement  made  by  the  plaintiffs  on  their  judgment,  at 
the  time  of  receiving  the  confession,  to  stay  execution  till  first 
January  after,  it  is  urged,  constituted  this  a  conditional  judg- 
ment, and  hence  that  execution  would  not  have  been  permitted 
earlier,  if  it  had  been  attempted.  This  may  be  the  correct  view, 
though  the  case  need  not  be  rested  on  that.  Whatever  may 
have  been  rightfully  done  by  the  plaintiflfs,  in  point  of  fact  they 
agreed  not  to  levy  before  a  time  named,  and  did  not  levy  their 
execution  at  any  time.  Y?hen  the  assignment  was  heard  of  and 
examined  into,  the  plaintiffs  early  expressed  their  willingness,  by 
their  attorney,  to  abide  a  sale  by  the  assignee  in  lieu  of  the  she- 
riff subject  to  liens  according  to  law.  But,  without  compromit^ 
ting  the  plaintiffs  by  any  particular  form  of  expression,  in  point 
of  fact  the  sale  was  made  by  the  assignee.  Suppose  it  had  be^i 
by  the  sheriff,  in  virtue  of  the  execution,  at  the  earliest  day, 
according  to  the  indorsement  on  the  record,  to  wit,  the  Ist 
January,  1849.  The  rent  was  due  to  the  landlord  before  that 
day,  and  hence  the  sheriff  must  have  paid  the  sum  claimed,  on 
notice,  before  the  removal  of  the  goods,  under  the  provisicms  of 
the  Statute  of  Anne. 

The  higher  rights  which,  it  is  contended,  the  plaintiffis  may 
have  secured,  by  an  earlier  levy  and  removal,  cannot  avail  them, 
for  the  simple  reason  that  they  were  not  thus  secured ;  nor  does 
it  appear  that  any  supposed  advantage  they  might  have  thus 
obtained,  was  lost  by  an^r  special  undertaking  or  promise  of  the 
assignee. 

Before  any  removal  of  the  goods,  the  rights  of  the  landlord 
attached,  and,  as  a  part  of  plaintiff^s  case,  the  assignee  was  to 
proceed,  sell  and  distribute,  so  far  as  they  were  concerned,  as 
though  the  sheriff  had  been  permitted  to  proceed. 

The  rent  was  properly  paid,  the  payment  properly  sanctioned 
by  the  jury.  But  it  is  not  understood,  in  this  arrangement,  that 
plaintiffs  waived  any  right  they  had  under  this  execution.  The 
attendance  of  the  attorney  at  the  meeting  of  the  creditors  by  no 
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means  amounts  to  any  such  waiver,  much  less  the  kind  offer  to 
transfer  an  interest  in  the  execution  to  those  in  distress.  These 
acts  were  entirely  consistent  with  the  asserted  lien  of  the  execu- 
tion and  the  rights  of  the  parties  under  it  There  is  not  a  single 
fact  shown,  proceeding  from  the  plaintiffs,  or  their  attorney, 
postponing  these  rights  to  any  preferences  set  up  under  the 
assignment. 

The  allowance  of  the  fifty  dollars  fee,  therefore,  was  mani- 
festly founded  in  some  total  misconception  of  the  rights  of  the 
parties. 

The  motion  for  a  new  trial  is,  therefore,  granted  in  this  case, 
unless  the  defendant  pay  to  the  plaintiffs  the  further  sum  of 
fifty  dollars,  in  addition  to  the  verdict,  on  or  before  the  next  term 
oif  the  City  Court. 

O'Neall,  Evans,  Wardlaw,  Frost,  and  Withers,  JJ., 
concurred. 

New  trial  ordered  nisi. 


A,  O.  Crane  vs.  J.  J.  Martin. 

If  a  suing  creditor  proceed  with  his  suit,  and  take  judgment  against  a  debtor  dls* 
charged  under  the  Insolvent  Debtor's  Act,  pending  the  suit,  and  who  had  entered 
no  appearance,— 4ttch  judgment  will,  on  motion,  be  set  aside. 

Before  Withers,  J.,  at  Charleston^  May  Term^  1849. 

This  was  a  motion  to  set  aside  the  plaintiff's  judgment  It 
appeared  that,  on  the  15th  November,  1847,  the  plaintiff  issued 
a  bail  writ  against  the  defendant ;  that,  on  the  27th  Delcember, 
1847,  the  defendant  filed  his  petition  to  be  discharged  under  the 
Insolvent  Debtor's  Act,  and,  in  May,  1848,  was  discharged ;  that, 
in  September,  1848,  the  plaintiff  filed  his  declaration,  obtained 
an  order  for  judgment  by  default,  and,  in  October,  1848,  took  a 
verdict    The  defendant  had  entered  no  appearance. 
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I 

His  Honor,  the  presiding  Judge,  ordered  the  judgment  set 
aside,  and  the  plaintiff  appealed. 

Simons,  for  the  motion,  contended  that,  under  the  insolvent 
debtor's  Act,  the  debt  of  the  creditor  is  not  extinguished,  but 
only  the  remedy  taken  away,  and  that  a  debtor  cannot  ayail 
himself  of  his  discharge,  so  as  prevent  the  recovery  of  a  judg- 
ment, without  pleading  the  discharge  specially:  and  that  a 
judgment  recovered  where  the  discharge  is  not  pleaded,  cannot 
be  set  aside.  He  cited  1  N.  d&  McC.  480 ;  4  Wheat  122 ;  3 
McC.  149 ;  4  McC.  81 ;  1  Hill,  36 ;  1  Cowen,  261 ;  7  Johns.  IL 
36 ;  14  Johns.  R.  178 ;  Story  on  Contracts,  H43 ;  2  Mill,  419 ; 
1  Chit.  PL  472,  634;  1  Cowen,  42;  2  lb.  102,  380;  3  Cains, 
172;  lib.  117;  2  Johns.  R.  294 ;  18  lb.  336;  7Ib.l96;  91b. 
392;  1  Johns.  Cases,  133 ;  2  Stiob.  106  ;  4  lb. 28;  2  Hill,  30a 

James  M.  Walker,  contra,  contended  that  the  discharge  put 
att  end  to  the  suit ;  that  the  plaintiff  was  out  of  Court,  and  had 
no  right  to  file  his  declaration — consequently  his  judgment  was 
void.  In  England,  a  discharge  in  bankruptcy  must  be  pleaded^ 
because  the  statute  requires  it :  (26  Eng.  C.  L.  R.  12 ;  16  East, 
622.) 

Ouria,  per  Whitner,  J. — ^The  dischai^e  of  a  debtor  under  the 
Insolvent  Debtor's  Act,  is  a  discharge  from  suing  creditors,  and 
such  others  as  accept  dividends.  This  includes  creditors  whose 
suits  are  pending  at  the  tune  of  the  discharge,  as  well  as  these 
having  judgments.  The  uniform  decisions  preclude  any  ques- 
tion that  all  such  creditors  are  forever  barred  from  the  recovery 
of  their  debts.  The  legal  effect  is,  therefore,  a  complete  satis- 
fiBU^tion:  (1  Bay,  434;  2Bay,  104;  1 N.  &  McC.  480;  2 Mill, 419.) 

It  has  been  held  that  the  proceeding  had  for  the  discharge  of 
the  insolvent  debtor  is  judicial,  and  all  who  are  parties  are  coa- 
eluded  thereby :  Htbler  vs.  Hammond,  (2  Strob.  106.) 

But,  in  the  case  before  the  Court,  it  is  insisted  that  the  appli- 
cation being  made  pending  the  suit,  and  the  order  for  discharge 
granted  hefore  declaration  filed,  it  should  have  been  pleaded  ia 
bar  to  the  action ;  and  that,  failing  to  do  so,  the  debtor  is  pm- 
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eluded  from  his  piesent  motion,  and  the  Court  should  not  look 
behind  the  judgment  The  authorities  relied  on  to  this  point 
are  cases  decided  in  other  States ;  but  they  can  hare  no  weight 
as  authority,  unless  the  statutes  are  anabgous.  The  practice, 
in  some  instances,  it  is  known,  has  grown  out  of  the  requisitions 
of  the  statutes.  It  may  be  so  widiout  exception.  But,  if  the 
argument  is  adopted,  what  follows?  In  consequence  of  this 
omission,  is  the  debt  rerived,  and  can  the  judgment  be  enforced? 
Such  a  conclusion  seems  not  to  be  contended  for ;  for,  although 
it  is  insisted  that  the  judgment  is  not  absolutely  extinguished,  it 
is  conceded  that  the  remedy  is  suspended.  But  there  can  be  no 
period  to  the  suspension,  and,  hence,  no  execution  of  the  judg> 
ment 

The  right  of  looking  into  the  whole  proceedings  which  lead 
to  the  judgment,  and  of  granting  summary  relief,  is  often  exer- 
cised by  this  Court,  on  moti<m,  where  the  facts  are  not  contio- 
verted  and  by  directing  an  issue  when  otherwise.  The  case  of 
Williams  vs.  Lanneau,  (4  Strob.  27,)  and  others  there  enume- 
nted,  may  be  referred  to  as  authority  on  this  point 

Here  the  creditor  had  sued  out  his  writ,  and  caused  the  arrest 
of  the  debtor:  pending  th&  suit,  by  order  of  the  Court,  the 
debtor  was  discharged  from  the  suit,  and,  by  operation  of  law, 
from  the  debt  Here,  then,  was  a  judicial  proceeding  between 
the  same  parties,  growing  out  o^  interwoven  with,  and,  hence, 
to  some  extent,  constituting  a  part  of,  the  very  proceeding  on 
which  appellant's  judgment  is  founded,  and  anterior  to  the  judg- 
ment  Unless  the  debtor  had  been  sued  and  arrested,  he  would 
not  have  been  entitled  to  his  petition.  On  that  petition,  the 
Court  caused  the  petitioner  to  be  brought ;  the  creditor,  at  whose  . 
suit  the  debtor  stood  charged,  to  be  summoned ;  the  assignment 
to  be  made  in  trust  for  the  suitor ;  and,  thereupon,  the  petitioner 
was  forthwith  discharged,  by  order  of  the  Court,  from  the  suit : 
these  are  the  very  terms  of  the  Act 

When,  therefore,  the  debtor  was  discharged  firom  the  suit,  and 
from  the  debt  on  which  the  suit  was  brought,  why  should  he  be 
required  to  look  further  after  the  proceeding,  and  what  yr^M  left 
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on  which  the  cieditor  could  properly  proceed  ?  The  &ct  c{  the 
creditor  appearing,  or  not,  to  resist  the  application  of  the  debtor^ 
cannot  alter  the  view.  He  was  a  party,  and  was  concluded  by 
the  proceeding,  and,  as  though  the  writ  had  been  set  aside  by 
which  the  debtor  had  been  brought  into  Court,  he  was  no  IcMiger 
bound  to  look  after  the  suit  instituted  against  hiuL  The  judg- 
ment in  this  case,  therefore,  was  irregular  and  unlawful,  the  suit 
being  withdrawn  and  ended  by  the  legal  effect  of  the  proceed- 
ings under  the  Act. 
Tha  present  motion  is,  therefore,  refused. 

O'Neall,  Evans,  Wardlaw  and  Withers,  JJ.,  concurred. 

Frost,  J.,  dissented. 

Motion  refused. 


The  City  Council  of  Charlestm,  vs.  Thomas  D.  Omdy^ 

vivor  of  Condy  ^  Dawes. 

The  City  Coancil  of  Charletton  have  not  the  power  to  impose  a  Uz  on 
auction  oT  kmds  a$id slaves,  (a) 

Before  Frost,  J.  at  Ckarleston^  October  Term,  1860. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
'^  Assumpsit  for  $479  20,  being  the  amount  of  a  tax  imposed 
by  a  City  Ordinance  on  sales  at  vendue,  which  was  retained 
by  Condy  and  Dawes,  on  their  sales  of  lands  and  slaves,  ibr 
two  quarters,  ending  the  20th  March,  1849,  and  which  was  de- 
manded by  the  plaintiffs,  as  had  and  received  to  their  use. 
Plea. — That  after  Condy  d&  Dawes  had  made  returns,  shewing 


(a)  If  the  Act  of  1787,  eections  10  and  15— (5  Stat  10-11,  P.  L.  419)  be 
•  parea  with  the  Acts  referred  to  in  the  Circuit  opinion  of  his  Honor,  Jnoge  FVoet. 
It  would  seem  that  the  10th  section  of  the  Act  of  1787  was  the  law  of  force  in  18Q9L 
If  so,  sales  of  lands  and  shiTes  at  auction  were  subject  to  a  State  tax  of  one  per  eonL 
up  to  the  year  1809,  when  the  power  to  tax  sales  at  auction  was  transferred  to  tke 
City  Cooneil  of  Chaikston.  R. 
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$479  20,  to  have  been  retained  by  them  for  the  tax  on  sales  of 
lands  and  negroes,  and  before  paying  over  the  amount  to  the 
plaintiffs,  the  payment  was  forbidden  by  the  owners  of  the  pro- 
perty ;  on  the  ground,  that  the  City  Council  of  Charleston  have 
no  authority  to  impose  such  tax  on  the  sale  of  lands  and  slaves. 
Demurrer  and  joinder* 

'^  The  question  made  by  the  demurrer,  presents  for  construe* 
tion  several  Acts  of  the  L^islature. 

''By  'an  Ordinance  for  regulating  the  pubUc  vendues  in  this 
State,'  enacted  in  1786,  (4  Stat  670,)  all  Auctioneers  and  Yen- 
due  Masters  were  required  to  retain,  out  of  all  sales  of  '  ships, 
boats  or  other  vessels,  lands^  slaves,  and  houses,  one  per  cent ;' 
and  out  of  all  sales  '  of  horses,  cattle,  goods,  wares  and  mer- 
chandize, two  and  one-half  per  cent;'  whether  the  said  sales 
were  made  at  'public  vendue  or  private  sale;'  which  tax,  so 
received  by  them,  the  auctioneers  and  vendue  masters  were 
required  to  pay  to  the  commissioners  of  the  Treasury,  '  once  in 
every  three  months,  for  the  use  of  the  State ;  except  sales  of  the 
property  of  deceased  persons,  and  of  insolvent  debtors,  and  sales 
upon  auction  for  debts  or  effects  seized  and  sold  under  execution,' 
and  sales  under  a  decree  in  Chancery.  By  an  Ordinance, 
enacted  in  1788,  (6  Stat.  81,)  so  much  of  the  Ordinance  of  1786 
'  as  imposed  duties  on  lands  and  negroes,  to  be  sold  at  pubhc 
auction,'  was  'repealed.'  By  an  Act  passed  in  1809,  (6  Stat 
612,)  '  so  much  of  the  Acts  and  Ordinances  of  the  State  as  di- 
rect 'that  a  duty  or  tax  shall  be  levied  and  collected  on  sales  at 
vendue,'  was  repealed;  and  it  was  further  enacted  that,  'the 
City  Council  of  Charleston  be  authorized  and  empowered  to 
levy  and  impose  any  duty  or  tax  they  may  think  fit  and  proper, 
on  sales  at  vendue,  within  the  corporate  limits  of  the  said  City 
of  Charleston ;  provided,  nevertheless,  that  the  said  duty  or  tax 
be  not  imposed  or  levied  on  any  sales  of  such  property  as  has 
heretofore  been  exempted  from  said  duty  or  tax.' 

"  By  an  Ordinance  of  the  City  Council  of  Charleston,  made 
in  1818,  auctioneers  and  vendue  masters  are  required,  out  of  the 
sales,  by  them  made,  at  public  auction  or  vendue,  of  all  houses, 
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lands,  slaves,  &c.  to  retain  one  per  cent,  to  be  paid  into  the 
City  Treasury ;  but  sales  of  the  property  of  deceased  persons, 
of  insolvent  debtors,  of  incorporated  societies,  and  sales  by  the 
order  of  any  Court  of  Justice,  were  declared  not  subject  to  the  tax. 

*'  By  the  Act  of  Incorporation,  passed  in  1783,  the  City  Coun- 
cil of  Charleston  were  empowered  to  *  make  assessments  on  the 
•  inhabitants  of  Charleston,  or  those  who  hold  taxable  property 
within  the  same.'  It  so  appears,  and  is  conceded,  that  the  pow- 
er of  the  City  Council  to  tax  sales,  at  vendue,  is  wholly  derived 
from  the  Act  of  1809. 

^  What  is  the  meaning  of  ^  exempiedj^  in  the  proviso  of  the 
Act  of  1809,  that  '  the  said  tax  or  duty  should  not  be  imposed 
or  levied  on  any  sales  of  such  property  as  has  heretofore  been 
exempted  from  said  tax  or  duty  V  The  highest  authorities  give 
to  that  word  the  signification  of  ^  freed  or  permitted  to  be  free 
from  any  charge,  duty  or  tax ;'  'not  subject,  not  liable  to.'  By 
the  Act  of  1788,  lands  and  slaves  had  been  freed  from  the  tax 
on  auction  sales,  and  for  more  than  twenty  years  prior  to  the 
Act  of  1809,  had  not  been  subject  or  liable  to  that  tax.  If  the 
intrinsic  meaning  of  the  proviso  is  to  be  pursued  in  giving  to  it 
operation  and  effect,  it  seems  clear  that,  for  many  years  before 
the  Act  of  1809,  lands  and  slaves  had  been,  by  the  State, 
exempted  or  permitted  to  be  free  from  the  tax  on  sales  at  vendue; 
and,  therefore,  'the  said  tax  or  duty'  cannot  'be  imposed  or 
levied'  by  the  City  Council. 

^  If  the  meaning  of  the  proviso  is  sought,  extrinsically,  in  the 
motives  and  policy  which  might  have  dictated  the  terms  of  the 
grant,  nothing  can  be  found  of  sufficient  force  to  wrest  the 
words  of  the  proviso.  When  the  State  repealed  its  own  tax  on 
sales  at  vendue,  and  granted  to  the  City  Council  of  Charleston 
power  to  tax  them,  thereby  relinquishing  a  part  of  its  own  reve- 
nue to  the  City,  it  was  proper  to  secure,  against  the  aet  of  the 
City  Council,  under  the  exercise  of  that  powar,  die  continaaiioe 
of  those  exemptions  which,  from  regard  to  public  policy,  the 
State  had  theretofore  allowed.  The  tax  on  sales  at  auction  is 
not  '  an  assessment  on  the  inhabitants  of  Charleston,  oc  of  those 
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'  who  hold  taxable  property  within  the  same,'  and  such  sales  aie 
notj  at  least  to  the  extent  to  which  the  power  was  granted,  the 
subject  of  corporate  taxation.  The  lands,  comprised  ip  a  large 
section  of  the  State,  with  the  slaves  employed  in  cultivating 
them,  the  property  of  persons  not  inhabitants  of  the  City,  are 
brought  there  for  sale.  It  may  have  been  deemed  expedient,  by 
the  State,  to  protect  lands  and  slaves  so  situated  from  corporate 
taxation.  If  it  be  objected  that  the  exemption  is  not  confined  to 
lands  and  slaves,  so  situated ;  yet,  still,  the  operation  of  the 
proviso,  for  their  exemption,  may  have  determined  its  enactment. 
The  State  may  have  thought  fit  to  identify  the  sale  of  lands 
and  slaves  with  the  products  of  domestic  growth  and  manufac- 
ture, in  the  policy  which  exempts  the  latter  from  the  tax  on 
merchandize, 

^  It  has  been  argued  that  the  proviso  of  the  Act  of  1809  only 
includes  the  sales  excepted  by  the  Act  of  1785.  It  is  a  certain 
fact  that,  before  1809,  sales  of  lands  and  slaves  had,  by  express 
enactment,  been  '  made  free'  from  the  auction  tax,  and  were  no 
m<Nre  'subjtet  or  liable'  to  it  than  those  sales  excepted  by  the 
Act  of  1785 ;  and  were  equally  exempted^  in  the  proper  mean- 
ing of  that  word,  as  it  is  used  in  the  proviso.  It  was  competent 
for  the  Legislature  to  add  as  many  exceptions  to  those  granted 
by  the  Act  of  1785,  as  might  be  thought  proper. 

^<  I  do  not  think  the  distinction  can  be  maintained,  that  the 
sales  excepted  by  the  Act  of  1785^  are  exempted  by  the  terms 
of  the  proviso,  because  they  were  made  exceptions  in  the  Act 
which  imposed  the  tax ;  but  that  sales  of  lands  and  slaves  are 
not  exempted,  because  the  Act  of  1788  only  repealed  the  tax  on 
such  sales ;  and  that  the  effect  of  such  repeal  is  the  same  only 
as  if  the  State  had  omitted  to  tax  such  sales.  The  exemption 
was  as  complete  by  the  repeal  of  the  tax,  as  by  an  exception 
from  the  operation  of  the  Act  imposing  the  tax. 

^  A  distinction  between  an  omission  to  tax,  and  an  exemption 
irova  taxation,  is  a4mitted,  to  this  extent,  that  if  the  State  de- 
clares a  particular  subject  to  be  exempt  from  taxation  by  the 
City  Cowicil,  it  cannot  be  taxed  by  that  body ;  but  if  the  State 
17 


9SB  APFBILS  AT  LAW. 

JuKvtoa  ML  Hont 

only  omits  to  tax  any  subject  of  corporate  taxation,  the  City 
Council  is  not  restrained  by  that  omission.  JBut  in  lefeienoe  to 
the  State,  whatever  the  State  does  not  tax,  is  ex^npt,  that  iSi 
^permitted  to  be  free  from  a  duty  or  diarge'  to  which  other  pn>- 
perty  is  subject  The  distinction,  however,  does  not  apply  to 
this  case.  The  subject  of  Ihe  disputed  tax  is,  not  property,  but 
the  sale  of  property.  The  State  had  taxed  sales  before  1809| 
but  had  exempted  the  sale  of  lands  and  slaves  from  the  tax. 
The  power  of  the  State  to  tax  sales,  was  granted  to  the  City 
Council,  on  the  express  condition  that  the  tax  should  '  not  be 
imposed  on  the  sales  of  such  propert3r'  as  had,  before  the  time  of 
the  grant,  '  been  exempted,'  by  the  Slate,  <  from  said  tax  or  duty.' 
**  Judgment  was  given  in  favor  of  Ae  defendant." 
The  plaintiffs  appealed,  and  now  moved  this  Court  to  rsvene 
the  decision  of  his  Honor,  the  Circuit  Judge. 

W.  D.  Porter^  City  Attorney,  for  the  motion. 
McCradj/y  contra. 

Per  Curiam.    This  Court  concurs  in  the  judgment  of  the 
Court  below,  for  the  very  satisfactory  reasons  given  by  the  Judge. 
The  motion  is  dismissed. 

O'Neall,  Evans,  Frost  and  Withers,  JJ.  concurring. 

Metion  dismissed. 


William  M.  Lawton  vs.  Benjamin  F.  Hunt. 

In  an  action  for  a  libd,  a  plea  that  the  wordi  are  true,  and^  theitfon^  tliac  te 
defendant  is  not  gnUty,  oondoding  to  the  coantrf^ia  bad. 

Before  O'Neall,  J.,  at  Charleston^  May  Term^  1850. 

This  was  an  action  for  a  libeL    The  defendant  pleaded,  in 
bar,  that  the  libel  was  true,  and,  dierefoie,  he  was  not  gail^  ; 
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and  put  himself  upon  the  country.    The  plaintiff  demuned,  and 
his  Honor  sustained  the  demurrer. 

The  defendant  appealed,  and  now  moved  this  Court  to  reverse 
the  decision  of  the  Circuit  Judge,  on  the  ground  that  the  plea 
is  valid,  as  a  special  traverse,  and  ought  to  be  sustained. 

Hwnt  4*  Sony  for  the  motion. 
I  contra. 

Ctarioy  per  O'Neall,  J. — This  Court  is  entirely  satisfied  with 
the  decision  below ;  but^  as  the  defendant  thought  he  had  a 
ground  in  law  sufficient  to  appeal,  it  is  perhaps  proper  to  test  his 
plea  by  what  is  said  by  that  eminent  pleader,  Mr.  Chitty.  ^<It 
is  now  (he  says,  1  Ch«  PI.  494,)  well  settled  that,  in  an  action 
for  a  libel,  or  slanderous  words,  the  defendant  cannot,  under  the 
general  issue,  give  in  evidence  the  truth  of  the  matter,  or  any 
part  of  it,  even  in  mitigation  of  damages,  but  must  justify,  spe- 
cially stating  the  particular  parts  which  evince  the  truth  of  the 
imputation ;  and  the  rule  holds,  whether  the  imputation  upon  the 
plaintiff's  character  be  of  a  general  or  specific  nature." 

The  defendant's  plea,  which  the  ground  of  appeal  supposes 
to  be  a  especial  traverse,  is  a  naked  averment  of  the  truth  of  tfce 
libel,  with  a  conclusion  that,  therefore,  he  is  not  guilty,  and  pf 
this  he  puts  himself  on  the  country. 

That  this  is  a  plain  violation  of  what  has  been  cited  fxOBi 
Mr.  Chitty,  it  seems  to  me  must  be  perceived  by  the  most  un- 
skilled in  the  law. 

So^  too,  such  a  mingling  of  the  forms  of  pleading  h|us  scarcely 
ever  before  been  tried  by  the  boldest  pleaders. 

The  moti<m  is  dismissed. 

Evans,  Wardlaw,  Frost,  Withers  and  WHrrMBRy  JX, 
ooQcuned. 

Motion  dismiUsed. 
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The  State  vs.  Abram  Rabins  the  elder ^  Abram  Rahon^  the 

yotingeTy  and  Duke  Rabon. 

An  indictment  against  A.  B.  &  C,  for  the  murder  of  R.,  charged  that  the  assault 
was  committed  by  A.,  "  feloniously,  wilfidly,  and  of  his  malice  aforethoo^t ;" 
that  B.  &  C.  "  feloniously,  were  present,  aiding,  abetting,  and  assiating  the  said 
A.  the  felony"  to  commit ;  and  concluded  as  follows :  "  and  so  the  jurors  aforesaid, 
upon  their  oaths  aforesaid,  do  say,  that  the  said  A.  B.  &  C,  the  said  R.,  in  man- 
ner and  form  aforesaid,  feloniously,  wilfully,  and  of  their  malice  aforethought,  did 
kill  and  murder,''  ^lg,  Hdd  that  the  indictment  was  good,  and  that  it  was  no  ob- 
jection to  it,  that  it  did  not  charge  that  B.  &  C.  were  feloniously,  t0i^ii%,  amd  tf 
iheir  mdUce  aforethought,  present,  aiding,  &c. 

Where  one  party  brings  out  from  a  witness  declarations  of  a  third  person,  which  are 
wholly  immaterial  to  the  issue,  the  other  party  cannot  require  the  witness  to  stale 
declarations  of  the  third  person,  made  at  the  same  time,  which  are  material  to  the 


ThetestimonyleaTingitdoubtful  whether  one  of  the  priaoners  was  present  when 
the  murder  was  committed,  a  new  trial  was  ordered  as  to  him. 

Before  Frost,  J.,  at  Horry ^  Spring  Term^  1850. 

This  was  an  indictment  for  murder.  The  indictment  charged 
*'  that  Abram  Rabon,  the  yoimger,  late  of  the  district  of  Horrjr. 
not  having  the  fear  of  God  before  his  eyes,  but  being  moved  and 
seduced  by  the  instigation  of  the  devil,  on  the  fourth  day  of 
September,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  forty-nine,  with  force  and  arms,  in  the  district  aforesaid,  in 
und  upon  one  Willis  Rabon,  in  the  peace  of  God  and  the  said 
State  then  and  there  being,  feloniously,  wilfully,  and  of  his 
malice  aforethought,  did  make  an  assault,  and  that  the  said 
Abram  Rabon,  the  younger,  with  a  certain  knife,  of  the  value  ei 
fifty  cents,  which  he,  the  said  Abram  Rabon,  the  younger,  in  his 
right  hand,  then  and  there  had  and  held,  the  said  Willis  Raboiu 
in  and  upon  the  right  side,  and  under  the  right  breast,  betweeo 
the  ribs  of  him,  the  said  Willis  Rabon,  then  and  th^e,  felonioas- 
ly,  wilfully  and  of  his  malice  aforethought,  did  strike  and  throat, 
giving  to  the  said  Willis  Rabon,  then  and  there,  with  the  knife 
aforesaid,  in  and  upon  the  right  side,  and  under  the  right  breast, 
between  the  ribs  of  him,  the  said  Willis  Rabon,  one  moital 
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wound,  of  the  breadth  of  two  inches,  and  of  the  depth  of  six 
inches ;  of  which  said  mortal  wound,  the  said  Willis  Rabon, 
from  the  said  fourth  day  of  September,  in  the  year  aforesaid, 
until  the  fifth  day  of  the  same  month  of  September,  in  the  year 
aforesaid,  in  the  district  aforesaid,  did  languish,  and  languishing 
did  live ;  on  which  said  fifth  day  of  September,  in  the  year 
aforesaid,  the  said  Willis  Rabon,  in  the  district  aforesaid,  of  the 
said  mortal  wound,  died. 

"  And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  fur- 
ther present  that  Abram  Rabon,  the  elder,  and  Duke  Rabon, 
both  late  of  Horry  District,  aforesaid,  on  the  day  and  year  afore- 
said, feloniously,  with  force  and  arms  in  the  district  aforesaid, 
were  present,  aiding,  abetting,  and  assisting  the  said  Abram 
Rabon,  the  younger,  the  felony  aforesaid  to  do  and  commit, 
against  the  peace  and  dignity  of  the  same  State  aforesaid.  And. 
so  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  say,  that 
the  said  Abram  Rabon,  the  younger,  Abram  Rabon,  the  elder, 
and  Duke  Rabon,  the  said  Willia  Rabon,  in  manner  and  form 
aforesaid,  feloniously,  wilfully,  and  of  their  malice  aforethought, 
did  kill  and  murder,  against  the  peace  and  dignity  of  the  same 
State  aforesaid." 

Many  witnesses  were  examined  on  both  sides.  There  was  no 
doubt  that  Abram  Rabon,  the  elder,  and  Abram  Rabon,  the 
younger,  were  present,  and  took  part  in  the  commission  of  the 
homicide ;  but  the  testimony  left  it  doubtful  whether  the  third 
person,  who  was  present,  was  Duke  Rabon,  the  prisoner,  or  one 
Isaiah  Graham.  George  C.  Rai)on  was  examined  as  a  witness 
for  the  defence.  In  the  course  of  his  cross-examination,  by  the 
counsel  for  the  State,  he  said :  "Graham  was  also  charged  with 
the  murder.  Witness  don't  know  how  Graham  was  charged, 
except  it  were  by  some  of  his  own  talk.  Graham  was  carried 
before  'Squire  Potter ;  witness  was  present  Both  were  carried 
for  the  murder ;  he  did  not  hear  Graham  say  that  he  had 
any  thing  to  do  with  the  murder.  Heard  Graham  say  he  was 
there  and  saw  it.  That  might  be  the  reason  Graham  was  taken 
up— don't  know  it  was  so.    Graham  always  told  witness  he  taw 
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the  murder,  and  Graham  said  so  before  'Squire  Potter.  Don*! 
know  that  Graham  told  a  different  story ;  witness  donH  know 
how  Graham  was  discharged." 

In  reply  to  this,  the  prisoners's  counsel  claimed  the  right  to 
bring  out  from  the  witness  Graham's  whole  account  of  the  part 
which  the  prisoners  and  others  had  taken  in  the  affray  which 
resulted  in  the  death  of  Willis  Rabon.    His  Honor  niled  it  out. 

The  prisoners  were  found  guilty ;  tfiey  appealed,  and  now 
moved  this  Court  in  arrest  of  judgment ;  and,  failing  in  that 
motion,  then  for  a  new  trial,  on  the  grounds,  inter  atioj 

1st  Because  his  Honor  erred  in  excluding  the  declarations  of 
Isaiah  Graham,  as  to  the  whole  transaction,  when  a  portion  of 
his  declaration  had  been  brought  out  by  the  State. 

2d.  Because  the  evidence  was  insufficient  to  ccMivict  any  of 
the  prisoners. 

3d.  Because  the  proof  was  insufficient  to  convict  Duke  Rabon 
as  an  aider  and  abetter  in  the  fact  of  killing,  as  he  has  proved, 
by  witnesses  and  circumstances,  to  have  been  absent  and  the 
verdict  against  him  was  against  law  and  evidence. 

Harllee,  Munroj  for  the  prisoners,  contended  that  the  indict- 
ment was  bad,  as  against  Abram  Rabon,  the  elder^  and  Duke 
Rabon,  because  it  did  not  charge  that  they  were  present,  wU- 
fuUy  and  of  their  malice  afaretkoMght^  which  words  they  con- 
tended were  necessary ;  and  upon  this  point  they  cited  Arch. 
Or.  Law,  6 ;  3  Chit.  Cr.  Law,  733,  737,  753 ;  4  Strob.  41,  note  ; 
16  Howell  St  Tr.  1 ;  3  Chit  Cr.  Law,  766, 761,  et  seq. ;  1  Leach, 
398 ;  Crown.  Cir.  Comp.  491. 

JETanno,  Solicitor,  contra,  cited  Arch.  Cr.  PI.  642 ;  1  Chit«  Cr. 
Law,  214,  272 ;  Hawkins,  book  2,  chap.  23,  §  76 ;  2  Strob.  273 ; 
Arch.  Cr.  PI.  240 ;  1  Chit  Cr.  Law,  200 ;  Fost^,  424  ;  2  Biev. 
338. 

Ouriaj  per  Evans,  J.  The  prisoners's  counsel  have  abandon- 
ed their  ground  for  arrest  of  judgment,  as  set  down  in  their  no- 
tice ;  but  they  contend  that  their  motion  should  be  granted  as 
to  Abram  Rabon,  the  elder,  and  Duke  Rabon,  because  the  in- 
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dietmeat  is  defeetiTe  in  this :  that  it  charges  die  said  AbTanii 
the  elder,  and  Duke,  that  they  '^  felcsiiously,  were  present,  aid* 
ing,  abetting  and  assisting  the  said  Abram  Rabon,  the  younger, 
the  fdony  aforesaid,  to  do  and  commit,"  whereas  they  should 
have  be^i  charged  as  feloniously,  wilfully,  and  of  their  malice 
qfarBthought^  present,  aiding,  abetting  and  assisting,  &>c. 

The  indictment  alleges  that  the  assault  was  made  and  the 
mortal  wound  was  given  by  Abram  Rabon,  the  younger,  felo* 
niously,  wilfully,  and  of  his  malice  aforethought  It  then  charges 
the  others  as  feloniously  presait,  aiding,  abetting  and  assisting 
in  the  commission  of  the  felony  aforesaid,  and  concludes,  '^  and 
flo  the  jurors  aforesaid,"  "  do  say  that  the  said  Abram  Rabcm,  the 
younger,  Abram  Rabon,  the  elder,  and  Duke  Rabon,  the  said 
Willis  Rabcm,  in  manner  and  form  aforesaid,  feloniously,  wil* 
fully,  and  of  their  malice  aforethought,  did  kill  and  murder." 
The  mode  of  charging  the  offence  in  this  case,  both  as  to  the 
principal  and  the  abettors,  and  the  conclusion  as  to  all,  is  in 
exact  conformity  with  the  precedent  and  the  direction  given  in 
Archbold's  Criminal  Pleadings,  Book  2,  part  4,  page  394.  But 
it  is  very  clear  that  Chitty  and  all  the  other  writers  on  cijminal 
pleadings,  as  far  as  I  have  consulted  them,  cha^e  the  aiders 
and  abettors  in  the  form  contended  for  by  the  prisoner's  counsel, 
that  is,  that  they  "  were  feloniously,  wilfully,  atid  of  their  fnai- 
ice  aforethiyught,  present,  aiding  and  abetting."  There  is  no 
doubt  that  the  forms  given  in  Books  of  Pleading,  afford  very 
strong  evidence  of  legal  principles.  They  are  such  as  have 
been  long  used  and  approved  in  practice,  and  have  stood  the 
test  of  legal  criticism.  Where  they  are  all  one  way,  I  would 
hesitate  long  before  I  would  sanction  any  departure  from  them. 
But  in  this  case  they  are  different,  and  we  must  decide  between 
them  by  reference  to  the  principles  which  must  govern  in  framing 
indictments.  On  this  part  of  the  case  I  would  observe  that  Arch- 
bold's is,  I  believe,  the  latest  work  on  the  subject*  It  has  been 
used  and  approved  for  thirty  years.  Some  of  my  brethren  know 
that  persons  have  been  tried  in  this  State  on  indictments  framed 
oa  the  model  used  in  this  case«    The  same,  it  is  fair  to  presume, 
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has  been  done  in  England,  and,  so  &r  as  we  know,  this,  mode 
of  stating  the  offence  has  never  been  brought  into  question  be* 
fore. 

Where  two  or  more,  acting  with  a  common  intent,  are  present 
at  the  commission  of  a  felony,  it  matters  not  by  whose  imme- 
diate agency  the  crime  is  consummated ; — all  are  equally  guilty. 
The  act  is  the  act  of  all  and  the  act  of  each.  They  are  all 
principals,  and  although  the  law  distinguishes  them  into  princi* 
pals  of  the  first  and  second  decree,  yet  this  is  only  descriptive  of 
tlie  part  which  each  performed  in  the  commission  of  the  crim^ 
and  points  to  no  difference  in  the  guilt  which  the  law  imputes 
to  them  all.  So  identical  are  they  regarded,  that  it  is  said  both 
by  Hale  and  Foster,  that  where  the.  statute  takes  away  Clergy 
from  a  common  law  felony  by  name,  as  in  murder,  rape,  Ac, 
those  present  aiding  and  abetting  are  impliedly  ousted  of  Clergy. 
(1  Hale,  637 ;  Poster,  367.) 

It  was  admitted  in  the  argument,  that  all  the  defendants 
might  have  been  charged  as  principals  in  the  first  degree,  and 
in  Arch.  C.  P.  396,  on  the  authority  of  MackaUey^s  case,  9  Co. 
67,  c. ;.  1  Hale,  438,  it  is  said  "  that  the  pleader  may  charge  the 
principal  in  the  second  degree  as  a  principal  in  the  first  degree^ 
(for  proof  that  he  was  present,  aiding  and  abetting,  will,  in  such 
case,  maintain  an  indictment  charging  him  with  having  actually 
committed  the  offence)  or  at  his  option,  with  being  present,  aid- 
ing and  abetting."  The  better  mode,  however,  is  to  descnbe  the 
part  which  each  had  in  the  crime,  according  to  the  truth  of  the 
facts,  as  is  the  usual  practice,  and  as  has  been  done  in  this  case. 
When  this  mode  of  pleading  is  adopted,  the  indictment  consists  of 
three  parts.  1st,  That  Abram  Rabon,  the  younger,  feloniously, 
wilfully,  and  of  his  malice  aforethought,  gave  the  mortal  wound. 
2d,  That  the  other  prisoners  were  feloniously  present,  aiding^ 
abetting  and  assisting  in  the  commission  of  the  murder.  Sd^ 
The  conclusion  which  the  law  draws  from  the  facts  stated,  that 
all  of  them  are  guilty  of  the  murder.  The  question  to  be  de- 
cided is,  whether  this  conclusion  is  the  legal  consequence  of  the 
facts  stated  in  the  narrative  part  of  the  indictment    The  objec- 
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tion  is,  that  manslaughter,  as  well  as  muider,  is  felonious,  and 
that  as  the  indictment  does  not  charge  that  they  were  aiding 
and  abetting  with  malice  aforethought,  the  charge  as  to  the  abet- 
tors amounts  only  to  the  crime  of  manslaughter.  But  it  has 
already  been  stated,  that  all  who  are  present,  acting  with  a  com- 
mon intent,  are  guilty  of  the  same  crime,  and  that  it  is  immate- 
rial whether  they  are  all  charged  in  the  pleading  as  principals 
in  the  first  degree,  or  one  as  principal  in  the  first,  and  the  others 
as  principals  in  the  second  degree,  which  is  the  same  as  aiders 
or  abettors.  When,  therefore,  Abram,  the  elder,  and  Duke,  dre 
charged  as  feloniously  present,  aiding  and  abetting  in  the  com- 
mission of  the  felony,  it  imputes  to  them  the  same  motive  as. 
that  imputed  to  him  who  gave  the  mortal  blow,  that  is,  m  the 
language  of  the  conclusion,  that  all  the  prisoners,  the  said  Wil- 
lis RaboUj  in  manner  and  form  aferesaidy  feloniatisljfj  vnlfvUy^ 
and  of  their  malice  aforethought^  did  kill  and  murder.  We 
think  there  is  nothing  in  this  objection  which  can  avail  any  of 
the  prisoners,  and  that  the  motion  in  arrest  of  judgment  must  be 
dismissed. 

I  come  now  to  the  consideration  of  the  grounds  for  a  new. 
trial.  They  relate  to  the  admissibility  of  Graham's  declarations, 
and  the  insufficiency  of  the  evidence  to  convict  the  prisoners, 
and  especially  the  prisoner,  Duke  Rabon.  The  facts  connected 
with  the  first  of  these  grouuds  are  these :  in  defence  of  the  pris* 
oner  one  George  C.  Rabon  was  examined ;  he  said,  and  no. 
objection  was  made,  that  ''  Graham  always  told  him  he  saw  the 
murder  f  and  as  this  was  said  on  the  cross-examination,  the 
counsel  for  the  prisoners  claimed  the  right,  in  the  reply,  to  bring 
out  everything  which  Graham  said  as  to  the  part  which  any  or 
all  of  them  acted  in  the  murder.  This  was  very  properly  ruled 
out  The  rule  of  law  is  very  clear,  that  hearsay,  in  such  case 
as  this,  is  not  evidence ;  but  if  the  counsel  for  the  State  had  by , 
direct  examination  brought  out  Graham's  declarations  against 
the  prisoners,  they,  on  their  part,  had  a  right  to  have  everything 
-which  was  said  by  him  in  their  favor  also  stated.  But  this  rule 
does  not  apply  heie,  as  the  statement  of  Graham  "  that  he  had 
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seen  the  murder^  was  wholly  immaterial  to  the  gmit  or  mno* 
cence  of  the  prisoaen.  No  inference  for  or  i^ainst  them  could 
he  drawn  from  that  fact,  and,  therefore,  the  proof  of  what  Gra- 
ham  said  as  to  himself,  did  not  entitle  them  to  have  the  henefit 
of  what  he  said  as  to  them.  As  to  the  evidence  of  their  gailt, 
there  is  no  doubt  as  to  the  threats  made  on  the  previous  day  by 
Abram,  the  yomiger,  and  Abram,  the  elder.  There  is  no  doubt 
that  the  mortal  Mow  was  given  by  the  younger,  and  tfiat  the 
elder  was  present,  aiding,  abetting  and  assisting,  and  there  is 
nothing  in  the  evidence  as  to  them  which  creates  a  reasonable 
doubt  of  their  guilt.  The  homicide  was  but  the  carrying  into 
effect  the  threats  of  the  day  before.  If  it  were  equaUy  clear 
that  the  other  prisoner,  Duke  Raboo,  was  present,  I  see  no  lea* 
son  for  exempting  him  from  the  fate  of  his  father  and  brother. 
His  defence  rests  on  the  allegation  that  he  was  not  present  It  is 
true,  George  H.  Rabon  says  very  confidently  that  he  was ;  and  the 
jury  must  have  believed  him,  as  is  apparent  from  their  venlict 
But  other  witnesses  say  he  was  not,  and  it  may  be  that  in  this  par- 
ticular he  was  mistaken.  Amid  the  excitement  of  such  a  bloody 
transaction,  George  may  have  taken  another  f(»r  Duke,  or  he  may 
be  mistaken  in  the  &et  that  another  was  assisting  the  elder 
Abram  in  the  fight  Without  aflhmmg  any  of  these  supposi- 
tions to  be  true,  or  expressing  any  opinion  as  to  his  innocence,  a 
majority  of  the  Court  have  come  to  the  conclusion  that  Duke's 
case  ought  to  be  submitted  to  another  jury. 

The  conclusion  of  this  Court  therefore  is,  that  the  motion  to 
arrest  the  judgment  be  refused ;  that  the  motion  for  ^  new  trial 
be  refused  as  to  Abram  Rabon,  the  younger,  and  Abram  Rabon, 
the  elder,  but  that  it  should  be  granted  as  to  Duke  Rabon ;  and 
it  is  so  ordered. 

CNeall,  Wabdlaw  and  Whitner,  JJ.,  concurred. 

Frost  and  Withers,  JJ.  We  concur  with  the  decision  in  this 
case,  except  in  so  far  as  it  orders  a  new  trial  for  Duke  Rabon. 

Motions  refused  as  to  Abram  Rabon^  the  elder^  and  Abraai 
Rabon^  the  younger  ;  and  new  trial  ordered  as  to  Duke  Raban^ 
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Rankin  4*  Birch  rsi  Lawrence  4*  Johnsfm. 

Under  the  Act  of  1785,  all  powers  of  attorney  for  eonfessing  judgment  within  this 
State,  made  before  action  brought,  are  Toid;  and  it  makes  no  dilference  that  the 
party  giving  the  power  resides  and  is  out  of  the  State  «t  the  time  of  its  easeeiitioih 

Before  O'Neall,  J.,  cU  Charleston^  May  Term^  1860. 

This  was  a  suggestion  to  set  aside  a  judgment,  by  confession, 
of  Lawrence  &,  Johiison  vs.  William  P.  Lawrence  and  Archi« 
bald  P.  Lawrence,  constituting  the  firm  of  Lawrence  &  Brother. 
Rankin  &  Birch  were  also  judgment  creditors  of  Lawrence  4& 
Brother. 

William  P.  Lawrence  liTed  out  of  this  State.  He  gave  a  power 
of  attorney  to  his  brother,  Archibald  P.,  to  confess  the  judgment, 
who,  accordingly,  for  himself,  and  as  attorney  of  William  P., 
confessed  the  judgment  to  Lawrence  &  Johnson,  on  the  8th 
April,  1848.  This  judgment  was  older  than  that  of  Rankin  te 
Birch. 

His  Honor  thought  the  Act  of  1785  applies  only  to  powers  exe- 
cuted by  persons  within  the  State,  and  ordered  the  suggestion 
quashed.  The  plaintiff  appealed,  and  now  moved  to  reverse  the 
decision  of  his  Honor. 

Northrop^  for  the  motion,  cited  1  Sp.  114 ;  2  Rice,  209. 
Phillips,  contra,  cited  3  Bl.  Com.  397 ;  1  Com.  Dig.  753,  H. 

Curioj  per  Withers,  J.  The  question  in  this  cause  arises 
upon  the  following  provision  of  the  Act  commonly  called  the 
County  Court  Act,  passed  in  1785,  to  wit:  "That  all  powers  of 
attorney  for  confessing  or  suffering  judgment  to  pass  by  default, 
or  otherwise,  and  all  general  releases  of  error,  made  or  to  be 
made,  by  any  person  or  persons  whatsoever,  within  this  State, 
before  action  brought,  shall  be,  and  are  hereby  declared  to  be, 
absolutely  null  and  void :  and  if  any  attorney  shall  appear  to 
confess  judgment  for  any  defendant  in  any  court  of  record  within 
this  State,  in  .consequence  thereof,  such  attorney,  for  every  soeh 
offence,  shall  forfeit  and  pay  the  sum  of  ten  pounds,  lawftd  mo* 
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ney,  to  be  lecoyeTed  by  any  person  who  will  inform  and  sue  for 
the  same,  and  shall  moreover  be  liable  to  an  action  for  damages, 
at  the  suit  of  the  party  aggrieved."    (7  Stat.  232.) 

Some  dicta  have  appeared  in  our  cases,  but  no  case  bearing  as 
authority  on  the  point  has  been  found.  In  Dial  and  Senderson 
vs.  Farrow,  (1  Sp.  114,)  the  general  remark  was  made  ''that  the 
Act  of  1785  declares  all  powers  of  attorney  to  confess  judgment 
before  suit  brought,  to  be  void,"  leaving,  of  course,  confessions 
after  suit  brought,  to  the  common  law.  In  Otis  Mills  4*  Co-  vs. 
Dixon  ^  Mills,  (MS.  January,  1849,  which  ought  to  be  pub- 
lished, and  it  was  so  directed,)  Judge  Richardson  regarded  '^  as 
settled  and  conceded"  the  proposition  "that  by  our  Act  of  1789 
all  powers  of  attorney  to  confess  judgment  before  suit  brought 
are  void,"  and  he  cited  the  above  case  from  S^rs.  But  in  nei- 
ther of  these  cases  was  the  precise  question  here  raised  by  the 
facts ;  for  in  neither  was  there  adduced  or  known  to  exist  any 
power  (or  warrant)  of  attorney.  The  question  was  in  both  cases 
on  implied  authority :  from  partnership  in  the  one  case,  and  from 
circumstances  in  the  other. 

We  cannot  rest  on  these  dicta  as  authority,  however  we  may 
respect  them.  We  must,  therefore,  resort  to  the  approved  means, 
so  far  as  we  can  reach  them,  of  expounding  statutes. 

In  the  English  sense,  a  warrant  of  attorney  is  an  authority, 
addressed  to  one  or  more  attorneys  therein  mentioned,  authorizing 
them  to  appear  in  either  of  the  Courts  of  Westminster,  and  to 
confess  a  judgment  in  favor  of  some  particular  person  in  an  action 
of  debt,  and  usually  contains  a  stipulation  not  to  bring  any  writ 
of  error  or  to  file  a  bill  in  Equity,  so  as  to  delay  him.  It  was 
resorted  to  for  compromise  or  to  secure  to  a  creditor  priority  over 
others.  This  sjrstem  soon  led  to  abuses,  and  various  precautions 
were  ordered  by  the  Courts.  It  became  particularly  mischievous 
as  regarded  those  who  were  imprisoned  or  otherwise  harrassed 
by  stringent  process.  It  was  required  that  a  defeasance  or  a 
memorandum  of  its  substance  should  be  endorsed  on  the  same 
paper  or  parchment  on  which  the  warrant  was  written :  that 
6FBry  warrant  should  be  voluntary,  and  founded  on  a  good  aad 
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not  a  fraudulent,  immoial,  or  usurious  consideration :  that  a  pris- 
oner could  not  waive  the  presence  of  his  own  attorney  at  the 
time  of  the  execution  of  the  warrant,  to  the  end  that  he  might  be 
under  advice  and  protection :  that  without  this  the  same  was 
void,  and  the  sheriff  or  bailiff  liable  to  severe  punishment :  that 
the  like  protection  in  this  respect  should  be  extended  to  prisoners 
abroad :  the  exceptions  being  where  the  warrant  was  given  to  a 
person  at  whose  suit  defendant  was  not  in  custody,  or  where  a 
prisoner  was  confined  on  criminal  process,  or  on  process  of  exe- 
cution ;  for  in  such  cases  he  was  not  supposed  to  be  likely  to  con- 
fess more  than  was' really  due,  or  act  under  duress,  as  might  be 
the  case  where  the  attorney  to  be  trusted  represented  the  creditor. 
Warrants  of  attorney  must  be  filed.  Many  more  restraints  and 
regulations  by  Act  and  rule  of  Court  might  be  recited,  but  enough 
appears  to  shew  that  there  were  evils  enough  springing  from  this 
source,  known  to  the  profession  in  1786,  to  account  for  the  legis- 
lation which  we  find,  and  to  afford  some  clue  to  the  view  which 
prevailed  as  to  the  evil,  and  the  extent  of  the  remedy. 

It  is  supposed  here  that  the  powers  of  attorney  executed  within 
this  State  were  alone  prohibited.  The  mischief  was  more  exten- 
sive than  that  idea  suggests.  We  have  seen  that  the  precautions 
of  the  Courts  of  England  extended  to  those  confined  without  the 
realm.  If  duress,  fraud,  security  on  various  immoral  and  unlaw- 
ful considerations,  the  power  of  obtaining  by  secret  means  a  pri- 
ority fatal  to  rival  creditors,  had  grown  out  of  warrants  of  attor- 
ney, and  had  caused  rules  and  statutes  to  circumvent  them,  the 
policy  embraced  as  well  such  an  instrument  and  contrivance 
executed  abroad  as  that  executed  at  home.  If,  therefore,  we 
have  hit  upon  the  reason  of  the  law,  it  ought  to  have  an  appli- 
cation coextensive,  unless  this  be  prohibited  by  the  language. 
That  is  not  as  perspicuous  as  all  statutory  language  should  be, 
though  not  much  less  so  than  it  usually  is.  It  is  quite  manifest 
that  an  attorney  is  punishable  if  he  appears  "  in  any  Court  of 
record  within  this  State"  for  <'any  defendant"  ''in  consequence 
thereof  P  But  this  does  not  conclude  the  question ;  for  it  remains 
to  be  asked,  what  does  ^  thereof  refer  to  ?    It  refers  to  the  power 
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of  attorney,  before  described  and  deqlared  void :  and  leaves  ns 
still  to  ascertain  what  that  i&  The  words  ^within  this  State" 
do  follow  immediately  the  words  <'  any  person  or  persons  what- 
soever," and  it  is  certainly  true  that  these  last  alone  might  be 
plausibly  held  to  be  qualified  by  the  former.  But  if  we  carry 
with  us  the  guide  which  we  suppose  the  reason  of  the  law  to  af^ 
ford,  there  is  a  strong  reason  to  read  the  statute  (so  &r  as  powets 
of  attorney  are  concerned,)  as  follows :  ^'  All  powers  of  attorney 
for  confessing  or  siiffftring  judgment  to  pass  by  de&ult  or  other- 
wise^ within  this  State,  made  or  to  be  made  before  dction  biouglit, 
by  any  person  or  persons  whatsoever,  shall  be  void  f  and  lan- 
guage in  conformity  follows  in  the  next  member  of  the  secticm, 
to  wit :  "in  any  Court  of  record  within  this  State."  We  think 
no  cardinal  rule  of  interpretation  is  violated  by  such  reading: 
that  it  is  almost  the  necessary  ccmstructicn,  because  die  other 
would  lead  to  something  very  near  to  an  absurdity,  to  wit,  that 
if  a  power  of  attorney,  executed  within  this  State,  or  only  by  a 
person  within  this  State,  is  declared  void,  it  would  follow  that  a 
man  in  Hamburg  has  only  to  cross  a  bridge  to  Augusta,  and  the 
transaction,  void  on  one  qide  of  the  river,  is  good  on  the  other. 

We  are  driven  to  conclude  that  the  Act  aimed  at  any  power  of 
attorney,  prior  to  the  bringing  of  action,  to  be  used  in  confessing 
judgment,  by  proxy,  in  our  Ck>urts,  and  was  indifferent  to  the 
place  of  its  execution,  or  the  residence  or  location  of  its  author. 

The  motion  to  revise  the  decision,  directing  the  su^estion  to 
be  quashed,  is  granted. 

CNeall,  Evans,  Wardlaw,  Frost  and  Whitneb,  JJ., 
concurred. 

MotUm  granted. 
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3%6  Ordinary  of  Charleatim  vs.  JSamuel  H. 

A  paper  referred  to  in  a  replioiticai,  caimot,  like  an  exhibit  to  a  bill  in  equity,  be  cqii- 
eidered  as  part  of  the  record,  and  be  the  subject  of  demurrer ;  tenUile. 

A  fiulure  by  an  administrator  to  account  before  the  Ordinary  when  cited  to  do  so,  ia 
a  breach  of  his  administvation  bond,  for  which  his  sureties  may  be  sued;  tmUe, 

In  order  to  maintain  an  aetion  on  an  administration  bond,,  it  is  not  necessary  ikfii 
the  Ordinary's  decree  should  direct  a  specific  sum  to  be  paid  to  each  distributee ; 
or  that  it  should  find  the  number  of  distributees,  and  the  proportion  to  which  each 
is  entitled ;  such  a  decree,  made  at  the  instance  of  one  distributee,  is  sufficient,  if 
it  merely  finds  that  the  administrator  is  indebted  to  his  intestate's  estate  in  a  gxofes 
mm,  and  directs  him  to  pay  the  amount  to  the  parties  who  may  be  legally  entitled 
thereto. 

Before  O^eall,  J.,  at  Charleston,  May  Term,  I860. 

This  was  an  action  of  debt  against  the  defendant  as  surety 
on  the  administration  bond  of  Thomas  J.  Gantt,  administrator 
of  John  Ballantine,  deceased.  The  defendant  pleaded  non  tei 
factum  and  peifbrmance.  To  flie  plea  of  performance  the  plain- 
tiff replied  as  foUows :  *^  And  the  said  M.  T.  Mendenhall,  by 
J(dm  Phillips,  his  attorney,  comes  and  says :  that  he,  by  any- 
thing by  the  said  Samuel  H.  Mortimer  in  pleading  allied,  ought 
not  to  be  precluded  from  having  and  maintaining  his  action 
aforesaid  against  him,  the  said  Samuel  H.  Mortimer,  because  he 
says  that  the  aforementioned  Thomas  J.  Qantt,  administrator  pf 
all  and  singular  the  goods  and  chattels,  rights  and  credits,  which 
were  of  John  Ballantine  at  the  time  of  his  death,  who  died  in- 
testate, did  not  from  time  to  time  and  at  all  times,  after  the  ma- 
king of  the  said  writing  obligatory,  and  the  said  condition 
{hereof,  well  and  truly  obsenre,  perform,  fulfil,  and  keep,  all  and 
singular  the  articles,  clauses,  payments,  conditions  and  agree- 
ments in  the  said  writing  obligatory,  and  condition  thereof  spe- 
cified and  mentioned,  in  all  things  therein  contained,  on  his  part 
and  behalf  to  be  performed  and  done,  according  to  the  true  intent 
and  meaning  of  the  said  condition  of  the  said  writing  obliga- 
tory, in  this,  to-wit :  that  on  the  sixth  day  of  September,  in  die 
year  of  our  Lord  eighteen  hundred  and  thirty^six,  the  said 
Thomas  J.  Gantt,  adnunistmtor  aforesaidi  filed  an  inventory  and 
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appraisement  of  the  personal  estate  of  the  said  intestate,  John 
Ballantine,  amounting  to  sixteen  hmidred  and  fifty  dollars, 
and  that  he  has  never  filed  or  given  any  account  of  his  admin- 
istration thereof  That  thereupon,  Melzar  Collins  and  Mary 
Jane  Collins,  his  wife,  and  one  of  the  distributees  of  the  said 
estate,  filed,  by  John  Phillips,  their  proctor,  in  the  Court  of  Or- 
dinary for  Charleston  district,  a  petition,  praying  that  he,  the 
isaid  Thomas  J.  Gantt,  administrator  aforesaid,  might  be  cited  to 
account  in  that  Court  in  that  behalf  A  citation  was  according- 
ly issued  from  that  Court,  requiring  said  administrator  to  account 
on  the  twentienth  day  of  April,  in  the  year  of  our  Lord  eighteen 
hundred  and  forty-nine ;  but  the  said  Thomas  J.  Gantt,  admin- 
istrator aforesaid,  did  not  so  account,  as  required  by  law,  and 
therefoi]^  no  other  data  being  in  possession  of  the  Court,  than 
the  inventory  and  appraisement  aforesaid,  from  which  a  conclu- 
sion could  have  been  had  of  the  estate  in  the  hands  of  the  said 
administrator ;  in  consequence  whereof,  it  was  decreed  by  the 
said  Court  of  Ordiixary  for  said  district,  that  the  said  adminis- 
trator is  indebted  to  the  said  intestate's  estate  in^  the  sum  of  six- 
teen hundred  and  fifty  dollars,  and  Aat  he  do  pay  the  same 
to  the  parties  who  may  be  legally  entitled  thereto ;  as  in  and 
by  the  record  of  the  said  decree  in  the' Ordinary's  office,  (a 
copy  whereof  is  herewith  filed,)  will  more  fully  appear ;  which 
said  sum  of  sixteen  hundred  and  fifty  dollars,  with  interest 
thereon,  the  said  Samuel  H.  Mortimer,  although  often  required, 
hath  hitherto  wholly  neglected  and  refused  to  pay  and  satisfy. 
and  still  doth  refuse  and  neglect  so  to.  do.  And  this  the  said 
M.  T.  Mendenhall,  Ordinary  as  aforesaid,  is  ready  to  verify : 
jwherefore  he  prays  judgment  and  his  debt  aforesaid,  together 
with  his  damages,  to  be  adjudged  to  him,  and  so  forth." 

The  following  is  a  copy  of  the  Ordinary's  decree  lefened  to 
in  the  replication  : 

State  op  South  Carolina,        )  t„  ..  ^  />•/.«•*  /^r  n^i^f^ 
CharlestimDistrict^mhApraAm^^^''^'^''^^ 

'^In  the  matter  of  the  estate  of  John  Ballantine,  deceased. 

^^  The  petition  of  Melzar  Collins  and  Mary  Jane  Colling  his 

wife,  and  one  of  the  distributees  of  said  estate,  having  been  filed 
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in  this  Coiurt  by  John  Phillips,  esquire,  their  proctor,  shewing 
that  Thomas  J.  Gantt,  esquire,  administered  on  the  estate  of 
John  Ballantine,  deceased,  on  the  elerenth  of  August,  Anno 
Domini  eighteen  hundred  and  thirty-six ;  that  on'the  sixth  day 
of  September  thereafter,  he  filed  an  inventory  and  appraisement 
of  the  personal  estate  of  the  said  intestate,  amounting  to  sixteen 
hundred  and  fifty  dollars ;  that  the  administrator  never  filed  nor 
gave  any  account  of  his  administration  thereof  and  praying  that 
he  might  be  cited  to  account  in  this  Court  in  that  behalf;  a  cita- 
tion was  accordingly  issued  from  this  Court  requiring  said  ad- 
ministrator to  account,  on  the  twentieth  instanyahu^^id  Thomas 
J.  Gantt,  administrator  as  aforesaid,  did  ndf^ij^^opgj^^M  required 
by  law,  and  therefore  no  other  data  ^jif^iisession  .^^It^s  Court, 
than  the  mventory  and  appraisenifo]^3'^oresa^^  a 

conclusion  may  be  had  of  the  estaftjv  th^  j^ds  of  si^d  Idmin- 
istrator.  In  consequence  of  the  saidVemct  ai^)pinn;i^a/to  ac- 
count, I  do  hereby  decree  that  said  admmi^r^r  is  idl^^  to 
the  said  intestate's  estate  sixteen  hundra^^^^^fidywollars,  and 
that  he  do  pay  the  said  sum  to  the  partieswEo  may  be  legally 
entitled  thereto.  Given  under  my  hand  and  the  seal  of  the  said 
Court,  at  Charlestoti,  this  twentieth  day  of  April,  Anno  Domini 
eighteen  hundred  and*  forty-nine. 

«  M.  T.  MENDENHALL,  O.  C.  D.» 

To  the  replication  the  defendant  demurred  specially,  and 
assigned  the  following  causes  of  demurrer,  to  wit :  '*  that  in  and 
by  the  said  replication,  the  said  plaintiff  sets  out  a  decree  of  the 
Ordinary,  for  the  district  aforesaid,  on  the  petition  of  Melzar 
Collins  and  Mary  Jane  Collins,  his  wife,  and  one  of  the  distri- 
butees of  the  estate  of  John  Ballantine,  deceased,  against  the 
said  Thomas  J.  Gantt,  administrator  as  aforesaid,  but  that  the 
decree  so  set  out  and  made  part  of  the  said  replication,  does  not 
establish  that  the  said  Melzar  Collins  and  Mary  Jane,  his  wife, 
are  entitled  to  a  distributive  share  of  the  estate  of  John  Ballan- 
tine, deceased.  That  the  said  decree  does  not  ascertain  and 
settle  the  amount  of  the  distributive  share  of  the  said  Melzar 
Ck>llins  and  Mary  Jane,  his  wife,  in  the  said  estate  of  John  Bal- 
18 
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lantine.  That  no  qpecified  sum  is  ascertained  to  be  due  to  the 
petiti(Hiers^  Melzar  Collins  and  Mary  Jane,  his  wife,  by  the  said 
decree.  That  no  specified  sum  is  ascertained  to  be  due  by  the 
said  Thomas  J.  Gantt,  to  any  person  or  persons  whomsoever. 
That  no  lialHlity  to  pay  any  sum  of  money  whatso^rer,  is  estab- 
lished against  the  said  Thomas  J.  Oantt,  as  administrator,  as 
aforesaid.  That  the  said  replication  sets  out  that  the  said  Sam- 
uel H.  Mortimer  did  not  perform  the  said  condition  ci  the  said 
bond  as  surety,  in  that  he  did  not  pay  interest  on  the  sum  of 
sixteen  hundred  and  fifty  dollars,  when  the  said  decree  of  the 
Ordinary  has  not  ascertained  any  interest  to  be  due  by  the  said 
Thomas  J.  Gantt,  administrator  as  aforesaid ;  and  also  for  that 
the  said  replication  is  in  other  respects  uncertain,  informal  and 
insufScient,  and  so  forth." 

His  Honor  the  presiding  Judge  overruled  the  demurrer ;  and 
the  defendant  appealed,  and  now  moved  that  the  judgmoit  of 
his  Honor  be  reversed. 

James  Simons^  for  the  motion,  contended  that  the  decree 
should  have  ascertained  who  the  distributees  were,  ttie  amount 
each  was  entitled  to  *  and  that  a  decree  for  a  gross  sum  was 
insufficient.  He  cited  Rice,  384 ;  1  Bail.  7 ;  1  Bail  25 ;  2  N.  db 
McC.213;  2Rich.91;  3McC.412;  4McC.  113;  2Rich.3r9; 
1  Bail.  130 ;  2  Bay,  642  ;  3  McC.  237.  The  action  here  might 
as  well  have  been  on  the  inventory  and  appraisement,  f<»  the 
decree  ascertains  nothing  more.  How  is  the  verdict  upon  this 
decree  to  be  found  ?  Is  evidence  aliunde  admissible  to  riiew 
how  many  distributees  there  are,  and  what  proportion  of  the 
estate  Mrs.  Collins  is  entitled  to  ?  If  so,  then  a  decree,  befiue 
suit  on  the  bond,  would  seem  to  be  unnecessary. 
r,  contra. 


Curioj  per  O'Neall,  J.  In  this  case  I  think  if  the  objeclioDS 
made  be  regarded,  as  they  should  be,  as  arising  out  of  the  plead- 
ing alane^  that  there  can  be  nothing  plainer  than  that  they  cut- 
not  be  sustaiiied.  All  the  causes  <^  demurrer  are  set  down  es 
olgections  to  the  Ordinary's  decree.    These,  according  to  my 
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notioDs  of  pleading  and  evidence,  are  objections  to  the  evidence, 
and  not  to  the  pleading.  Fof  altheogh  in  the  replication  a  copy 
of  the  decree  is  refened  to,  as  hetrewith  filed,  yet  that  made  it  no 
part  of  the  pleading.  For  until  a  paper  is  incorporated  into  a 
plea,  or  replication,  and  set  out  as  on  ayery  it  is  no  part  of  the 
record.  It  cannot  be  that  a  paper  refened  to^  like  an  exhibit  in 
a  bill  in  equity,  can  be  considered  as  part  of  the  record,  and  be 
the  subject  of  demurrer.  When  the  case  comes  to  trial,  and  the 
decree  is  ofiered  in  evidence,  then  its  sufficiency  to  charge  the 
defendant  will  be  in  issue,  but  not  before.  Waiving  this  very 
omclusive  objection  to  the  demurrer,  and  taking  up  the  case  on 
the  defendant's  objections,  as  if  made  to  the  replication,  I  think 
slill  they  cannot  be  sustained. 

The  administration  bond  on  which  this  action  is  brought,  is 
eonditioDed,  1st  That  the  administxat<»r  will,  when  required  by 
die  Ordinary,  file  an  inrentory ;  dd.  That  he  shall  adminisl^ 
according  to  law;  3d,  That  he  shall  make  a  just  and  true  ac- 
count of  his  actings  and  doings,  whm  required  by  the  Ordinary ; 
and  4th,  '^  All  the  rest  and  residue  ci  such  goods,  chattels  and 
credits,  which  shall  be  found  remaining  upon  the  account  of  the 
add  administration,  the  same  being  first  altowed  by  the  said 
Court,  shall  deliver  and  pay  unto  such  persons,  respectively,  as 
are  entitled  to  the  same  by  law." 

To  the  declaratian  on  the  penalty  of  the  bond,  the  drfendant, 
after  cf$r  of  the  bond  and  the  condition,  pleaded  performance ; 
the  plaintiff  replied  tmversing  die  performance,  and  assigned  fi>r 
breach,  Aat  Mekar  Collins  and  wife,  she  being  one  of  the  dis- 
tributees of  the  intestate,  filed  a  petition,  pra3ring  that  the  admin- 
iotrfttor  might  account,  touching  his  administration,  before  the 
Ordinary ;  that  thereupon,  he  (the  Ordinary)  issued  his  citation 
to  account ;  that  the  administrator  failed  to  account,  and  there- 
upon the  Ordinary  charged  him  with  the  whole  estate  according 
to  the  inventory,  amounting  to  $1660,  and  decreed  that  he  should 
pay  the  same  to  the  parties  who  may  be  legally  entitled  to  the 
same,  which  he  has  &iled  to  do. 

Let  it  be  asked,  does  this  not  shew  a  breach  of  the  omdifion 
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of  the  bond  ?  Clearly  it  does,  in  two  lespects :  Ist,  The  admin- 
istrator did  not  account  when  the  Ordinary  required  him  to  do 
so ;  2d,  He  has  not  paid  to  the  parties  entitled,  the  sum  which 
was  found  remaining  after  his  administration.  This  is  a  breach 
within  the  very  words  of  the  condition,  and  how  can  the  C$oait 
say  that  such  a  replication  is  bad  ? 

But  let  us  examine  a  little  more  directly  the  defendant's  causes 
of  demurrer.  The  1st,  2d,  and  3d,  (and  they  are  all  which  were 
argued)  in  substance  are  the  same ;  they  make  the  questiimi 
whether,  before  a  suit  on  the  admiaistration  bond  can  be  sus- 
tained, it  is  necesdary  for  the  Ordinary  to  ascertain  and  decree  a 
^  specific  sum  to  each  of  the  distributees  of  an  intestate's  estate. 
That  the  affirmative  of  this  question  presents  a  very  convenient 
and  advisable  course  of  practice  to  be  pursued  by  the  Ordinary, 
is  true.  And  it  may  even  be  prudent  for  this  plaintiff  to  have 
the  Ordinary's  decree  amended  in  this  particular,  and  when  so 
done,  by  leave  of  the  Court,  to  amend  his  replication  accordingly. 
Yet  there  is  nothing  to  prevent  the  action  from  being  sustained 
as  it  now  stands.  The  demurrer  admits  that  the  wife  of  Melxar 
Collins  is  a  distributee  of  the  intestate ;  that  they  demanded  an 
account  from  the  administrator  before  the  Ordinary,  which  be 
required,  but  the  administrator  failed  to  make  it,  and  thereupon 
he  was  charged  with  the  inventory,  and  ordered  to  pay  its  amount 
f  1660,  to  the  parties  entitled,  and  that  he  has  failed  to  do  it 
This  admits  his  default  and  liability.  Still  the  defendant  say^ 
first,  it  does  not  appear  that  Melzar  Collins  and  wife  are  entitled 
to  a  distributive  share  of  the  estate.  It  is  true,  it  is  not  in  words 
said  so ;  but  still  that  is  the  fair  intendment  from  the  words 
used ;  for  the  replication  alleges  that  the  wife  of  Collins  is  a  dis- 
tributee ;  that  they  demanded  the  account,  and  thereupon  the 
decree  was  rendered.  It  would  be  a  strange  notion  about  the 
effect  of  a  decree,  if  the  party,  who  obtained  it  on  the  all^;at]fla 
that  he  was  entitled  as  a  distributee,  should  not  be  considered  as 
thereby  having  his  right  established.  I  therefore  take  it  as  in- 
disputable, that  their  right  to  claim  one  share  of  the  estate,  what- 
ever that  may  be,  is  conclusively  settled.    But  it  is  said,  secondly. 
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that  it  does  not  appear  how  much  is  to  be  paid  to  them  by  the 
administrator.  Is  there  any  thing  in  that  objection  7  Surely 
not  The  administrator's  liability  is  fixed  at  $1660,  which  is 
die  whole  estate.  The  plaintiffs  are  entitled  to  one  share  of  it, 
and  have  got  this  decree.  Looked  on  as  a  matter  of  pleading, 
and  on  demurrer,  they  have  thereby  shewn  a  breach  of  the  con- 
dition, and  are  entitled  to  judgment  for  the  penalty.  It  is  when 
the  condition  comes  to  be  submitted,  that  the  objection  to  the 
decree  arises  as  matter  of  evidence.  It  is  then  alleged  by  the 
defendant,  your  decree  is  uncertain ;  the  plaintiffs  reply,  id  cer- 
ium est,  quod  cerium  reddi  potest,  and  give  evidence  that  there 
are  a  widow  and  two  children,  distributees ;  and  that  Mrs.  Col- 
lins is  one  of  the  said  children ;  it  is  thus  made  a  very  small 
sum  in  arithmetic,  which  can  be  solved  by  one  of  its  simplest 
rules,  division ;  and  by  it  let  us  divide  the  estate,  $1660,  into 
three  parts  :-^$660  is  the  result  to  which  the  plaintiffs  are  enti- 
tled. Cannot  a  Court  and  jury  thus  solve  the  problem,  and  do 
right?  But  it  is  said  the  Court  has  declared  itself  incompetent 
to  ascertain  the  share  of  a  distributee.  I  deny  that  it  ever  has 
laid  down  any  such  absurd  proposition.  It  has  again  and  again 
declared,  that  the  administrator's  accounts  must  be  settled  in  the 
Court  of  Ordinary,  or  Court  of  Equity,  before  a  suit  on  the  ad- 
ministration bond  will  be  allowed.  For  this  rule  one  good  reason, 
because  the  Court  of  law  could  not,  from  its  organization,  satis- 
factorily adjust  them,  has  been  assigned.  This,  however,  arose 
ex  necessitate,  or  from  convenience ;  but  the  best  of  all  reasons 
is,  that  until  the  accoimt  is  settled,  and  a  sum  ascertained  for 
distribution,  either  upon  an  accoimt  had,  or  upon  the  administra- 
tor's failure  to  account,  and  non-pa3rment  of  the  same,  there  is 
no  breach  of  the  bond,  authorizing  it  to  be  put  in  suit 

By  the  31st  section  of  the  Act  of  1789,  (6  Stat  110,)  construed 
,in  connection  with  the  30th  section,  it  is  provided  that  the  bond 
of  an  administrator  "may  be  sued  fix)m  time  to  time  by  any  per- 
son injured  by  the  breach  thereof,  until  the  whole  penalty  be  re- 
covered; and  the  damages  sustained  being  assessed,  on  such  suit, 
by  the  verdict  of  a  jury,  may  be  levied  by  execution,  and  paid  to 
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the  party  for  whom  they  were  assessed."  ■  Every  <me,  according 
to  this  provi»on,  shewing  a  faieach  of  the  bond,  is  oititled  to 
have  his  damages  assessed  by  a  jury.  The  plaintiffs  here  have 
shewn  the  breach,  and  are  entiUed  to  have  their  damages  as- 
sessed — unless  our  Courts,  contrary  to  the  Act,  have  ezchided 
them.  This,  it  is  plain,  they  neither  could  nor  would  do*  In 
the  Ordinary  vs.  WUliams  ^  Parkman,  (1  N.  &  McC.  687,)  h 
was  very  properly  held  that,  until  the  administrator  was  dted  to 
account,  (speaking  of  a  case  where  no  account  had  been  had,) 
there  could  be  no  suit  on  the  bond.  This  was  because,  until  the 
condition  was  shown  to  be  broken,  the  plaintiff  had  sustained  no 
legal  injury.  In  the  case  before  us  there  has  been  a  citation,  and 
the  administrator  has  failed  to  account  This  shews  a  legal  in* 
jury,  and  the  Court  cannot  say  we  will  refuse  to  you  the  right  to 
have  your  damages  assessed  on  the  condition.  In  Simkint  vs. 
PewerSy  (2  N.  &,  McC.  213,)  the  same  ruling  is  repeated.  The 
case  does  not  go  beyond  it :  for  the  estate  had  not  been  settled 
in  the  Court  of  Ordinary,  nor  had  any  citation  been  issued.  In 
Curetan  vs.  SheUan^  (3  McC.  412,)  the  case  now  before,  us  is 
found.  TTiere  the  decree  of  the  Court  of  Equity,  as  set  out  in 
the  replication,  found  a  gross  sum  for  distribution,  and  three  of 
the  distributees  averred  in  the  replication  that  they  were  entitled 
to  a  sum  in  gross  among  them,  part  of  that  decree,  as  their  dis* 
tributive  shares.  It  was  held  that  they  were  entitled  to  recover. 
Such  an  objection  as  that  under  consideration  was  not  thought 
of  on  that  occasion.  The  very  difficulty  here  had  to  be  met 
there:  How  many  distributees  were  they?— 4iow  much  was  each 
entitled  to  ?  The  Court  met  and  overcame  the  difficulty  there, 
as  it  will  here. 

The  case  from  15  Eng.  G.  L.  R.  174,  ArdMskop  fkf  Oanter- 
iurjf  vs.  TappeUj  is  in  exact  conformity  to  our  cases,  and  is  just 
such  an  authority  as  I  would  hold  up  and  rely  upon  here*  It 
ruled  that  an  administrator  was  not  bound,  by  the  condition  of 
his  bond,  to  distribute  the  surplus  of  the  intestate's  estate,  aftet 
payment  of  debts,  &c.,  until  a  decree,  directing  him  to  do  so,  bas 
been  made  by  the  Court  into  which  his  inventory  and  account 
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haye  been  exhibited.    What  that  case  requiredi  has  been  done 
here. 
The  motion  is  dismissed. 

Etans,  Withers  and  Whitner,  JJ.,  concurred. 


Fbost,  J.,  dissenting.  Thomas  J.  Gantt  was  the  administra- 
tor of  John  Ballantine,  and  the  defendant  was  his  surety.  This 
was  an  actiim  of  debt  on  the  administration  bond.  The  defiuid^ 
ant  pleaded  performance.  The  plaintiff  in  his  replication,  set 
out,  in  substance,  the  condition  of  the  bond,  and  that  Melzar  Col« 
lins  and  Mary  his  ilHfey  ^^cne  of  the  distributees''  of  the  said  John 
Ballantine,  summoned  the  administrator  to  account  in  the  Court 
of  Ordinary,  who  did  not  appear ;  and  the  Ordinary,  ''  having 
no  other  data  than  the  inventory  and  appraisement"  from  which 
to  ascertain  the  amount  of  the  estate,  ^'in  consequence  thereof 
decreed  that  the  said  administrator  is  indebted  to  the  said  inies- 
totems  estate  in  the  sum  of  $1660,  (the  amount  of  the  inventory 
and  appraisement,)  and  that  he  do  pay  the  same  to  the  parties 
who  may  be  legally  entitled  thereto,"  ''which  said  sum  of  $1660, 
with  interest  thereon^  the  said  Samuel  H.  Mortimer,  although  of* 
(en  required,  hath  hitherto  wholly  neglected  and  refused  to  pay, 
and  still  does  refuse,"  &c. 

The  defendant  demurred  to  the  replication ;  and,  among  other 
causes  of  demurrer,  shewed  that  the  decree  of  the  Ordinary  does 
not  establish  that  the  plaintiffs  are  entitled  to  any  distributive 
share  of  Ballantine's  estate,  and  ''that  the  decree  does  not  ascer* 
tain  their  shares  by  fixing  any  specific  sum  to  be  paid  to  them." 

I  shall  not,  in  this  dissent,  rely  on  the  exceptions  which  may 
be  taken  to  the  insufBlci^ticies  of  the  breach  of  the  condition  of 
the  bond,  set  out  in  the  replication ;  that  the  decree  of  the  Ordi- 
nary finds  the  administrator  is  indebted  to  the  "intestate's  estate/* 
not  to  the  distributees ;  that  it  is  wholly  uncertain  what  may  be 
the  share  of  "one  of  the  distributees,"  when  the  number  of  them 
is  not  mentioned ;  that  the  plaintifiis  assign,  as  a  breach,  the  de- 
fault and  refusal  to  pay  to  "one  of  the  distributees"  the  whole 
sum  decreed  to  be  due  to  the  "  intestate's  estate ;"  and  that,  not 
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the  default  and  refusal  of  the  administrator,  but  of  the  defendant. 
But  I  shall  consider  only  the  assigned  causes  of  demurrer  which 
have  been  stated. 

There  can  be  no  valid  objection  to  the  defendant's  pleading. 
The  subject  of  the  action  was  the  administration  bond.    The 
cause  of  action  was  an  alleged  breach  of  the  condition  of  the 
bond.    If  the  plaintiff,  ia  his  replication,  had  set  out  the  condi- 
tion of  the  bond  untruly,  or  partially,  or  contrary  to  its  legal  ef- 
fect, the  defendant  might  have  craved  ayer^  and  set  out  the  c<»- 
dition  in  htee  verba.    The  effect  of  so  doing  would  be,  to  make 
the  condition,  as  set  out  by  the  defendant,  a  part  of  the  plaintiff^s 
precedent  pleading ;  and  the  defendant  would  then  have  every 
benefit  of  defence  which  the  entire  condition  might  afford,  in  the 
same  manner  as  if  the  condition  had  been  inserted  entire  in  the 
plaintiff's  replication.    The  plaintiff  was  certainly  not  bound  to 
set  out  the  condition  of  the  bond  in  his  replication,  in  tuBe  verba. 
It  is  sufficient  for  the  plaintiff,  in  pleading  a  deed,  to  set  out  only 
the  particular  stipulations  or  covenants,  the  breach  of  which  con* 
stitutes  his  cause  of  action.    (Chit  PI.  306.)    It  was  still  more 
obviously  unnecessary  for  the  plaintiff  to  set  out  the  decree  of  the 
Ordinary  in  his  replication.    The  action  was  on  the  bond,  not 
on  the  decree.    The  decree  was  only  evidence  of  the  alleged 
breach  of  the  condition  of  the  bond,  and  of  the  amount  of  dam- 
ages.   The  breach  assigned  was,  that  the  administrator  had  been 
cited  before  the  Ordinary  to  account  for  the  estate  of  his  intes- 
tate, and  had  made  default ;  and  the  Ordinary  had  decreed  that 
the  administrator  was  indebted  to  the  estate  of  the  intestate 
$1660,  &c.     The  decree  was  produced  in  evidence  to  prove 
these  facts.     Ordinary  vs.  CaldtpeUj  (3  McC.  226.)     For  this 
reason  alone,  the  plaintiff  was  not  bound  to  plead  the  decree, 
with  profert    But  it  is  never  necessary  to  plead  a  judgment,  <» 
matter  of  record,  with  profert^  because  it  is  not  in  the  possession 
of  the  party  pleading,  nor  can  he  produce  it    It  is  equally  acces- 
sible to  both  parties.    From  what  has  been  said  it  is  apparent 
that  the  defendant  could  not  crave  oyer  of  the  decree ;  and  that 
it  was  unnecessary  for  his  defence  to  set  it  out  in  his  pleading* 
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The  defendant  found,  in  the  plaintiff's  own  statement  of  the 
condition  of  the  bond,  and  in  his  assignment  of  the  alleged 
breach,  grounds  of  legal  objection  to  the  plaintiffs  recovery. 
These  objections  he  has  presented  by  demurrer.  The  causes 
shewn  for  demurrer  are  apparent  in  the  replication.  Judgment 
for  or  against  the  demurrer  must  depend  on  the  sufficiency  in 
law  of  the  causes  shewn  to  bar  the  plais^tLflTs  recovery. 

The  questioxi  presented  by  the  demurrer  is,  whetfier  it  is  a 
breach  of  the  condition  of  the  administration  bond,  that  the  ad* 
ministrator  has  not  paid,  to  one  claiming  to  be  a  distributee,  what 
he  may  demand,  as  his  share  of  the  intestate's  estate,  when  no 
distribution  has  been  decreed  in  the  Court  of  Ordinary  by  which 
the  amount,  to  be  paid  to  the  claimant,  has  been  ascertained. 

The  Ordinary  only  decrees  that  the  administrator  is  indebted 
to  the  "intestate's  estate"  the  sum  of  $1650,  and  that  the  ad-> 
ministrator  "do  pay  the  said  sum  to  the  parties  who  may  be 
legally  entitled  thereto."  The  effect,  therefore,  of  maintaining 
this  action  is,  that  this  Court  must  make  distribution  of  an  intes- 
tate's estate  in  an  action  by  "one  of  the  distributees"  against  a 
surety  to  the  administration  bond. 

By  the  statute  of  distributions,  22  d:;  23  Car.  2,  (2  Stat.  623,) 
the  Ordinary  is  required  to  grant  administration  of  the  estates  of 
intestates,  and  to  take  bond  from  the  administrator.  The  condi- 
tion of  that  bond  is  exactly  copied  in  our  executor's  Act  of  1789, 
except  that,  in  the  condition  of  the  bond  prescribed  by  the  last 
Act,  respecting  the  rest  and  residue  of  the  estate  which  shall  re- 
main after  a  full  accounting,  the  administrator  is  obligated  to  pay 
the  same  "to  the  person  or  persons  respectively  entitled;"  where- 
as, by  the  statute  of  Charles,  the  administrator  is  obligated  to  pay 
the  said  residue  "to  such  person  or  persons  respectively  as  the 
said  Judge,  by  his  decree  or  sentence,  pursuant  to  the  true  intent 
and  meaning  of  this  Act,  shall  limit  and  appoint." 

By  the  next  section  it  is  enacted  that  the  said  Ordinaries  and 
Judges  (of  the  ecclesiastical  Courts,)  respectively  shall  and  may, 
and  are  enabled  to  proceed  and  call  such  administrator  to  account 
touching  the  goods  of  the  intestate,  and  to  make  just  and  equal 
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dittribuiion  of  what  remaineth  clear,  amongst  the  wife  and  child- 
ren, dkc.  of  the  intestate ;  provided,  however,  that  all  Ordinaries 
and  every  other  person  (ecclesiastical  Judge,)  who  by  this  Act  is 
enabled  to  make  distribution  of  the  surplusage  of  the  estate  of 
any  person  dying  intestate,  shall  distrHnUe  the  whole  surplusage 
in  manner  following.  By  the  next  section  it  is  declared  between 
what  persons  the  estate  nf  the  intestate  shall  be  distributed. 

The  jurisdiction  thus  imposed  on  the  Ordinary  to  make  dis- 
tribution of  the  estates  of  intestates,  has,  since  the  settlement  of 
the  colony,  been  exercised  in  this  State,  and  recognized  by  the 
superior  courts,  as  his  peculiar,  and,  with  respect  to  Uie  law 
courts,  exclusive  jurisdiction. 

The  Act  of  1839,  conferring  on  the  Ordinary  power  to  appoint 
guardians  for  in&nt  distributees,  and  hmiting  that  power  to 
cases  where  the  distributive  share  does  not  exceed  $1CN)0,  by  a 
proviso,  saves  the  unrestricted  exercise  by  the  Ordinary,  of  the 
powers  now  vested  in  him,  '^  to  pronounce  decrees  for  the  settle- 
m^it  and  distribution  of  intestate's  estates,  or  to  appoint  guar* 
dians  ad  lUen%J'    (11  Stat  47.) 

The  administration  of  the  estates  of  intestates,  from  the  earli* 
est  period  of  English  law,  has  been  vested  in  Ihe  ecclesiastical 
courts ;  and  no  warrant  nor  authority  can  be  found  for  the  inter* 
ference  of  the  courts  of  common  law  with  that  jurisdictiim. 
The  effect  of  the  judgment,  in  this  case,  is  to  draw  that  subject 
of  the  Ordinary's  jurisdiction  into  this  court 

The  courte  of  common  law  have  only  acted  in  aid  of  the 
court  of  Ordinary,  to  enforce  ito  decres  in  matters  of  intestacy, 
by  an  action  on  the  administration  bond.  Accordingly,  it  has 
always  been  held  that  this  court  will  not  go  into  the  accounts  of 
the  administrator ;  and  will  not  hold  plea  of  debt  on  the  admin- 
istration bond  by  a  distributee,  unless  it  be  to  recover  a  snm 
certain,  decreed  by  the  Court  of  Ordinary. 

In  Simkins  vs.  Powers^  (2  N.  &  McG.  214,)  the  plaintiff  was 
nonsuited  in  an  action  on  the  administration  bond  to  recover  a 
distributive  share;  because  no  distribution  had  beendeereod. 
In  the  judgment  of  the  Court,  the  condition*of  the  bond  under 
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the  Act  of  1789,  is  set  out,  to  the  effecly  that  the  administratoar 
shall  make  a  true  aocount,  ^'and  all  the  rest  of  the  said  goods^ 
chattels  and  credits  which  shall  be  found  remaining  upon  the 
account  of  the  said  administration,  the  same  being  first  allowed 
by  the  said  court,  shall  pay  and  deliver  unto  such  personS| 
respectively,  as  are  entitled  to  the  same,  by  law."  And  on  the 
construction  of  this  clause  of  the  condition  of  the  bond  it  was 
held  that  "  a  distributee  is  not  entitled  to  a  remedy  by  action 
upon  the  bond  till  distribution  decreed ;  for,  until  the  estate  is 
settled  up,  how  can  it  appear  what  is  the  dividend  to  which  he 
is  entitled  ?"  ^'  All  that  is  due  to  and  payable  from  the  estate,  is 
there  to  be  accounted  for  by  the  administrator ;  and  when  a 
final  adjustment  is  made  and  the  account  closed,  it  is  the  duty 
of  the  Ordinary  to  decree  distribution  of  what  remains.  What 
is  it  that  the  administrator  is  to  deliver  and  pay  over  ?  I  answer 
in  the  words  of  the  Act,  that  which  has  been  first  allowed  by 
the  C!ourt  of  Ordinary."  In  Jones  vs.  Anderson^  (4  McC.  1 14,) 
which  was  an  action  by  a  creditor  against  the  sureties  to  an  ad* 
ministration  bond,  one  of  the  causes  of  demurrer  was,  that  the 
administratrix  had  not  been  summoned  before  the  Ordinary  to 
account,  and  that,  therefore,  the  suit  could  not  be  maintained. 
In  support  of  the  demurrer,  the  cases  of  Simkins  vs.  Powers^ 
and  the  Ordinary  vs.  Williams  ^  Parkman,  were  relied  on. 
CTolcock,  J.  delivering  the  opinion  of  the  Court  says : — ''  the 
cases  referred  to,  are  all  cases  of  claims  by  distributees ;  and 
there  does  appear  to  be  some  room  for  a  distinction  as  to  their 
claims  and  those  of  a  creditor,  as  the  condition  of  the  bond  does, 
indeed,  refer  the  adjustment  of  the  claims  of  distributees  more 
directly  to  the  Ordinary  than  to  any  other  tribunal.  But  when 
the  rights  of  distributees  have  been  settled  in  a  Court  of  Equity, 
and  the  administrator  fixed  with  a  liability,  we  have  permitted 
the  parties  to  sue  on  the  bond  and  take  judgment  against  the 
sureties  for  the  amount  established  to  be  due  by  the  other  tribu- 
nal :"  and,  for  this,  he  cites  Cureton  vs.  Shdton^  (3  McC.  412,) 
which  was  tried  before  Cokock,  J.  It  was  an  action  against 
the  surety  to  an  administration  bond«    The  breach  assigned 
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was,  that  the  administrator  "  did  not  pay  to  Asa  Gates,  Aaron 
Gates,  and  Robert  Gooper  and  wife,  $747  67,  being  $249 19  each, 
their  respective  shares  of  $3364,  with  which  the  administrators 
were  chained  on  accoimt  of  their  administration  of  the  estate, 
in  an  account,  had  by  order  of  the  Gourt  of  Equity,  in  a  suit 
wherein  tfie  distributees  above  named  were  complainants,  and 
the  administrator  and  others  were  defendants,  and  of  which 
sum  of  $3364,  the  administrators,  by  a  decree  of  the  said  Court 
were  ordered  to  pay  to  the  said  distributees  the  amounts  to 
which  they  were  respectively  entitled." 

The  "others,"  who  were  defendants,  must  have  been  the 
other  distributees  of  the  intestate,  who  were  necessary  parties  to 
the  bill  for  an  account  of  the  estate.    The  account  was  taken 
before  the  Gommissioner,  and  it  appears  that  the  specific  amounts 
to  which  the  plaintiffs  were  entitled,  were  established  by  the 
report  and  decree ;  for  "the  jury  were  directed  to  find  for  the 
plaintiff  the  amount  of  the  Commissioner's  report,  and  interest" 
The  case  of  Anderson  vs.  Maddox^  (3  McG.  237,)  was  an  action 
on  a  guardianship  bcmd  against  the  sureties.    "  The  only  ques- 
tion in  the  case,"  says  Judge  Nott,  "  is,  whether  an  action  can  be 
maintained  in  a  court  of  law,  on  a  guardianship  bond,  before 
the  accounts  have  been  adjusted,  and  a  specific  sum  decreed  to 
be  paid  over."    The  question  was  decided  in  analogy  to  debt  on 
an  administration  bond ;  and  it  was  held  that,  if  the  guardian 
(appointed  by  the  Ordinary)  "  appear  before  the  Ordinary  and 
settle  his  accounts,  and  a  sum  certain  is  decreed  to  be  paid,  that 
sum  may  be  recovered  on  the  bond  in  a  court  of  law."    The 
court  "  cannot  entertain  jurisdiction  as  long  as  the  accoimts 
remain  unadjusted,  and  the  settlement  of  the  accounts  be  in- 
volved in  the  issue." 

In  each  of  the  cases  of  Lyles  vs.  McClure,  (1  Bail.  7,)  Ordi- 
nary vs.  Robinson,  (1  Bail.  26,)  Ordinary  vs.  Paiton,  (1  Bail. 
130,)  Mitchell,  Ordinary,  vs.  Connolly,  (1  Bail.  203,)  a  decree 
of  the  Ordinary,  ascertaining  the  amoimt  of  the  distributive 
share  sued  for,  had  been  obtained  before  the  action  was  brooght 
on  the  administration  bond.    In  the  Ordinary  vs.  Robins&m, 
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Jndge  Nott  says : — ''  the  decisions  in  our  courts  in  cases  of  this 
sort,  I  think,  have  been  very  uniform  and  consistent.  It  has 
been  decided  that  an  action  cannot  be  maintained  at  law  on  an 
administration  bond  until  there  has  been  a  decree,  either  in  the 
Court  of  Ordinary  or  Court  of  Equity,  ascertaining  the  amount 
due."  If  it  were  otherwise,  '^  the  effect  of  such  a  proceeding 
would  be  to  draw  the  cases  from  those  tribunals,  to  whose  juris- 
diction such  matters  properly  belong,  to  a  court  of  law,  which 
hias  no  jurisdiction  over  the  matter." 

Besides  the  usurpation  of  jurisdiction,  to  maintain  an  action 
on  the  bond  for  a  distributive  share  of  an  estate,  without  any 
decree  of  the  Ordinary,  ascertaining  and  adjudging  the  precise 
amount  of  the  share,  must  draw  into  this  court  the  most  compli- 
cated subjects  of  account  in  the  administration  of  an  estate.  A 
distributive  share  is  not  necessarily  an  aliquot  part  of  the 
balance  of  an  estate  remaining  after  payment  of  debts.  There 
are  matters  of  mutual  account  between  the  distributees  for  main- 
tenance, education,  payments  and  advancements,  all  of  which 
this  court  must  adjust  and  settle  in  cases  where  the  distributive 
share  of  the  plaintiff  and  other  parties  may  be  affected  by  the 
state  of  the  account. 

How  is  the  court  to  do  this  in  a  suit  by  one  distributee  ?  His 
distributive  share  must  be  adjusted  on  his  ex  parte  shewing ;  for 
the  Court  has  no  power  to  call  in  the  other  distributees  and  make 
them  interplead.  After  judgment  is  given  against  the  sureties 
for  a  certain  aliquot  part  of  the  residue,  in  successive  actions  by 
the  other  distributees,  it  may  be  shewn  that  the  plaintiffs  in  the 
preceding  actions  had  recovered  a  larger  aliquot  share  than  they 
were  entitled  to ;  or  that  their  aliquot  share  was  subject  to  lai^e 
deductions  for  payments  and  advancements  received,  to  the  dimi- 
nution of  their  aliquot  part  The  last  suitor  may  thus  be  shared 
out  of  any  remedy  on  the  bond. 

In  the  Archbishop  of  Canterbury  vs.  Tappen^  16  Eng.  C.  L. 
R.  176,  it  was  decided  that  an  administrator  is  not,  by  the  con- 
dition of  the  bond,  (22  and  23  Car.  2,)  bound  to  distribute  the 
surplus  of  the  intestate's  estate,  until  a  decree,  directing  him  to 
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do  80,  has  been  made  by  the  Ecclesiastical  Court  Lord  Ten- 
terden  discusses  fully  all  the  terms  of  the  condition  of  the  bond ; 
and  concludes  that  it  cannot  be  a  breach  of  the  condition  of  die 
bond  not  to  pay  over  to  distributees  the  surplus  before  their  dis- 
tributive shares  are  ascertained  by  a  decree  of  the  proper  court 
He  says  this  is  necessary  for  the  protection  of  the  administrator 
when  the  claimants  are  numerous  and  of  remote  kindred  to  the 
intestate,  whose  proportions  he  may  not  know ;  and  if  he  'pB.js 
to  one  person  not  entitled,  may  be  compelled  to  pay  over  again 
to  another  who  is  equally  entitled. 

On  these  grounds,  I  dissent  from  the  judgment  of  the  court ; 
because  it  invades  the  jmisdiction  of  the  Court  of  Ordinary ; 
and  draws  into  the  common  law  courts  a  subject  of  his  jurisdic- 
tion which,  by  express  enactment,  is  assigned  to  the  Ordinary; 
and  since  the  settlement  of  the  State,  has  never  been  claimed 
by  the  law  courts.  It  is,  moreover,  a  subject  of  which  it  has 
been,  over  and  over,  judicially  declared  that  a  common  law 
court  is  incompetent  to  take  cognizance. 

Wardlaw,  J.  concurred- 

Motion  dismissed. 


The  State^  ex  relatione  Ravenelj  Brother  ^  Co,j  James  Wds- 
man^  James  Chapman^  and  Chwrdin^  Matthiessen  ^  Co.  vs. 
The  City  Council  of  Charleston. 

An  ezeeatKNi  issned  by  the  City  Council  of  Charieston,  fiir  a  yropeity  tax,  is  noc 

delbctiT«y  beeanse  it  does  not  specify  the  subject  of  taxation. 
A  fee  required  to  be  paid ,  the  Harboi  Master,  for  assigning  a  Tessel  its  place  ai  a 

whaif^  is  not  a  duty  on  tonnage. 
A  tax  on  "money,  or  capital,  inyested  in  shipping,'*  is  not  unconstitptional. 

Before  O'Neajll,  J.,  at  Charlestony  Matf  Term^  I860. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
^^In  this  case,  the  relators  are  shipowners  to  a  large  amount. 
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They  paid  the  city  tax  on  all  their  property  for  the  fiscal  year 
1848-49,  except  on  their  ship?.  They  paid  the  Harbor  Master's 
fees  on  their  ships  entering  the  harbor  of  Charleston,  and  being 
nM)ored  at  the  wharves.  The  City  Council,  by  an  ordinance 
regularly  passed  24th  April,  1849,  provided  that  ^  a  tax  of  forty* 
eight  cents  on  every  one  hundred  dollars  of  money,  or  capital 
invested  in  shipping,"  should  be  paid  into  the  city  treasury. 
The  relators  refused  to  make  a  return  of  their  money  or  capital 
invested  in  shipping. '  Ravenel,  Brother  &,  Co.  and  James  Wels- 
man  \made  verbal  statements  of  the  amount  invested,  and  were 
assessed  accordingly  by  the  city  assessor.  He  assessed  James 
Chapman  and  Gourdin,  Matthiessen  &  Co.,  at  such  sums  as  he 
had  thought  right,  and  gave  proper  notice  of  his  assessments. 
James  Chapman  and  Gourdin,  Matthiessen  A  Co.,  according  to 
the  city  laws,  reduced  their  assessment.  The  taxes  being  un* 
pai<|^  executions  were  issued,  which  did  not  specify  on  what 
partibular  subject  the  tax  thereby  to  be  collected  was  assessed. 
The  relators  applied  tat  a  {Mnohibitioii,  on  various  grounds — 1st, 
that  the  executions  were  defective,  inasmuch  as  they  did  not 
specify  the  subjects  of  taxation  or  assessments  for  which  they 
were  issued.  This  olgectiott  was  sustained,  as  was  supposed  in 
the  argument,  by  the  case  of  the  Staie  vs.  Qraham^  (2  Hill,  457.) 
But  I  thought  that  case  had  no  relation  whatever  to  the  point 
brfore  me.  That  was  where  the  capitation  tax  on  a  free  mulatto 
being  unpaid,  the  tax  collector,  under  the  Act  of  1833,  issued  an 
execution  for  the  sale  of  the  man  himself;  ^  this,"  as  Judge 
Harper  said,  "  was  an  extraordinary  mode  of  proceeding,"  given 
by  law,  and  doubtless  the  execution  itself  should  show  that  the 
defendant  comes  within  the  provisions  of  the  Act.  But  here 
there  is  no  such  necessity ;  this  execution  is  for  the  collection  of. 
a  property  tax,  and  there  is  no  more  necessity  to  state  the  cause 
of  the  tax,  than  there  would  be  in  an  execution  for  taxes  tknder 
die  general  tax  Act  of  the  State.  2d.  The  relators  alleged  that, 
having  paid  a  tonnage  duty,  in  the  shape  of  Harbor  Master's 
fees,  they  were  not  liable  to  a  fiirflier  tax  on  the  same  property. 
The  relators  here  commit  a  plain  mistake ;  they  have  paid  no 
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tax  on  the  ship ;  they  have  merely  paid  the  Harhor  Master^ 
fees  for  assigning  their  respective  vessels  a  berth  at  a  whai£ 
They  are  ascertained,  it  is  true,  by  the  burthen  or  tonnage  of  the 
ship ;  but  it  is  in  no  shape  a  tonnage  duty ;  otherwise,  the  ordi- 
nance would  be  unconstitutional :  {Alexander  vs.  Wibmnfftcn 
and  Raleigh  Railroad  Company^  3  Stiob.  694.)  3d.  It  wak 
supposed,  in  the  argument,  that  the  ordinance  was  in  contraven-^ 
tion  of  the  Constitution  of  the  United  States,  as  a  regulation  of 
conmierce,  as  a  tonnage  duty,  and  as  a  preference  of  the  ports  of 
one  State  over  the  ports  of  another.  I  confess  I  thought  theae 
various  constitutional  objections  were  the  results  of  legal  inge- 
nuity, tasked  to  its  utmost  powers  of  research  and  distinction. 
A  tax  on  money  invested  in  shipping,  is  no  more  a  tax  on  com- 
merce, or  a  regulation  of  commerce,  than  a  tax  on  stock  in  trader 
or  money  at  interest  Each  affects  a  man's  incoihe ;  but  they 
neither  increase  nor  diminish  the  facilities  by  which  commeioe 
is  carried  on.  It  is  veiy  true  that  an  ordinance,  calculated  to 
induce  men  not  to  invest  in  shipping,  or  improvements,  in  such 
a  city  as  Charleston,  is  far  from  a  wise  exercise  of  powers. 
Burdens  imposed  on  industry  are  like  slanders  upon  female 
character,  irreparable.  I  am  very  much  inclined  to  concur  with 
the  learned  counsel  fi>r  the  relators,  in  saying,  if  Charleston 
should  ever  see  the  grass  growing  in  her  streets,  she  may  blame 
her  own  legislation.  Whether  I  and  the  relators's  counsel  be 
right,  in  our  judgment,  as  to  the  policy  of  the  city  legislation,  is 
altogether  unimportant  in  the  decision  upon  the  matter  in  haind. 
That  even  a  tax  upon  the  ship  is  not  in  violation  of  the  Consti- 
tution of  the  United  States  might,  if  necessary,  be  shown. 
Indeed,  if  it  be  property  and  within  the  jurisdiction  of  the  States 
it  seems  to  me  the  power  to  tax  is  plain  and  self-evident  In 
Smith  V.  7\imer,  at  page  13  of  the  pamphlet  published  by  the 
United  States  Senate,  containing  the  opinions  of  the  Judges  of 
the  Supreme  Court  in  that  case,  and  that  of  Narris  v.  The  CXiy 
of  Boston^  it  is  said  by  Judge  McLean,  and  not  at  all  disputed 
by  his  brethren :  ''  A  State  cannot  regulate  foreign  commeroe^ 
but  it  may  do  many  things  which  more  or  less  affect  it    It 
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tax  a  shipi  or  other  vessel  used  in  commerce,  the  same  as  other 
property  used  by  its  citizens."  The  same  principle,  although 
upon  another  subject,  supposed  to  be  protected  from  State  taxa- 
tion by  the  Constitution  of  the  United  States,  is  affirmed  by  the 
whole  Court,  in  Bemey  v.  The  Tax  Collector  (2  Bail.  664} 
The  tax  here^  however,  is  less  obnoxious  than  a  tax  on  the  ship, 
eo  nomine^  would  be  ;  it  is  ^<  on  money  invested  in  shipping." 
How  can  it  be  called  a  regulation  of  commerce  ?  It  is  merely  a  ' 
deduction  from  the  per  centum  of  profit  which  the  owner  is  . 
allowed  to  realize.  There  is,  to  my  mind,  no  difference  between  ' 
such  a  tax  and  that  on  stock  in  trade.  What  is  stock  in  trade 
but  money  invested  in  merchandize,  for  sale,  barter,  or  exchange  ? 
And  what  is  merchandize  but  a  means  of  commerce  ?  So  is  a 
ship  !  A  tax  upon  both,  or  either,  imwisely  applied,  may  banish 
trade  from  Charleston,  and  may,  in  the  end,  make  her  as  deso- 
late as  Tyre.  Still  this  is  no  regulation  of  commerce.  It  is 
taxation,  forced  upon  the  people,  until  they  find  it  to  their  in- 
terest to  seek  other  homes !  The  tax  here  is  in  no  sense  a  duty 
of  tonnage.  Acording  to  Alexander  v.  the  Wilmington  ^ 
Raleigh  Rail  Road  Company^  (3  Strob.  694)  a  tonnage  duty  is 
a  tax  on  the  capacity  of  a  ship  or  vessel.  This  is  no  such  thing 
in  words  or  effect  It  is  on  the  money  invested  in  shipping,  and 
that  may  not  at  all  be  regulated  by  the  size.  For  a  small  flhip,  of 
fine  finish,  may  cost  as  much  as  one  of  much  heavier  burthen, 
coarsely  fitted  up.  Neither  can  it  be  considered  as  a  preference 
by  a  regulation  of  commerce  or  revenue  of  the  ports- of  every 
other  State  over  the  port  of  Charleston.  It  is  not,  as  we  have 
already  seen,  any  regulation  of  commerce.  It^cannot  give  any 
preference,  as  a  matter  of  city  revenue,  to  other  ports.  For, 
although  it  may  be  an  unwise  tax,  still  it  leaves  the  port  of 
Charleston  as  it  was  before,  free  to  all  who  choose  to  visit  it  If 
there  be  anything  at  all  affecting  it,  her  own  people  are  less 
favored  by  herself  than  citizens  of  other  States.  The  Constitu- 
tion did  not  intend  to  control  domestic  regulations,  by  the  State 
or  city,  affecting  her  own  people.  It  intended  that  neither  Con- 
gress, the  States,  nor  any  City  should  give  such  a  preference  to 
19 
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one  port,  by  discriminating  legal  advantages,  so  as  to  draw  com- 
merce or  trade  from  other  ports  of  other  States.  Bat  if  Charles- 
ton is  unwise  enough  to  levy  such  taxes  as  will  drive  every  ship 
her  merchants  may  own  from  her  own  port,  I  do  not  see  how 
the  Constitution  of  the  United  States  can  help  her.  The  ballot 
box,  not  the  Court  House,  is  the  place  to  obtain  the  remedy. 
/^*  The  motion  for  the  writ  of  prohibition  was  refused.**  ^ 

The  relators  appealed,  and  now  renewed  their  motion  in  this 
Court,  on  the  groimds : 

1st.  That  the  executions  against  the  defendants  were  fiitally 
defective,  in  that  they  did  not  specify  the  subjects  of  taxation,  or 
assessment,  for  which  they  were  issued. 

2d.  That  the  defendants,  having  paid  a  tonnage  duty,  in  die 
shape  of  Harbor  Master's  fees,  a  further  assessment  on  their 
capital  in  shipping,  amounted  to  a  double  tax  on  the  same  pro- 
perty. 

3d.  That  the  assessments  made  by  the  City  Council  on  the 
eapital  of  the  defendants,  vested  in  shipping,  are  in  violation  of 
the  Constitution  of  the  United  States,  being  a  regulation  of  both 
foreign  and  domestic  commerce,  duties  levied  on  tonnage  with- 
out the  consent  of  Congress,  and  a  preference,  by  a  legulatioci 
of  commerce  or  revenue,  of  the  ports  of  every  other  State  over 
the  port  of  Charleston. 

4th.  That  the  decision  of  the  presiding  Judge  was,  in  these 
and  in  other  respects,  contrary  to  law,  and  to  the  Constitutioos  of 
this  State  and  of  the  United  States. 

Yeadariy  B.  F.  Porter^  for  the  motion. 
W.  D.  Porter^  City  Attorney,  contra. 

Per  Curiam.  This  Court  concurs  in  the  judgment  of  the 
Court  below.    The  motion  is  dismissed. 

O'Neall,  Evans,  Wardlaw,  Frost,  Withers  and  Whit- 
NBR,  JJ^i  concurred. 

Motion  dismissed. 
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The  State  vs.  Friday ^  the  slave  of  David  Lopez. 

Ko  appeal  lies  to  (he  Coutt  of  Appeals  ftom  the  decUion  of  a  Judge  itfiuing  fo 
gmnt  anew  trial  in  the  eaae  of  a  alaTa  oonneted  of  a  capital  offenee. 

Before  FaosTi  X,  at  Charlestonj  Octobet  TBtn^  1850. 

Friday,  die  slave  of  David  Lopez,  had  been  convicted,  by  a 
Court  of  Magistrates  and  Freeholders,  of  murder ;  and  this  was 
a  motion  to  reverse  the  decision  of  his  Honor,  Judge  Frost,  refu- 
sing him  a  new  trial 

G.  W.  Cooper^  for  the  motion. 

Curia,  per  Whitner,  J.  The  slave  of  David  Lopez  was 
convicted  of  a  capital  offence  before  a  Magistrate's  Court,  regu- 
larly oj^nized,  and  an  application  was  made  to  a  Judge  for  a 
Hew  trial,  which  was  refused. 

A  motion  is  now  submitted,  by  way  of  appeal,  for  a  new  trial, 
<m  the  grounds  stated  in  the  brief ;  and  inasmuch  as  the  coun- 
sel for  the  prisoner  was  fully  heard,  touching  the  merit  of  the 
case,  it  may  not  be  amiss  to  state  our  entire  concurrence  with 
the  Judge  who  heard  and  refused  the  application. 

It  is  not  the  purpose,  however,  to  vindicate  that  judgment 
here,  in  consequence  of  the?  view  entertained  by  ttiis  Court  on  a 
preliminary  question,  involving  the  right  of  appeal  to  this  tribu- 
nal on  the  part  of  the  slave. 

In  the  case  of  the  State  vs.  Nicholas^  a  slave,  (2  Strob.  278)  it 
was  held  that  dn  appeal  from  a  Judge's  order,  granting  a  new 
trial,  would  not  lie  at  the  instance  of  the  State.  In  the  same 
case,  and  the  subsequent  case  of  the  State  vs.  Lewis,  a  slave, 
(4  Strob.  47)  the  right  of  the  prisoner  to  a  like  appeal,  where  he 
had  been  convicted,  was  incidentally  questioned,  but,  not  being 
necessarily  involved,  was  not  expressly  decided ;  hence,  there- 
fere,  the  propriety  of  reserving  this  question  by  the  Judge  in  his 
report  of  this  case.    The  prisoner's  counsel  was  thereby  notified ; 
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the  point  has  been  fully  argued,  and  now  comes  up  properly  for 
decision. 

In  the  case  of  Carmand  vs.  Wall  (1  Bail.  209)  it  was  recog- 
nized as  a  ''  general  rule,  that  an  appeal  is  not  to  be  allowed 
from  an  inferior  tribunal,  except  where  it  is  expressly  granted  by 
law ;"  and  in  the  enumeration  of  inferior  Courts,  from  which  ap- 
peals had  not  been  allowed,  the  Court  for  the  trial  of  slaves  was 
one.    This  was  the  view  of  the  question  in  1829. 

By  A.  A.  1833  (6  Stat  489)  it  was  provided  <<  that  when  any 
slave  shall  be  convicted  of  any  capital  offence,  and  sentenced  to 
suffer  death,  appUcation  in  behalf  of  the  prisoner  may  be  made 
to  any  one  of  the  Circuit  Judges,  or  Judges  of  the  Court  of  Ap- 
peals, either  in  open  Court,  or  at  Chambers,  for  a  new  trial  f 
then,  after  directing  that  a  full  report  shall  be  made,  and  that  the 
sentence  shall  be  suspended,  it  is  further  provided  that  ^'if  fitom 
the  said  report,  &c.,  it  shall  appear  to  the  Judge  that  the  convic- 
tion has  been  erroneous,  the  prosecution  shall  be  as  in  case  of  a 
new  complainf*  In  behalf  of  the  prisoner,  an  application  may 
be  made  to  the  Judge, — ^not  an  appeal  may  be  had  to  the  Couit. 
It  is  precisely  the  distinction  noted  in  the  case  of  Carmand  ▼& 
WaU^  which  was  a  proceeding  instituted  by  an  apprentice^ 
whose  complaint  had  been  first  heard  by  justices  and  then  by  a 
Judge,  but  could  be  allowed,  in  this  form,  no  further  prosecution 
by  way  of  appeal ;  and  the  decision  is  put  on  the  express  ground 
that  the  appeal  was  to  the  Judge  and  not  to  the  Court 

In  the  trial  of  the  slave,  the  LegislatUiQ,  whilst  securing  a  fur- 
ther hearing,  has  seen  fit  to  adopt  language  of  special  import, 
which  had  already  undergone  judicial  exposition. 

But  because  the  application  may  be  made  to  \^.  Judge  in  open 
Court,  is  the  difiiculty  removed,  and  the  right  of  appeal  secured? 
It  is  not  a  necessary  consequence  that,  because  the  application, 
may  be  thus  heard,  that  it  thereby  becomes  a  case  in  the  Cgist 
of  Sessions,  entitled  to  its  place  on  the  docket,  and  to  be  heaxd 
in  its  turn.    How  then,  too,  if  the  application  be  made  at  Ghan^ 
bers  ?  is  the  right  of  the  party  abridged  by  the  place  where  his 
case  happens  to  be  heard  ?    Especially  as  this  may  very  much 
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depend  on  the  convenience  of  the  Jud^,  it  would  subject  the 
present  question  to  a  singular  test,  and  lead  to  very  strange  con* 
elusions. 

A  reason  for  the  distinction  by  the  Legislature,  and  for  adopt- 
ing that  distinction  by  the  Court,  is  apparent.  It  is  well  ex- 
pressed by  Wardlaw,  J.  in  the  case  of  tfie  State  vs*  Nicholas, 
before  cited.  ''  The  appeal  to  a  Judge  was  a  humane  provision 
which  has  sometimes  saved  the  innocent,  and  more  frequently 
prevented  the  irregular  or  excessive  punishment  of  the  guilty ; 
an  appeal  from  the  Judge  might  have  the  effect  of  perverting 
wise  legislation  to  purposes  of  delay  and  injustice."  In  the  Act 
of  1833,  therefore,  it  was  the  purpose  doubtless  to  provide  a  fur- 
ther security  to  hfe  and  property,  by  subjecting  the  case  to  the 
review  of  a  practised  legal  mind,  without  interposing  vexatious 
delays,  or  needless  costs,  by  allowing  appeals  to  the  different 
Courts.  The  conclusion  to  which  the  Court  comes,  is  confirmed 
by  many  analogies. 

In  conferring  power  on  the  Judges  to  grant  certain  writs,  and 
hear  and  determine  certain  motions  at  Chambers,  the  right  of 
appeal  was  expressly  given  (7  Stat.  321.)  Appeals  from  the 
County  Court  were  to  the  first  Court  to  be  held  in  the  district^ 
and  from  the  Magistrate's  to  the  County  Court  formerly ;  now 
the  aggrieved  party  has  a  right  of  appeal  "  to  the  first  Court 
which  shall  be  held  in  the  district."  (7  Stat  246,  268,  296 ;  11 
Stat.  42,  Act  1839.)  So,  too,  of  appeals  from  the  Court  of  Ordi- 
nary, as  authorized  by  more  recent  legislation. 

Hence,  all  such  appeals  become  cases  in  Court,  and  find  their 
way  properly  into  the  Court  of  Appeals,  under  the  general  pro- 
vision. It  is  intimated  as  desirable,  that  a  further  construction 
be  given  of  the  Act  in  reference  to  the  right  of  the  party  to  elect, 
whether  his  application  for  new  trial  may  be  made  at  Chambers, 
or  in  open  Court ;  and  whether  the  Magistrate's  Court  should  be 
staid  in  its  sentence  in  consequence  of  such  election.  The 
Magistrate's  Act  of  1839,  directs  that  sufficient  time  shall  be 
allowed  to  permit  an  appeal,  as  well  as  to  apply  to  the  Governor 
for  a  pardon*    The  appeal  is  to  a  Judge,  and  whether  he  may 
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be  at  Chainbers  or  in  open  Court,  he  is  made  aceeoBible  to  tfie 
party  accused^  not  one  or  the  other  for  the  purpose  of  dday  cer* 
tainly,  but  for  expedition.  A  reasonable  time,  under  the  special 
circumstances  of  the  case,  to  secure  the  just  purposes  of  the  law, 
should  be  allowed,  thai  application  may  be  made  to  a  Judge  for 
a  new  trial ;  and  if  the  party  accused  will  not  avail  himself  of 
such  reasonable  opportunity  to  apply  to  a  Judge,  but  insists  oa 
the  place  at  which  he  prefers  to  be  heard,  in  future  he  may  find 
the  magistrate  proceeding  with  the  sentence,  and  a  Judge  le&r 
sing  to  arrest  its  execution,  because  of  his  own  tardiness  in  pro- 
secuting his  motion. 

This  party  not  being  entitled  to  an  appeal  to  this  Court,  the 
motion  submitted  in  his  behalf  is  therefore  refused. 

O'Nball,  Evans,  Wardlaw,  Fbost  and  Withbbs,  JJ.,  con- 
curred. 
Motion  refused. 


William  M.  Taylor j  assignee^  vs.  Richard  L.  North. 

An  applicant  for  the  prison  bounds  Act  is  not  imperatiTely  required  to  makiB  thft 
plaintiff  in  execution  the  assignee  of  the  property  mentioned  in  his  schedole.  Ho 
is,  in  that  matter,  subject,  under  the  Act  of  1840,  to  the  order  of  the  deik,  and  aay 
bo  required  to  make  die  assignment  to  a  third  person. 

Before  O'Neall,  J.,  at  Charleston^  May  Term^  1850. 

This  was  an  action  of  debt  on  a  prison  bounds  bond  against 
the  surety.  The  condition  of  the  Ixmd  was  in  the  usual  Ibnn, 
except  that  it  recited  two  ca.  sas.^  one  at  the  suit  of  William  M. 
Taylor  and  the  other  at  the  suit  of  John  Waring,  and  required 
the  debtor  to  render  a  schedule  of  his  whole  estate,. or  so  much 
fliereof  as  would  satisfy  both  ca.  sas.  The  debtw  applied  for 
the  benefit  of  the  prison  bounds  Act,  and  was  discharged  by  the 
clerk  on  his  executing  an  assignmrait  at  the  property  mentioned 
in  his  schedule  to  John  D.  Edwards,  Baty    The  only  questUm 
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in  the  case  arose  on  a  general  demmrery  and  was,  whether  die 
aefiignmemt  should  not  have  been  to  the  plaintiff  in  execution. 

His  Honor,  the  presiding  Judge,  gave  judgment  for  the  defend- 
ant, and  the  {daintiff  appealed. 

Northrop,  for  the  appellant,  contended  that  the  clerk's  duty,  in 
taking  an  assignment  under  the  prison  bounds  Act,  is  ministerial, 
and  not  judicial.  That  as  the  Act  (6  Stat  79)  requires  the  as- 
signment to  be  made  to  the  plaintiff,  unless  it  is  so  made  there 
can  be  no  valid  discharge.  He  cited  2  Hill,  676,  433 ;  Harp.  35 ; 
Cheves,  27;  1  Rich.  192;  2  McM.  359;  2  Strob.  106;  Dud.  368 ; 
2  McC.  293. 

Petigruy  contra,  cited  5  Stat  79 ;  4  Stat  88 ;  3  McC.  142 ;  6 
Stat  66& 

Curia,  per  CVNeall,  J.  The  prison  bounds  bond,  of  which 
we  have  a  copy,  is  conditioned,  inter  aiia,  that  the  debtor  ^^  shall 
also,  at  the  expiration  of  the  notice  prescribed  under  the  insolv- 
ent debtor's  and  prison  bounds  Acts,  respectively,  assign  and  sur- 
render, as  far  as  in  his  power,  the  prop^y  mentioned  in  the  said 
schedule." 

This,  it  will  be  seen,  imposes  no  obligation  to  assign  to  the 
plaintiff  in  execution.  It  leaves  the  matter  free  from  the  letter 
of  the  obligation,  and  unless  there  be  something  very  imperative 
in  the  law  to  the  contrary,  we  are  not  bound  to  impose  a  term 
not  necessary  to  the  correct  understanding  of  the  bond. 

It  is  very  true  the  4th  section  of  the  prison  bounds  Act  (6  Stat. 
78)  requires  the  assignment  to  be  to  the  plaintiff;  but  in  this  bond 
for  the  bounds  are  embraced  two  ca,  sas.  by  different  plaintiffs. 
How  could  the  words  of  the  Act  be  complied  with  in  such  a 
case  1  It  might  well  be,  under  such  circumstances,  that,  as  the 
law  could  not  have  a  literal  compliance,  the  assignment  might 
be  made  to  some  one  indifferent  between  them,  who  would  apply 
the  proceeds  of  the  assigned  estate  properly.  But  it  is  unnecesr 
sary  to  resort  to  this. 

It  will  be  remembered  that  the  Legislature  extended  the  prison 
bounds  to  the  District ;  that,  under  the  3d  section  of  the  prison 
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bounds  Act,  a  prisoner  in  execution  was  only  bound  to  file  his 
schedule  on  oath ;  and,  having  so  done,  he  might  remain  for  life 
in  the  bounds,  without  assigning.  Davis  vs.  Ruff^  (1  McBL  1.) 
Up  to  this  time  there  was  no  condition  in  the  bond  requiring  an 
assignment  at  all. 

To  remedy  this,  was  passed  the  Act  of  1840,  "to  alter  the  lia- 
bility of  sheriffs,  and  for  other  purposes."  By  its  2d  section  (11 
Stat.  121,)  it  was  provided  "that  in  case  any  prisoner,  in  execu* 
tion  on  final  process,  shall  neglect  or  refuse,  for  the  space  of  ten 
days,  to  make  an  assignment  of  the  estate  and  effects  emlnraced 
in  his  schedule,  according  to  the  order  of  the  Judge,  clerk,  comr 
missioner  of  special  bail,  or  magistrate,  such  prisoner  shall  no 
longer  be  entitled  to  the  benefit  of  the  prison  rules,"  &c. 

This  introduced  the  condition  foimd  in  this  bond;  and,  accord- 
ing to  it,  the  derk,  who  acted  in  this  case,  had  the  right  to  order 
the  assignment  to  be  made  as  he  did  order  it :  for  he  is  invested 
with  a  general  power,  and  so  hi  the  2d  section  of  the  Act  of 
1840  modifies  the  provision  in  the  4th  section  of  the  Act  of  1788. 

The  known  accuracy  of  the  clerk,  who  made  the  order  here^ 
is  thus  further  sustained  by  the  law,  which  very  much  escaped 
the  examination  of  the  learned  coimsel  on  both  sides  in  this  case. 

The  motion  is  dismissed. 

Evans,  Wardlaw,  Frost,  Withers  and  Whitner,  JJ., 
concurred. 

Motion  dismissed. 


The  City  Council  of  Charleston  vs.  Jacob  Schroeder. 

Sum,  pro.  for  selling  coaI  in  violatioii  of  a  City  Ordinance.  The  procett  alleged  » 
sale  to  Mia  Mary  BateSf  and  the  proof  was  of  a  sale  to  Miss  B^Us.  Bdd^  ihai 
the  allegation  was  not  proyed. 

Immaterial  matters  contained  in  a  necessary  aYcrment  must  be  proved  as  they 
are  laid. 
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In  the  City  Court  of  Charleston^  May  Term^  1850. 

Sum.  pro.  to  recover  a  penalty  of  $50,  imposed  by  a  City 
Ordinance,  for  selling  coal  which  had  not  been  weighed  upon 
one  of  the  public  balances.  The  process  alleged  a  sale  to  Miss 
Mary  Bates.  The  proof  was,  that  the  defendant  delivered  the 
coal  at  the  house  of  Miss  Bates ; — that  there  were  several  sisters 
(the  Misses  Bates)  who  lived  and  kept  school  at  the  same  place. 

The  defendant  moved  for  a  nonsuit,  on  the  ground  that  there 
was  no  proof  of  a  sale  to  Miss  Mary  Bates.  His  Honor,  the 
Recorder,  overruled  the  motion ;  and  the  defendant  appealed, 
and  now,  in  this  Court,  renewed  his  motion. 

Yeadon,  for  the  motion,  cited  Riley's  Law  Cases,  66-72 ;  1 
Rice  Dig.  394. 

Porter,  City  Attorney^  contra. 

Curioy  per  Wardlaw,  J.  It  may  be  that  the  particular 
violation  of  ordinance  for  which  the  defendant  was  sued, 
might  have  been  described  sufficiently  by  other  circumstances, 
without  mention  of  the  name  of  the  person  to  whom  the  sale  of 
coal  was  made :  or  that  even  a  statement  too  indefinite  to  identi- 
fy the  particular  violation  might,  when  made  specific  by  proo^ 
have  served  to  sustain  the  action  and  have  been  liable  only  to 
the  objection  that  it  must  have  been  held  to  cover  all  similar 
violations  by  the  defendant  prior  to  the  commencement  of  the 
suit  It  may,  therefore,  not  have  been  necessary  to  introduce 
the  name  of  Miss  Mary  Bates.  But  however  these  propositions 
might  be  determined,  the  name  having  been  introduced  must  be 
proved ;  upon  the  general  principle  which  requires  immaterial 
matters  contained  in  a  necessary  averment  to  be  proved  as  they 
are  laid.  The  name  could  not  be  struck  out  as  surplusage,  be- 
cause it  does  not  stand  so  independent  that  it  could  be  separated 
from  other  parts  of  the  averment  which  are  plainly  indispensable. 

A  new  trial  is  ordered.     . 

O'Neall,  Evans,  Frost,  Withers  and  Whitner,  JJ.  con- 
curred. 

New  trial  ordered. 
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William  Brassfidd  vs.  George  W.  Brown. 

Action  to  recover  damagea  for  breach  of  oopartnerahip  agreement    Yerdiot  te 
plaintiff;  and  new  trial  ordered  for  want  of  aufficient  evidMice  to  sustain  it. 

Before  Frost,  J.  at  Charleston^  October  Term,  1850. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows. 

"  This  was  an  action  to  recover  damages  for  the  breach  of  a 
copartnership  agreement.  The  breach  alleged  was,  that  the  de< 
fendant,  without  the  consent  of  the  plaintiff,  dissolved  the  part- 
nership, and  excluded  the  plaintiff  from  a  participation  of  the 
profits,  before  the  expiration  of  the  term,  limited  by  the  contract 
of  partnership,  for  its^  continuance.  The  questions  in  issue 
were,  first,  what  definite  term,  if  any,  was,  by  the  agreement  of 
the  parties,  stipulated  for  the  continuance  of  the  partnership ; 
and,  secondly,  was  it,  or  not,  dissolved  with  the  consent  of  the 
plaintiff)  The  grounds  of  appeal  present  no  exceptions  to  the 
instructions,  in  the  circuit  court,  to  the  jury,  on  points  of  law. 
The  appeal  being,  in  effect,  a  motion  for  a  new  trial,  oa  ih% 
evidence,  requires  a  tedious  detail  of  the  testimony.  Nearly  all 
of  the  plaintiff's  testimony  was  in  writing,  and  may  be  referred 
to  fi>r  the  purpose  of  correcting  or  supplying  any  imperfect  state* 
ment  in  this  report 

^  Qeorge  W.  Munday^  examined  by  commission,  stated  thal^ 
at  Lexington,  Ey.  in  1841,  he  can't  say  the  date,  but  thinks  in 
Ae  latter  part  of  the  spring,  he  was  present  at  two  conversatioiis 
between  the  parties.    In  the  last,  an  agreement  was  concluded, 
that  the  plaintiff  was  to  go  to  Charleston,  and  take  chai^  of  Ae 
defendant's  stables,  in  the  fall  of  the  same  year ;  the  copartner- 
ship to  continue  two  or  three  years,  the  witness  could  not  saj 
which*    He  did  not  recollect  what  was  the  agreement  about  tbe 
xent  of  the  stables ;  but  his  imi»esak>n  was,  that  the  personal 
services  of  the  plaintiff  were  to  go,  to  a  considerable  extent,  if 
not  entirely,  in  payment  of  the  rent.    He  did  not  recollect  thatt 
the  plaintiff  was  to  pay  a  dollar,  or  contribute  any  thing,  except 
his  personal  services.    The  stables  were  to  be  put  in,  by  the  de- 
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fendant,  ag  a  part  of  the  stock ;  and  the  plaintiff's  services  were 
to  be  set  off  against  the  rent,  to  a  considerable  amount,  if  not 
entirely. 

^'  Cross-^xcammed^ — ^He  went  to  Charleston,  with  stock,  and 
put  up  at  the  stables  of  Brown  tc  Co.  He  saw  Brown  every 
day.  His  acquaintance  with  Brown  was  as  limited  as  with 
Brassfield.  Some  days  before  the  agreement  was  concludedj  he 
had  conversations  with  both  of  the  parties,  who  seemed  desiroua 
of  the  partnership.  The  meetings  between  the  witness  and  the 
parties,  at  which  the  conversations  occurred,  were  not  concerted, 
but  casual.  He  understood  the  difference  between  the  parties 
was  $100;  it  was  proposed  to  split  the  difference ;  he  did  not 
understand  how  the  difference  arose.  The  partnership  was  to 
commence  the  1st  of  August,  1841,  to  the  best  of  his  recollection. 
He  understood  the  conversation  to  be  a  final  agreement  between 
the  parties.    He  saw  no  written  agreement,  and  heard  of  none. 

''The  deposition  of  Patrick  Bradyy  in  a  cause  pending 
between  the  parties  in  the  court  of  equity,  were  read.  The 
witness  attended  to  the  stables,  and  made  entries  in  the  books, 
by  the  plaintiff's  directions.  Both  the  parties  were  occupied 
about  the  stables  when  he  went  there.  The  plaintiff  went  to 
Kentucky  in  June,  1843.  The  witness  was  left  in  charge  of  the 
stables,  as  he  had  been  the  year  before.  When  the  plaintiff 
left,  the  last  time,  he  said  he  could  not  inform  the  witness  what 
his  future  compensation  should  be,  because  Brown  was  in  New 
York.  Brassfield  expected  to  return  to  Charleston.  He  bought 
grain,  and  paid  for  it,  and  directed  the  witness  to  call  on  Kin- 
loch  for  what  more  might  be  necessary.  Brown  returned  from 
New  York  on  the  18th  June;  and,  the  next  day,  he  told  the 
witness  Brassfield  had  nothing  more  to  do  with  the  stables ; 
that  the  business  would,  thereafter,  be  conducted  in  Brown's 
name.  The  witness  paid  various  sums  to  Brown  within  a  short 
period  after  this.  He  remained  with  Brown  until  the  fall,  and 
then  turned  over  the  books  to  Hieronimus,  who  locked  them 
up,  and  refused  to  let  the  witness  have  the  key,  or  access  to  the 
books,  except  at  night.    He  told  H.  the  money  of  Brassfield  and 
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Brown  was  mixed  up  in  the  books ;  but  H.  would  not  give  him 
access  to  the  books  by  day,  and  he  refused  to  resort  to  them  at 
night.  Brown  was  often  about  the  stables,  not  merely  stopping 
and  chatting.  Brassfield  hired  a  servant  from  Lord,  until  he 
should  return  in  the  fall.  The  witness  was  employed  at  $20 
per  month,  from  July,  1842.  The  witness  expected  that  Brass- 
field  would  return  in  the  fall  of  1843,  from  the  hiring  of  Lord's 
negro,  and  other  circumstances.  He  never  heard  Brassfield  say 
he  was  going  to  rent  the  stables  until  after  his  return,  and  thai 
he  spoke  of  wishing  to  return  to  Charleston.  Brassfield  never 
spoke  of  a  change  in  the  business  before  he  left  CharlestcHi. 
The  witness  did  not  know  of  the  copartnership  between  Brown 
and  Brassfield.  The  first  intimation  the  witness  had  of  any 
copartnership,  was  when  Brassfield  said  he  could  not  increase 
his  wages,  on  account  of  Brown's  absence. 

^^  For  the  purpose  of  making  competent  certain  declarations 
of  Brassfield,  affirming  the  terms  of  the  copartnership,  according 
to  iiis  interest  in  the  issue,  the  plaintiff  produced  and  read  the  bill 
in  equity,  filed  by  Brown  vs.  Brassfield.  The  statement  in  tlie 
bill  was,  that  Brown  entered  into  partnership  with  Brassfield,  in 
the  business  of  stabling ;  that  the  rent  of  the  stables  agreed 
upon  was  $2,100,  to  be  equally  charged  to  the  partners.  That 
Brassfield  did  give  his  personal  attention  to  the  business ;  and 
the  rent  was  reduced  to  |^800,  in  consideration  of  his  personal 
services.  The  copartnership  was  to  continue  from  year  to  year, 
until  it  should  be  dissolved  by  mutual  consent  It  continued 
until  June,  1843,  when  it  was  dissolved  by  mutual  consent 
The  bill  charged  that  the  defendant  had  had  the  sole  manage- 
ment, received  the  income,  and  paid  the  debts ;  that  defendant 
had  come  to  no  settlement  with  the  complainant,  although  citen 
desired ;  and  that  a  balance  of  $1500  was  due  by  defendant  to 
complainant,  on  account  of  the  copartnership. 

'<  The  deposition  of  Patrick  Brady  was  then  continued.  He 
said  that  Brassfield  had  got  hay  and  oats  from  Kinloch  d& 
Philips.    He,  Brady,  got  hay,  ice.  until  Brown  returned.    There 
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were  then  in  the  stables,  com,  hay,  oats,  d^c.  He  told  Brown 
he  had  kept  an  account  since  the  1st  of  June. 

''  Preston  Wesfs  deposition  in  Equity.  A  conversation  was 
held  between  the  witness  and  Brown  and  Brassfield,  about  the 
witness  and  Brassfield  hiring  the  stables  from  Brown.  He 
thinks  that  a  person,  to  take  charge  of  Brown's  stables,  and  keep 
the  books,  ought  to  receive  030  to  $40  per  month. 

Cross-examined. — The  witness  and  Brassfield  spoke  of  taking 
the  stables.  He  knew  Brassfield  in  Lexington ;  he  lived  respect- 
ably ;  was  esteemed ;  did  not  own  property,  rented ;  closed  his 
business  when  he  came  to  Charleston.  Knew  Brassfield  keep- 
ing stables  in  Charleston ;  did  not  know  Brown  and  Brassfield 
were  partners.  Sixteen  hundred  dollars  is  as  much  rent  as  the 
stables  are  worth. 

^  In  reply. — ^Brassfield  could  stable  sixty  horses  in  Lexington* 
Witness  don't  know  if  he  made  money.  He  kept  there  a  private 
boarding  house,  and  did  so  in  Charleston. 

''  William  C.  PerreUj  deposition  in  Equity.  A  bail  writ  was 
issued  against  Brassfield,  at  the  suit  of  Brown,  the  27th  June, 
1844,  for  rent  of  die  stables  from  die  1st  of  June,  1841,  to  the 
1st  of  June,  1843,  at  $800  per  annum.  It  was  entered  in  the 
sheriff's  office  the  28th  June ;  on  that  day,  or  the  next,  the  wit- 
ness was  authorized  to  let  Brassfield  go  at  large,  until  further 
orders.    On  the  6th  July,  Brassfield  gave  bail. 

^^  Patrick  Brady. — ^Additional  deposition.  He  states  that, 
while  Brassfield  occupied  the  stables,  a  part  of  a  mule  lot,  a 
valuable  appendage  to  the  stables,  was  taken  away. 

^^John  Brady. — Deposition  in  Equity.  Brown  and  Brass- 
field,  with  the  aid  of  Hieronimus,  were  endeavoring  to  settle 
their  accounts.  They  were  employed  for  eight  or  ten  days  in 
June  or  July,  1844.  They  had  been  engaged  at  a  settlement 
ten  days  before  H.  came ;  they  '  split'  about  the  rent ;  the  wit- 
ness then  heard  of  Brassfield's  arrest  He  has  known  the  star 
bles  since  1838,  and  was  employed  as  agent  of  Brown  &  Co. 
since  January,  1839.  He  was  employed  by  Brown.  By  usage^ 
the  stable  year  ends  the  1st  of  June ;  stable  hands  are  employed 
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till  that  period ;  and  after  &at,  the  stables  are  closed  UDt3  die 
drove  season  commences.  Brassfield  kept  the  stables  open  aD 
the  summer.  He  left  Charleston  m  June;  the  witness  was 
Brown's  agent  during  his  absence.  He  received  no  notice  from 
Brassfield  of  his  intention  to  give  up  the  stables.  He  did  not 
know  of  any  copartnership ;  Brown  did  not  tell  him.  There 
was  no  copartnership  account  in  the  books;  he  was  Brown's 
book-keeper.  Nothing  was  done  but  to  take  an  account  of  the 
oats  and  hay,  which  was  t^en  by  the  witness  the  day  after 
Brown  left  Charleston.  The  brother  of  witness  took  charge  of 
the  stables,  as  agent  of  the  owner,  whoever  he  might  be.  Brown 
went  to  Kentucky  in  May,  1841.  The  witness  received  a  letter 
from  him,  dated  September,  1841.  The  difference  between  the 
parties  was,  that  Brown  demanded  from  Brassfield  rent,  at  ^^806 
per  annum,  and  half  of  the  profits.  Brassfield  refused,  saying 
that  would  leave  him  notfiing.  There  was  no  talk  about 
copartnership,  only  about  the  rent.  Brassfield  left  Charleston  in 
1843,  a  few  days  after  &own  had  gone.  Brown  claimed  a  rent 
0f$16OO;  this  was  objected  to  by  Brassfield ;  he  does  not  recol- 
lect the  time.  It  is  the  impression  of  the  witness  that  Brassfield 
admitted  to  him  that  the  agreement  was,  that  Brown  should 
reoeive  rent  $800  per  amium,  and  half  of  the  profits.  The 
witness  rebuked  him  for  the  folly  of  his  bargain.  This  was 
after  the  accounts  for  a  settlement  were  produced. 

**  Oearg&  F.  Kinlochj  suxnm, — ^Knows  Brassfield  and  Brown, 
in  1841-2-^,  the  witness  was  a  com  dealer.  He  supplied 
Brown's  stables  while  Brassfield  was  there,  by  Brassfield's  order. 
He  did  not  know  Brown  was  a  partner  of  Brassfield.  Brassfield 
teft  Charleston  the  3d  or  4th  June,  1843.  Supplies  were  far- 
nidied  to  the  stables,  fi)r  a  sh(»t  time,  until  Brown  took  poeses- 
non,  by  Brady^s  orders,  pursuant  to  Brassfield's  direction.  He 
has  been  paid  by  Brassfield.  Brown  brought  Brassfield,  and 
introduced  him  to  witnesses  house,  in  the  fall  of  1841.  Brown 
did  not  then  say  they  were  partners ;  he  always  deiied  the 
partnership,  until  the  suit  in  equity.  He  introduced  Brassfield 
as  conducting  thestaUes  on  his  own  account    Brown  neFer 
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admitted  to  the  witness  tbat  he  was  a  partner  ^Brassfield.  At 
firsty  after  the  difficulty,  he  insisted  that  he  was  not  a  partner. 
Bmssfleld  returned  in  the  winter  of  1843,  during  the  session  of 
the  Legislature.  He  informed  Brassfield  that  Brown  had  taken 
possession  of  the  stables ;  he  supposed  Brassfield  was  not  befcse 
infonned  ci  that  fact  Since  the  rupture,  Bmssfield  has  been  ift 
very  reduced  drcumstaitces.  The  witness  went  to  Macon  for 
him,  to  attend  to  this  suit,  and  he  coidd  not  pay  his  expenses  to 
Charleston.    He  is  Brassfield's  bail. 

^^  OroM-exammed. — Brown  returned  to  Charleston  about  the 
18th  or  20th  of  June. 

''For  thb  Hkpkncb ^--Oem^e  W.  Oroug^. — ^Deporition 
in  equity.  Brown  left  Charleston  the  2Gth  May,  1843,  for  the 
North ;  Brassfield  and  witness  accompanied  him  to  the  boat ; 
Brown  said  to  Brassfield,  if  you  take  the  stables,  you  are  to 
leave  a  writing  to  that  effect  with  Brady ;  and  if  he  did  no^ 
he  was  to  make  a  settlement  with  Brady  of  the  copartnership, 
to  the  1st  of  June.  He  inferred  that  there  had  been  a  part- 
nership ;  that  was  the  first  intimation  he  had  of  if.  Bufbrd 
arrived  die  I2th  September,  1841,  and  Brassfield  the  24th  or 
S7th.  Before  Brassfield  arrived.  Brown  directed  the  stables  to 
be  put  in  order  for  Buford.  When  Brassfield  arrived,  he  asked 
the  witness  if  he  was  ready  to  give  up  the  stables,  and  witness 
replied,  he  was  directed  to  do  so.  Brassfisld  asked  him  if  he 
knew  the  contract  about  the  stables;  Brassfield  said  only  he, 
(B.)  and  Brown  knew  it  In  the  conversation  in  the  steam- 
boat yard,  Brassfield  agreed  to  take  the  stables  on  his  own 
account,  or  give  them  up  to  Brown  on  the  1st  of  June,  1843, 
and  make  a  final  settlement  with  Brady.  He  understood 
Brassfield  to  say,  he  could  not  then  give  an  answer,  on  ac-^ 
count  of  West's  proposed  partnership.  The  conversation  was 
continued  in  the  steamboat  cabin.  Brassfield  left  Charleston, 
that  year,  before  Brown  returned  from  the  North.  He  under- 
stood Brassfield  to  say,  that  unless  West  became  his  parme^ 
he  could  not  take  the  stables. 

^  Crvss^samned.'^Ue  joined  Brassfield  and  Brown  at  the 
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comer  of  Market  and  Chuich  streets ;  McKenzie  was  with 
them ;  McKenzie  left  them  at  the  market ;  Brown  and  Brass- 
field  were  conversing  about  business;  he  only  noticed  what 
was  said  about  the  stables;  the  conversation  was  continued 
to  the  boat,  and  in  it.  He  supposed  it  was  intended  he  should 
hear.  He  had  heard  of  the  proposed  partnership  of  Brassfield 
and  West.  He  understood  Brassfield  to  say,  he  would  either 
take  the  stables  and  leave  the  writing,  or  make  a  settlement 
with  Brady.  Patrick  Brady  was  clerk  at  the  stables.  Wit* 
ness  never  heard  Brown  say,  before  that  time,  that  he  was  a 
partner  of  Brassfield.  From  1840  to  1847,  witness  was  Brown% 
clerk.  He  attended  to  the  out-door  business  of  the  whai£  Be- 
fore Brassfield  arrived,  he  had  nothing  to  do  with  the  whai£ 
"  William  T.  Hieronimus. — Deposition  in  equity.  He  was 
called  by  Brown,  and  Brassfield  to  settle  their  accounts,  in 
June,  1844.  Both  were  present,  and  the  books  produced.  The 
greater  part  of  the  entries  were  in  Brassfield's  writing.  Book 
A,  1  to  27,  is  in  witness's  writing,  and  is  a  statement  of  the 
account  between  Brassfield  and  Brown.  He  went  through  all 
the  items  in  the  books,  and  set  down  in  the  Book  A,  what  both 
admitted  to  be  correct  The  books  were  admitt^  by  B.  and  R 
as  containing  partnership  accounts.  It  was  admitted,  by  both 
parties,  that  the  profits  were  to  be  shared  equally.  The  account 
in  book  A,  was  made  from  several  books,  to  the  1st  of  Jun^ 
1843.  The  witness  did  not  draw  the  lines  in  the  cash  hook, 
When  he  returned  in  the  fall  of  1843,  he  left  Brassfield  in  Ken- 
tucky. He  understood,  £rom  both  Brown  and  Brassfield,  that 
the  partnership  terminated  the  Ist  June,  1843.  At  the  time  of 
settlement,  the  articles  at  page  13  were  left  at  a  valuation  in  the 
stables.  John  Laurens's  and  several  other  accounts  were  brought 
into  the  settlement,  as  closed  the  1st  June,  1843,  although  they 
were  continued  beyond  that  time.  He  does  not  recollect  that 
Brassfield  contended  for  a  continuation  of  the  partnership  be- 
yond the  1st  of  June,  1843.  The  witness  tiock  charge  of  the 
stables  on  the  3d  of  October,  1843,  as  the  agent  of  Brown. 
It  was  not  intimated  Brassfield  had  any  interest  in  the  stables. 
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Brassfield  was  then  in  Kentocky,  and  did  not  return  until  the 
14th  December,  1843.  He  brought  sixteen  mules  and  four  hor- 
ses, put  up  at  the  stables,  and  was  charged  as  any  other  drover. 
He  did  not  then  claim  any  interest  in  the  stables.  He  kept  hor- 
ses there  from  December,  1843,  to  June,  1844  He  brought  with 
him  two  boys,  who  were  hired  by  witness,  and  their  wages 
credited.  What  prevented  a  settlement  was,  Brown  claimed 
$800  per  annum  rent ;  and  Brassfield  claimed  $860  to  be  paid 
to  him  out  of  the  profits.  The  witness  rented  the  stables  at 
$2600  per  annum,  for  two  years  prior  to  1841.  He  received 
$700  per  annum  for  keeping  the  stables  for  Brown.  When  the 
statement  in  book  A  was  made,  Brassfield  was  under  arrest 

'^  Cross-examined. — He  considered  the  partnership  ended  the 
1st  June,  1843.    Neither  said  it  extended  beyond  that  time. 

'^Jbmes  TF.  Qrayy  Master  in  Equity^  sworn. — ^The  books 
mentioned  by  H.  are  before  him  for  a  settlement  of  the  partner- 
ship accounts. 

''  Cross-examined. — ^The  testimony  of  both  parties  is  incom- 
plete. Brown  claims  $3421,  including  rent.  Brassfield  claims 
$714. 

''Evidence  for  the  PLAI^TIPF — in  reply. — Arch.  Mo- 
KenziOy  sworn.  Brown,  Brassfield  and  Grouget,  called  at  his 
store,  on  their  way  to  the  boat  He  went  with  them ;  Brown 
and  Brassfield  walked  together ;  at  Dr.  Porcher's  comer,  he  is 
almost  certain  Grouget  left  the  party ;  witness  went  along  with 
B.  and  R  to  the  comer  of  Market  and  Church  streets,  and  then 
parted  with  them ;  Brown  was  on  his  way  to  the  boat ;  Grouget 
was  walking  with  witness;  he  did  not  hear  the  conversation 
between  B.  and  B. 

^'  Cross-examined. — ^He  thinks  that  after  Grouget  left  them,  he 
joined  B.  and  B. ;  Brown  had  called  to  take  leave  of  him,  and 
he  walked  a  short  distance  with  Brown.  It  is  very  possible  that 
Grouget  might  have  joined  Brown  and  Brassfield,  at  the  comer 
of  Church  and  Market  streets ;  the  witness  took  leave  of  B.  at 
the  market,  and  in  going  back  to  his  store,  turned  his  back  on 
Brown  and  Brassfield. 
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''  QttodX^enftti^A,  «t£H>m. — Reeollecfs  the  partiis  Jniflsiog  his 
0(ore,  at  the  corner  of  Chinich  and  CumbertaUd  «treett.  fie 
lecollects  Brown,  McEenzie,  and  Grouget,  but  not  BrassfieUL 
Gronget  said  Broipt^  was  bound  for  the  North,  and  he  was  seeiiig 
him  ofil  He  can't  say  how  long  Gronget  stayed  at  his  8l<»e ; 
some  few  minutes,  he  supposes;  Grouget  took  a  drink;  he 
thinks  Grouget  went  towards  Brown's  wharf,  at  tfie  foot  of  Queen 
'street. 

**  Cross-examined. — ^He  was  a  tenant  of  BrOWn ;  he  knew 
Grouget  well ;  Grouget  said  he  was  seeing  Brown  off;  he  thinks 
Grouget  came  to  the  door  on  Cumberland  street;  he  thinks 
when  Grouget  left,  he  went  down  Cumberland  street ;  he  conM  go 
down  Cumberland  street  and  overtake  Brown  in  the  market,  as 
easHy  as  to  go  by  Church  street 

^  John  Myerhouse. — Deposition.  He  was  present  when  Brown 
and  Brassfield  came  into  the  steamboat  yard,  in  May,  1843.  Hs 
did  not  see  Grouget ;  he  saw  Brown  and  Brassfield  enter  the 
yard ;  Brassfield  returned  from  the  boat  widi  witness ;  witness 
staid  until  the  boat  left;  he  thinks  B.  and  B.  stopped  at  the  head 
of  the  wharf;  he  left  his  omnibus  with  a  boy,  and  went  to  the 
boat ;  he  is  sure  Grouget  did  not  come  with  B.  and  B. ;  some 
person  may  have  entered  the  yard  unobsenred  by  witness ;  the 
boat  did  not  stay  long. 

^  In  submitting  the  case  to  the  jury,  a  summary  of  fiie  evi- 
dence was  presented  to  them,  widi  observations  respecting  iti 
«ffectonthe  issues  made  in  the  case.    Their  attentimi  was 
directed  to  the  omission  of  the  plaintiff  to  produce  any  evidence 
of  the  profits  of  the  two  first  years  of  the  partnership,  w^heieby 
the  damages  of  the  plaintiff,  for  his  alleged  exclusion,  during 
file  last  year,  might  be  estimated ;  and  also  to  a  consideration 
of  the  loss  the  plaintiff  might  have  sustained,  by  breaking  19 
his  business  in  Lexington,  to  engage  in  the  partnership  with  the 
defendant,  in  Charleston,  by  reason  that  tfie  defendant  had  pre- 
maturely dissolved  the  partnership  a  3rear  before  the  end  of  Ae 
term,  which  the  plaintiff  contended  had  been  agreed  npcm  fyt  its 
continuance.    They  returned  a  verdict  of  $1260  damages  fer 
the  plaintiff" 
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The  defendant  appealed,  and  naw  SKnred  tx  a  nonsnit,  or  nefw 
^al,  on  the  grounds : 

L  That  the  plaintiff's  action  was  for  the  alleged  breadi  of  an 
j^reement  of  partnership ;  and  that  the  {daintiff  proved  neither 
the  agreement,  nor  the  breach,  as  laid. 

2.  That,  by  the  evidence,  there  was  an  agreement  for  a  part- 
nership fipom  year  to  year,  and  a  dissolution  at  the  end  of  the 
second  year,  by  consent  of  plaintiff.  That  if  it  was  a  partner- 
diip  from  year  to  year,  the  defendant  had  a  right  to  dissolve  it 
at  the  end  of  the  year ;  and  if  the  dissolutitm  was  with  consent 
«f  plaintiff,  it  was  immaterial  when  the  partnership  would 
expire  by  its  own  limitation. 

3.  That  the  partnership  was  dissolved  in  June,  1843,  and 
plaintiff  acquiesced,  and  never  complained  et  the  dissdution 
until  April,  1847 ;  and  that  such  acquiescence  was  a  bar  to  hie 
aetion. 

4.  That  the  verdict  is  without  evidence,  and  against  his  Hon- 
or's directions  in  point  of  law. 

Petigru  ^  King^  for  the  motion. 
Magrath^  contra. 

CWto,  per  Whxtner,  J.  The  grounds  made  in  the  brief  lead 
(his  Court  to  look  into  the  facts  of  the  case ;  the  verdict  of  die 
jury  being  challenged,  because,  as  is  alleged,  wholly  unauthor- 
ised by  testimony. 

A  just  appreciation  of  the  value  of  jury  trials  is  entertained, 
and  not  the  slightest  disposition  is  felt,  therefore,  on  the  part  of 
the  Ck>urt,  to  encroach  upcm  the  province  of  juries.  Cases  some- 
times arise,  however,  when  it  is  indispensable  to  the  ends  of 
justice  that  the  sound  legal  discretion  of  the  Court  should  be 
exercised  in  granting  a  new  trial,  although  the  matt^  of  c<»ci- 
plaint  be  the  action  of  the  jury.  Notwithstanding  the  peculiar 
and  decided  advantages  of  this  tribunal,  causes  inseparable  from 
its  nature  will  occasionally  operate  very  prejudicially.  General 
rules  for  the  special  superintendence  to  be  exercised,  however 
desirable,  may  be  admitted  to  be  impracticable.    Interference, 
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supenrision,  occasional  control  on  the  part  of  the  Court,  may  lead 
to  some  diversity  of  practice ;  but  stem,  unbending  uniformity  in 
sustaining,  under  all  circumstances,  a  verdict  of  a  jury,  would 
be  still  more  dangerour^  and  unsatisfactory.  But  I  need  not  vin- 
dicate this  Court,  certainly,  from  any  imputation,  because  ni 
improper  interference  with  the  province  of  the  jury.  The  reply 
to  suitors  appealing  from  the  verdict  of  a  jury,  has  become  almost 
a  stereotype. 

The  case  under  consideration  was  an  action  to  recover  dam- 
ges  for  the  breach  of  a  co-partnership  agreement    It  was  there- 
fore alleged  to  be  fouuded  on  contract    The  plaintiff  was  boond 
to  make  out  his  case ;  to  make  a  prima  facie  shewing  of  the 
nature  and  terms  of  the  agreement,  and  some  measure  whereby 
damages  might  be  awarded.    In  this  case  it  was  material  and 
indispensable  to  establish  the  co-partnership  during  the  year  com- 
mencing in  the  summer  of  1843.    This  was  the  starting  point 
The  proof  was  from  a  single  witness,  present  at  two  conversa- 
tions between  the  parties,  when  an  agreement  was  concluded. 
The  co-partnership  to  contmue  two  or  three  years,  the  witness 
could  not  say  which.    These  conversations  he  said  were  not 
concerted,  but  casual.    The  terms  of  the  agreement  were  not 
well  understood  by  him,  though,  to  the  best  of  his  recoUectioD, 
the  co-partnership  was  to  commence  on  1st  August,  1841.    This 
testimony,  it  will  be  perceived,  leaves  the  fact  wholly  uncertain; 
his  information  was  vague,  and  recollection  indistinct,  and  ca 
the  precise  point  as  to  duration,  whether  it  was  two  or  throe 
years,  could  only  say  it  was  one  or  the  other.    An  altematiT^ 
according  to  all  rules  of  evidence,  is  construed  most  strongly 
against  him  who  affirms.    But  in  addition  there  were  other  fiuds 
and  circumstances,  arising  out  of  the  plaintiff's  own  shewing^ 
decidedly  adverse  to  the  conclusion  as  to  the  duratimi  of  the 
co-partnership  for  the  year  in  question.    So  palpable  was  the 
failure  to  establish  this  point,  the  main  hinge  of  the  case,  that  a 
Bill  filed  in  Equity  by  defendant,  and  made  testimony  againai 
him,  because  sworn  to  by  him,  was  introduced.    Yet  this  bill 
itself  was  at  least  double-edged,  for  whilst  it  established  the 
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of  co-partnership)  it  as  clearly  denied  its  continuance,  closing  it 
by  its  own  terms,  before  the  year  that  could  avail  the  plaintiff. 
In  this  view  no  reference  is  made  to  the  strong,  if  not  conclusive 

4 

testimony,  offered  by  defendant,  growing  out  of  the  conduct  and 
admissions  of  plaintiff  as  well  as  other  facts,  to  negative  this 
allegation,  because  the  present  purpose  is  to  ascertain  all  that 
was  offered  bearing  on  this  point ;  not  to  weigh  conflicting  testi- 
mony. 

The  proof  as  to  damages  wasi  equally  defective,  so  far  as 
brought  to  the  view  of  this  Ck>urt,  and  in  the  measure  adopted 
there  would  seem  to  have  been  the  wildest  caprice. 

The  legal  point  suggested  in  the  argument,  against  the  con- 
tinuance of  the  co-partnership  for  the  term  of  years  alleged,  will 
not  now  be  considered.  The  facts  of  the  case  not  being  shewn, 
the  point  does  not  arise.  This  Court  has  been  constrained  to 
conclude  that  the  verdict  of  the  jury,  in  this  case,  was  not  only 
against  the  weight  of  testimony,  but  without  any  sufficient  evi- 
dence to  warrant  it ;  and  on  the  grounds  made  in  the  brief, 
therefore,  the  motion  for  a  new  trial  is  granted. 

O'Neall,  Evans  and  Wardlaw,  JJ.  concurred. 

Motion  granted. 


Daniel  Pieraon  vs.  Jno.  H.  Sieinmyerj  Jho.  F.  Steinmyer^  and 

Jno.  T.  Darby. 

Pierson  4*  Halsey  vs.  TTie  Same. 

In  determiniDg  whether  a  partnership  as  to  third  persons  exists,  all  the  declaratiOM, 
by  word  or  act,  of  the  supposed  partners,  the  rights  they  have  exercised,  and  eTery 
circumstance  attending  the  transaction,  may  be  pro?ed  by  the  third  persons ;  and 
these  matters  are  not  controlled  by  any  written  agreement  between  the  parties 
which  is  inconsistent  vdth  them. 

A  partnership  between  S.  and  D.,  as  to  a  third  person,  who,  not  knowing  of  S., 
tmsted  D.,  is  shewn  by  an  agreement  between  8.  and  D.,  signed  by  D.,  and  kept 
by  S.^  which  recites  that  S.  is  to  advance  money  and  ensdit  to  D.,  not  exceeding  a 
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fpecified  amount,  nor  beyond  afized  day,  to  enable  D.  to  eazry  on  a  eloditnp 
and  prondea  that,  aa  merebanta  receiTe  a  oommiaaion  tar  adTancing,  D.  ahaU  aUav 
8.  to  haye  one-half  of  the  nett  pioAta  of  the  busineaa,  after  deductiikg  theiefioBA  ■ 
clerk'a  hire. 

Examination  of  the  distinction  between  a  partidpadon  in  profits  as  proftta,  and  tha 
reoeiving  of  compensation  by  a  sum  proportioned  to  a  share  of  the  nett  proiia;— it 
applies  only  to  caaea  of  serranta  and  agenta,  whoae  exertions  may  be  beat 
by  a  reward  proportioned  to  their  si|0oess,  and  then  only  when  the  aervant  or  i 
acquires  no  right  of  a  partner,  but  becomes  merely  a  creditor  of  hia  employer:  il 
does  not  include  those  who  furnish  the  atock  or  advance  money  and  credit 

An  agiToement  may,  as  to  the  parties,  be  usurious,  yet  make  them  liable,  aa  paitacn^ 
to  third  persons.  Distinction  between  a  loan  and  a  partnershipi  between  net  pv»> 
fits  and  groaa  earnings. 

Before  CKNeall,  J.,  at  Charleston^  May  Tertn^  I860. 

These  were  actions  of  assumpsit,  tried  separately.  In  each 
ease  the  defendstnts  were  sought  to  be  chained  as  co-partneis  m 
trade  under  the  name  and  firm  of  John  T.  Darby;  The  wijitmi 
agreement,  (in  which  the  words  ^'and  Jno.  F.  Steinmyer,**  wen 
interlined,)  referred  to  in  the  report  of  the  presiding  Judge^  and 
in  the  opinions  delivered  in  the  Court  of  Appeals,  was  in  tlie  fol- 
lowing words,  to  wit : 

<< State  of  South  Carolina — Charleston  District: 

Whereas  I,  the  said  John  T.  Darby,  am  about  to  commence 
business  in  the  City  of  Charleston,  and  State  aforesaid,  and 
whereas  John  H.  Steinmyer  and  Jno.  F.  Steinmjferj  has  agreed 
to  advance  money,  and  to  endorse  notes  or  accept  drafts  for  m^ 
fiom  time  to  time,  to  an  amount  not  exceeding  five  thousand  dol- 
lars at  any  one  time,  and  whereas  he  has  agreed  thus  to  adTanoe 
and  accept,  and  endorse  for  and  on  my  account,  for  such  a  length 
of  time  as  I  may  need,  not  exceeding,  however,  the  first  day  of 
September,  eighteen  hundred  and  forty-nine,  and  as  it  is  custom- 
ary for  merchants  to  receive  a  commission  for  advances  and  en- 
dorsements :  Now,  know  all  men  that  I,  John  T.  Darby,  do 
hereby  agree  to  and  with  the  said  Jno.  H.  Steinmyer,  to  gire 
him,  in  lieu  of  commission  for  advances  and  endorsements,  one- 
half  of  the  nett  profits  of  my  business,  after  deducting  from  Bach 
half  as  the  said  John  H.  Steinmyer  shall  be  entitled  toi,  the 
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ov  sunuk  of  money  tfaitt  I  ahall  pay  for  a  clerk  to  attend  in  said 

^In  witneas  whereof  I  haye  hereunto  set  my  hand  and  seal, 
this  eighth  day  of  July,  eighteen  hundred  and  forty-seyen. 

JOHN  T.  DABBY."    [Seai.] 

In  each  case  the  report  of  his  Honor,  the  presiding  Judge,  was 
as  follows : 

^  This  was  an  actioa  of  assumpsit  brought  by  the  plaintiffii 
against  the  defendants,  (the  Steinmyers,)  and  one  John  T.  Dar- 
by. The  attempt  was  to  charge  the  former,  as  dormant  partners, 
on  a  bill  of  goods  taken  up  by  the  latter  in  New  York.  It  ap- 
peared that  John  T.  Darby,  on  the  8th  July,  1847,  expecting  to 
begin  business,  in  a  clothing  store,  in  Charleston,  and  not  haying 
the  capital  of  his  own,  entered  into  an  agreement,  in  writing,  with 
J.  H.  Steinmyer,  by  which  he  (John  H.)  undertook  to  adyance 
money  and  endorse  to  the  amount  of  ^,000  for  Darby,  in  his 
contemplated  business — and,  for  so  doing,  he  was  to  haye  one- 
half  of  the  nett  profits,  after  paying  clerk's  hire,  in  lieu  of  com- 
missions. In  the  written  agreement  to  this  effect,  the  name  of  J. 
F.  Steinmyer  was,  after  its  execution,  inserted  by  Mr.  Kunhardt, 
according,  as  he  alleged,  to  the  true  intent  of  the  parties,  but 
without  the  knowledge  or  ccmsent  of  Darby.  J.  H.  Steinmyer 
adyanced  $3,600  when  the  business  first  begun :  part  of  this  fund 
was  contributed  by  J.  F.,  (commonly  called  Frederick,)  but  Dar- 
by said  he  did  not  know  him,  except  as  a  money-lender.  John 
H.  drew  out  in  money  and  goods  for  himself  and  others,  charged 
on  the  books  of  Darby,  or  in  their  final  settlement,  $900.  He 
took  goods  at  cost,  he  looked  oyer  the  books,  and  in  October  of 
die  next  year  closed  the  concern,  by  requiring  the  sheriff  to  sell 
the  stock,  under  a  confession  of  judgment  preyiously  giyen  to  J, 
F.  &  J.  H.  Steinmyer,  by  Darby.  This  was  done,  and  the  sales 
did  not  pay  their  adyances.  Darby  proyed  that  Frederick  bor* 
sowed  firom  the  store  $600.  The  bills  against  them  both  were 
made  out  as  ordinary  customers  of  John  T.  Darby.  RobinsoUp 
the  clerk  of  Darby,  proyed  that  Frederick  Steinmyer  said  he  had 
no  idea  of  going  into  the  expenses  of  the  business,  without  a  part 
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of  the  profits.  He  offered  to  sell  his  part  of  the  store.  The  lia- 
bility of  the  defendants,  (the  Steinmyers)  I  thought,  turned  upon 
the  written  agreement,  and  that,  I  thought,  did  iH)t  ccmstitnle 
ihem  partners.  (Col.  on  Part.,  140,  note  7.)  The  other  facts^ 
standing  by  themselves,  uncontrolled  by  the  writing,  might  have 
made  the  defendants  partners." 

In  the  case  of  Dstniel  Pierson,  plaintiff,  the  jury  found  for  the 
defendants ;  and  in  the  case  of  Pierson  &  Halsey,  plaintiffs,  they 
Ibund  for  the  plaintiffs :  and  both  cases  now  came  b^re  this 
Ck>urt  on  motions  for  new  trials. 

Kunhxtrdtj  Memminger^  for  defendants,  cited  Story  on  Part 
}  34,  38,  66,  63 ;  10  Johns.  R.  226 ;  10  Metcalf;  303 ;  7  Pick.  B. 
282 ;  Col.  on  Part.  (ed.  '39,)  17,  18 ;  4  Kent,  26. 

Huni^  contra,  cited  Story  on  Part.  }63,  36,  49,  66, 60,94;  CoL 
on  Part.  14,  212 ;  29  Eng.  C.  L.  R.  276 ;  4  Cowen,  282 ;  6  Mass. 
R.  187;  2  H.  Bl.  236,  246 ;  4KentCom.43;  4B.&Ad.663; 
19  Yes.  291-4;  2  W.  BL  998;  16  Johns.  R.  34;  1  RoUe  Abr.  89, 
90 ;  4  East,  144 ;  18  Yes.  300 ;  6  Peters,  672. 

In  the  case  of  Daniel  Pierson,  plaintiff,  the  opinion  of  the  Court 
was  delivered  by  Wardlaw,  J. 

A  letter  was  offered  in  evidence,  and  has  been  exhibited  to  this 
Court,  from  J.  H.  Steinmyer,  in  Charleston,  to  J.  T.  Darby  in 
New  York,  dated  August,  1847.  In  this  a  check  for  a  con- 
siderable sum  of  money  was  enclosed,  and  Darby  was  advised 
to  insure  the  goods  he  might  purchase.  A  postscript  contains 
these  words :  "I  have  made  some  arrangements  with  my  brother 
in  our  business,  which  I  will  explain  when  you  return."  It  was 
admitted  at  the  bar,  on  both  sides,  that  the  arranffemenis  hexe 
referred  to  included  the  admission  of  J.  F.  Steinmyer  as  a  party 
to  the  agreement,  and  that,  although  his  name  was,  by  interline- 
ation, inserted  in  the  writing,  without  the  present  or  previous  ex- 
press consent  of  Darby,  all  that  was  done  was  afterwards  known 
to  Darby,  and  approved  by  him;  and,  in  conformity  with  the  ar- 
rangements, the  judgment  was,  in  September.  1847,  confessed  by 
Darby  to  J.  H.  Steinmyer  and  J.  F,  Steinmyer^  to  secure  thar 
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past  and  future  advances  and  liabilities.  These  ciieumstances, 
together  with  the  inspection,  by  both  of  the  Steinmyers,  of  the 
books  kept  by  Darby,  their  taking  of  large  amounts  of  goods  at 
cost,  J.  F.'s  abstraction  of  funds  from  the  store,  and  his  offer  to 
sell  his  part  therein,  make  up  the  "other  facts"  which  the  Circuit 
Judge  thought  might,  if  standing  by  themselves,  have  made  the 
defendants  partners,  but  were  controlled  by  the  written  agree- 
ment 

If  the  other  fitcts  were  the  proper  results  of  the  written  agree* 
ment,  then  they  shew  no  more  than  might  have  been  inferred 
from  it;  it  is  fair,  if  they  are  equivocal,  to  reconcile  them  with  itr 
but  if  they  shew  the  exercise  of  rights  not  involved  in  it,  they 
should  not  be  controlled  by  it  Both  it  and  they,  in  a  contest 
with  third  persons,  amount  only  to  declamtions,  by  word  or  act, 
which  the  defendants  have  made;  and  all  such  declarations  and 
every  circumstance  attending  the  transaction  may  be  proved  by 
the  third  persons,  and  must  be  considered  in  determining  what 
is  the  true  relation  between  the  supposed  partners.  Even  between 
the  defendants  themselves,  acts,  plainly  inconsistent  with  the  re- 
lation established  by  a  written  agreement,  might  serve  as  evi- 
dence of  a  new  agreement,  which  established  a  different  relation: 
and  as  to  third  persons,  unacquainted  with  the  private  under- 
standings which  subsisted  between  the  defendants,  rights  could 
not  be  fixed  by  any  such  understanding,  written  or  unwritten,  if 
it  was  in  any  wise  varied  by  the  acts  done  under  it  In  his  work 
on  Partnership,  (sects.  38 — 49,)  Judge  Story  (whose  doubts  and 
speculations  have  been  greatly  urged  in  this  case  on  the  part  of 
the  defendants,)  whilst  he  contends  that  the  reasonable  rule  would 
be,  in  the  case  of  an  agent  who  by  agreement  is  to  receive  a  share 
of  the  profits  for  his  compensation,  to  hold  that  participBitioii  in 
the  profits  is  only  presumptive  evidence  of  partnership,  admits 
that  the  presumption  should  prevail,  unless  it  is  rebutted  and 
overcome  by  the  intention  of  the  parties  and  other  circumstan- 
ces which  clearly  shew  an  agency  and  not  a  partnership.  Even 
under  this  theory,  the  exercise  of  a  partner's  rights,  by  him  who 
would  afterwards  sink  into  a  mere  agent,  may  well  be  shewn  as 
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port  of  the  circumstances  which  confina  instead  of  rebotting  the 
presumption*  As  to  the  rights  here  ezeicised  by  the  Steinmyen^ 
we  will  not  undertake  to  say  whether  they  necessarily  exceeded 
the  written  agreement,  nor  what  inference  should  be  drawn  ftom 
them:  but  we  desire  only  to  present  a  ccmdusion  that  they  weve 
necessarily  controlled  by  the  written  agreement  In  the  case  of 
Blosam  vs.  Fourdrimer,  cited  2  W.  BL  999,  (which,  Judge 
Story,  sect.  68,  note,  says  "stands  upon  the  utmost  verge  of  the 
law,  if  it  be  at  all  maintainable,'^)  a  right  to  inspect  the  books  was 
held  to  indicate  a  partner  so  strongly,  that  it  was  the  piindpai 
circumstance  which  subjected  to  partnership  liabilities  a  retiring 
partner,  who,  by  agreemrait,  was  to  receive  fiom  the  profits  a 
fixed  annuity  for  a  determinate  period. 

We  are,  however,  of  opinion  that  the  written  agreem^it^  in* 
dependent  of  the  acts  which  have  been  spoken  o^  makes  the  de- 
fendants partners  as  to  the  plaintiff.  He,  without  knowledge  of 
the  agreement,  ot  of  the  Steinmyers,  as  must  be  supposed,  has 
sold  goods  on  credit  to  Darby,  and  the  agreement  shews  that  the 
nett  profits  which  were  expected  to  arise  from  goods  puichaaed 
by  Darby,  were  to  be  divided  so  that  Darby  should  have  only 
one-half^  and  the  other  half|  after  deducting  therefiom  a  dak's 
hire,  was  to  go  to  the  Steinmyers.  Darby  was  to  contribute  his 
services,  the  Steinmyers  to  advance  money  and  credit  not  ex- 
ceeding a  certain  sum,  and  not  beyond  a  day  fixed.  So  &r,  this 
seems  a  very  plain  case  of  partnership,  upon  terms  finequently 
adopted.  But  if  there  were  no  profits.  Darby  was  not  to  look  to 
ihe  Steinmyers  for  reimbursement  of  the  sum  be  paid  to  a  deik, 
or  for  partial  repamtion  of  his  other  losses.  This,  howevor,  is 
unimportant  as  to  third  persons.  Parties  may  stipulate  between 
diemselves  that  all  the  losses  beyond  what  the  profitj  will  mee^ 
shall  be  borne  by  one  party  alone ;  but  where  the  agreemoil 
expressly,  or  by  fair  implication,  admits  that  they  are  to  share 
in  losses  as  well  as  profits,  they  are  ordinarily  partners  as  to  third 
persons, — ^in  many  cases  also  between  themselves  (Story,  i  66, 
23 ;  aUptn  vs.  Enderby,  5  B.  &  Ai.  954 ;  Band  vs.  Pittard^  3 
M.  ^  W.  367.)    A  partidpation  of  nett  profits  implies  a  partici^ 
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pation  of  losses ;  for  until  the  losses  have  been  deducted,  the 
nett  profits  cannot  be  ascertained  (Story,  i  33,  66 ;  Cheap  vs. 
Cranwnd,  4  B.  d&  Al.  663.) 

By  the  terms  of  the  agreement,  the  Steinmyers  were  not  to 
make  their  adyances  directly  to  the  firm  as  contributions  of 
stock,  but  were  to  make  them  as  loans  to  Darby.  This,  im« 
known,  as  we  most  suppose,  to  third  persons,  made  them  dor* 
mant,  instead  of  ostensible  partners ;  but  when  their  participaticat 
in  nett  profits  has  been  discovered,  cannot  avail  to  exempt  them 
from  liability.  There  is  substantially  no  difference  in  the  two 
forms  of  effecting  the  same  lesult.  The  studied  exhibition  in 
the  agreement,  of  the  custom  of  merchants  to  receive  commission 
as  a  reason  why  the  Steinmyers  should  participate  in  the  profits, 
rather  begets  suspicion  of  their  desire  to  evade  responsibility, 
which  was  feared,  than  serves  to  give  them,  as  money  lenders, 
the  casual  and  indefinite  profits  of  trade,  without  imposing  upon 
them  the  liabilities  of  partners.  ^  The  true  criterion"  (says 
Judge  Story)  "  by  which  we  are  to  distinguish,  in  cases  of  loan 
or  annuity,  whether  there  is  a  partnership  as  to  third  persons,  ia 
to  ascertain  whether  the  lender  or  annuitant  is  to  receive  a  share 
of  the  profits  as  profits,  or  whether  the  profits  are  relied  on  <»ily 
as  a  fund  for  paym^it ;  or  in  other  words,  whether  the  profit,  pre* 
mium,  or  annuity  is  certain  and  definite,  or  is  casual,  indefinite,  and 
depending  on  the  accidents  of  trade.  In  the  former  case  it  is  a 
loan,  in  the  latter  a  partnership."  There  have  been  cases  where 
the  agreement  of  a  borrower  to  pay  a  certain  portion  of  the  pro- 
fits of  a  trade  as  a  compensation  to  the  lender,  has  been  held  to 
make  the  contract  usurious  between  themselves  (4  T.  R.  363^ 
Morse  vs.  Wilson) ;  but  although  a  case  may  be  clearly  one  of 
usury  between  the  parties,  it  may  as  clearly  be  one  where  the 
parties  are  liable  as  partners  to  third  persons.  (Story,  §  69 ; 
Doug.  371,  Hoare  vs.  Daws.)  Whether  the  Steinmyers  wer^, 
under  this  agreement,  to  have  firom  Darby,  at  all  events,  interest 
on  the  monies  advanced  by  them,  and  to  abide  the  casualties  of 
trade  GoXy  as  to  the  excess  of  profits  above  interest,  or  whether 
the  interest  too  was  to  depend  upon  the  profits,  their  principal 
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was  subjected  to  no  hazard,  beyond  the  insolvency  of  the  hm^ 
xower,  which  is  a  hazard  that  every  lender  encounters ;  and  in 
either  view,  their  right  to  receive  an  indefinite  amount  from  the 
j^fits,  makes  them  partners  as  to  third  persons. 

The  great  effort  has  been  to  bring  the  Steinmyers  under  the 
8helt^r  of  a  distinction,  which  has  sometimes  been  taken,  be- 
tween the  participation  in  profits  by  a  partner,  and  the  receiving 
by  an  agent,  of  a  sum  proportioned  to  a  share  in  the  profits,  as  a 
compensation  for  his  services.  The  distinction  has  been  called 
nice,  subtle,  shadowy ;  has  been  disapproved  but  allowed  by 
Lord  Eldon  (1  Bose,  89 ;  17  Yes.  409 ;  19  Yes.  457)  and  is  by 
most  elementary  writers  considered  to  be  established,  (Story^  { 
38 — 62 ;  3  Kent  Com.  11.)  Judge  Story  manifestly  favors  the 
distinction,  and  is  not  satisfied  with  the  principle  announced  by 
Eyre,  C.  J.,  in  Waugk  vs.  Carverj  (2  H.  Bl.  235)  that  he  who 
takes  a  part  of  the  profits,  must  of  necessity  be  liable  to  the 
tosses,  because  he  takes  from  the  creditors  a  part  of  that  fund 
which  is  the  proper  security  to  them  for  the  payment  of  their 
debts ;  but  Judge  Story,  (§  69)  after  a  learned  discussion,  fully 
recognizes  the  law  as  established  by  Waugh  vs.  Carver j  and 
many  cases  before  and  after  it  In  Smith's  notes  to  leading  cases, 
under  Waugh  vs.  Carver ^  (I  vol.  611)  the  English  cases,  touch- 
ing the  distinction  here  insisted  on,  are  examined,  and  attention 
called  to  the  differences  which  exist  between  cases  where  the 
rights  of  partners  inter  se  were  discussed,  (Mair  vs.  OUnnie^  4 
M.  &  S.  240 ;  WUkinsim  vs.  Frazier,  4  Esp.  182)  and  other 
cases  where  the  rights  of  third  persons  were  in  question  (jBS»- 
keth  vs..  BUmchard^  4  East,  144 ;)  between  produce^  proceeds^ 
price,  earnings,  gross  profits,  and  other  terms  expressive  of  a 
result,  short  of  the  final  balance  between  profit  and  loss,  and 
nett  profits,  which  cannot  be  ascertained  without  adjusting  such 
final  balance  {Dry  vs.  Boswell,  1  Camp.  329 ;)  but  it  is  acknow- 
ledged, in  submission  to  Lord  Eldon's  authority,  that  although 
participation  in  profits  as  profits  will  make  one  liable  as  a  pait- 
ner,  an  agent  or  servant,  who  is  not  to  receive  a  part  of  the  pro- 
fits in  specie,  but  a  sum  of  money,  calculated  in  proportion  to  a 
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given  qnantam  of  the  profits,  will  not  be  a  partner  even  as  to 
third  persons.  A  sum  calculated  in  proportion  to  a  given  quantum 
of  the  profits,  is  only  a  certain  per  centage  on  the  profits, — ^ne- 
cessarily indefinite  and  casual.  An  agent  might  stipulate  that 
he  should  receive  for  his  services  a  sum  equal  to  a  certain  share 
in  the  profits  of  a  house  owned  by  neighbors  of  his  employer ; 
that  would,  of  course,  give  him  no  rights,  nor  subject  him  to  any 
liabilities  in  the  house  of  the  neighbors ;  it  would  only  mate 
the  result  of  their  business  the  standard  of  his  compensation. 
In  like  manner  it  is  permitted  that  he  may  make  the  result  of 
his  employer's  business  the  standard  of  his  compensation,  if  it 
clearly  appears  that  he  is  to  receive  not  a  share  of  the  profits  as 
profits,  but  only  a  sum  measured  by  such  share,  and  to  receive 
that  sum  not  as  a  partner  with  the  right  which  a  partner  has  to 
take  out  his  share,  before  a  separate  creditor  of  the  other  partner 
can  take  any  thing  from  the  fiirm,  or  with  any  other  right  of  a 
partner,  but  as  a  mere  agent,  claiming  only  that  the  employer  is 
his  debtor,  and  that  he  stands  as  any  other  creditor  does.  If 
the  profits  arose  in  bullion,  the  agent,  m  such  case,  would  have 
no  right  to  any  share  of  the  bullion,  but  only  to  so  many  doUais 
as  a  certain  share  of  it  would  be  worth.  As  profits  usually 
arise  in  dollars,  and  a  sum  measured  by  a  share  of  the  profits  is 
in  dollars  too,  there  is,  of  course,  frequent  confusion  between  a 
share  of  the  profits  as  profits,  and  a  sum  measured  by  a  share 
of  the  profits ;  and  the  distinction  becomes  shadowy,  difficult  of 
application,  and  liable  to  be  perverted  to  purposes  of  fraud  and 
mifair  dealing. 

Some  American  cases,  especially  in  New  England,  have  ap- 
plied the  distinction  to  circumstances  not  embraced  by  any  of 
the  English  cases  (17  Mass.  R.  197 ;  16  Mass.  R.  370 ;  6  Pick. 
336 ;  12  Conn.  R.  69) ;  but  most  of  these  cases  may  be  rec(m* 
oiled  to  Lord  Eldon's  doctrine,  by  keeping  carefully  in  view  the 
distinctions  between  the  rights  of  partners  inier  sese^  and  their 
rights  as  to  third  persons,  and  between  nett  profits  and  other 
proceeds.  It  may  be  seen,  that  in  various  instances  of  materials 
furnished  by  one,  and  labor  by  another,  under  an  agreement  to 
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divide  the  ixt>fit8y  ovlj  certain  specified  deductionB  weie  to  be 
made  before  diFicdon,  and  that  the  result  might  well  have  been 
of  profit  to  one  and  of  loss  to  the  other.  In  some  othereof  these 
cases,  it  is  possible  that  the  usages  of  trade  may  have  so  fixed 
and  ascertained  the  terms  of  association  between  parties  engaged 
in  a  common  enterprize,  that,  Uke  those  who  ship  to  India  on 
half  i»ofits,  or  seamen  employed  in  the  whale  fidieries,  thejr 
must  have  been  known  not  to  be  by  their  agreement  partneo 
infer  se^,  and  thns  the  implied  notice  may  have  taken  fsxm 
third  persons  any  higher  rights  than  existed  between  the  parties 
as.  to  themselves. 

In  our  own  case  of  Strnpson  vs.  FeUz^  (1  McCf.  Ch.  219)  under 
an  agreement  which  was  substantially  like  the  one  now  under 
consideFation,  in  a  contest  between  the  parties  themselves^  the 
one  who  contributed  services  was  held  bound  to  sustain  his  pro- 
portion of  a  loss  occasioned  by  fibre,  which  consumed  the  goods. 
Judge  Nott  there  referred  Muzzy  vs.  Whitney  (10  Joha&  S. 
826)  and  the  cases  there  cited  (which  held  an  agent  that  received 
compensation,  proportioned  to  a  share  of  the  profits,  not  to  be  a 
partner)  to  the  circumstance  that  die  profits  were  to  arise  ficom  a 
mere  isolated  transaction.  That  view,  however,  seems  not  to  ka 
reconcileable  with  the  general  proposition  that  there  may  be 
partnership  in  a  single  transaction,  where  there  is  a  participatioii 
of  the  profits  ibence  arising,  or  with  the  circumstances  of  mai^ 
of  the  cases  to  which  the  distinction  has  been  applied. 

In  BartleU  vs.  Jmes,  (2  Strob.  471)  Judge  O'Neall,  delivering 
the  opinion  of  the  Court,  recognizes  the  doctrine  that  an  ageat 
may,  without  being  liable  as  parser,  recdve  a  compensatictt 
for  his  services,  measured  by  the  nett  profits,  where  by  aigiee- 
ment  he  is  to  have  none  of  the  general  rights  of  a  partner,  al- 
diough,  from  the  necessity  of  the  caae,  he  might  be  entitled  ^ 
have  an  account  of  the  profits  to  ascertain  the  measure  of  \k 
compensation.  But  it  will  be  observed  that  that  was  a  cssb 
between  the  emplo3rer  and  a  separate  creditor  of  the  agent,  and 
the  question  was  not  whether  there  was  a  partnership  in  the 
profits,  but  whether  there  was  a  communion  of  the  goods  for* 
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iMBriied  by  the  emplofyer  befoie  Ihey  had  bem  sold.  (See  Slory, 
i  27.)  And  although  Judge  O'Neall  speaks  of  nett  piofits,  Judge 
EraaS)  in  his  report,  says  diat  '^  the  amount  of  his  compensa- 
ticm  depended  on  the  quantmn  of  business  done,  but  he  was  not 
to  participate  in  the  losses."  His  compmsation  was  to  be  a  share 
in  the  excess  of  sates  over  the  cost  of  the  articles  sold,  and  until 
they  were  sold,  the  goods  remained  the  property  of  the  em- 
ployer. 

This  hasty  reference  to  some  of  the  learning  which  relates  lo 
the  distinction  urged  by  the  defendants,  was  due  to  the  earnest- 
ness and  ability  with  which  the  case  has  been  argued,  and  to 
the  division  which  exists  in  the  Court  But,  after  all,  we  may 
reserve  for  another  occasion  any  opinion  concerning  what  ought 
to  be  held  under  this  distinction  in  a  case  of  mere  agency.  The 
distinction  properly  includes  only  agents  and  servants,  where 
the  share  given  is  intended  to  excite  diligence.  Mr.  Gary,  who 
has  most  zealously  contended  for  the  distinction,  in  his  work  on 
Partnership,  uses  arguments  like  these :  A  tmder's  own  interest 
may  be  supposed  not  to  sufSsr  him  to  give  to  his  agent  a  greater 
ihaxe  of  the  profits  than  the  adventure  would  afford ;  by  a  sum 
proportioned  to  profits,  the  agent's  exertions  may  be  best  secured ; 
if  the  adventure  £5iils,  creditors  of  the  employe  would  be  in  a 
bettor  condition  than  if  a  sum  certain  had  beoi  given  as  wages ; 
and  if  it  succeeds,  it  is  fiur  that  the  expenses  of  the  business, 
including  tfie  labor  ci  Aose  who  conduct  it,  should  be  paid  before 
tile  aeparate  creditors  of  the  partners  should  be  allowed  to  come 
in.  Beyond  compensation  for  services  such  as  might  be  stimn« 
lated  by  reward  proportioned  to  success,  no  case  has  carried  the 
dittinetion,  unless  it  may  be  the  case  oiPerrine  vs.  Ihnkinaan^ 
(6  fialst  181)  where  it  was  held  that  a  party  who  was  to  receive, 
by  way  of  rent,  a  portion  of  the  profits  of  a  farmer  tavern,  let  to 
IdM  by  him,  ought  not  to  be  considered  a  partner  in  the  concern. 
Those  who  fiimish  the  stock  in  trade,  cht  advance  money,  come 
Ml  within  the  principles  or  circumstances  of  the  cases  upon 
which  the  distinction  has  been  established. 

Uj  then,  it  were  clear,  as  it  is  not,  that  the  Steinmyers  were  n»t 
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to  receive  uett  profits  as  profits,  but  only  as  a  standard  of  com- 
pensation for  the  use  of  their  money  and  credit,  we  would  not 
feel  justified  in  extending  this  shadowy  distinction  so  as  to  em- 
brace them.  Under  the  agreement  which  they  made,  they  stipu- 
lated for  one-half  of  the  nett  profits  of  a  trade ;  they  have 
exercised  in  the  business  larger  powers  than  our  ''  Act,  conoem- 
ing  limited  partnerships"  (6  Stat.  578)  allows  to  any  but  the 
general  partners,  and  have  taken  a  confession  of  judgment  which 
a  limited  partner  could  not  have  taken.  If  they  have  not  in- 
curred the  liability  of  partners,  that  Act,  with  all  its  minute 
and  careful  provisions,  was  unnecessary,  as  its  purpose  might 
have  been  attained  by  a  very  simple  agreement 
It  is  ordered  that  in  this  case  a  new  trial  be  granted. 

Evans,  Frost,  Withers  and  Whitner,  JX,  concurred* 

In  the  case  of  Pierson  fc  Halsey,  plaintifis,  the  opinion  of  the 
Court  was  also  delivered  by  Wardlaw,  J. 

This  case  is  settled  by  the  opinion  which  has  just  been  nstd 
in  the  case  of  Daniel  Pierson,  against  the  same  defendants* 

As  the  jury  have  rendered  a  verdict  for  the  plaintifis,  wbicliy 
in  conformity  with  the  opinion  of  the  Court,  is  right,  it  is  ordered 
that  the  motion  be  dismissed. 

Evans,  Frost,  Withers  and  Whitner,  JJ.,  concurred. 

O'Neall,  J.  dissenting.  In  these  cases  it  seems  to  me  the 
Court  is  undertaking  to  decide  by  a  fixed  rule,  when  in  point  of 
fact  none  ought  to  exist. 

That  in  general  a  participation  in  profits  is  evidence  of  part- 
nership, is  not  and  never  can  be  denied.  The  general  eflbct  of 
a  contract  for  a  share  of  the  profits  realized  by  a  firm,  is  veiy 
well  considered,  in  one  of  our  own  cases,  Simpson  vs.  JFVfti^ 
(1  McC.  Ch.  213.)  If  to  that,  resort  had  been  had  in  these  caseS| 
the  plaintifis  might  have  been  spared  much  of  their  labors  m 
referring  to  the  almost  countless  cases  which  have  occmied 
elsewhere  on  this  subject.  It  was  there  held  that  one,  who  he- 
came  a  member  of  a  firm,  and  stipulated  to  receive  one-lhiid 
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part  of  the  profits  realized,  was  a  partner,  and  must  before  he 
could  have  any  thing  on  account  of  his  share  of  the  profits, 
suffer  to  be  deducted  from  the  results  of  the  business,  the  goods 
(part  of  the  capital)  burnt  by  fire.  There  could  be  no  doubt  in 
such  a  case ;  for,  as  Mr.  James,  the  Commissioner,  said,  ''  by  the 
word  profits,  is  meant  that  which  remains  after  the  capital  is 
restored,  and  all  expenses  paid."  But  notwithstanding  the  gen- 
eral rule,  which  I  have  stated,  and  which  I  have  always  recog- 
nized, and  of  which  I  have  given  an  instance,  that  it  may  be 
understood,  hereafter^  that  there  is  at  least  some  knowledge  of 
commercial  law  beyond  the  circle  in  which  the  argument  of  the 
plaintiffs  so  much  loved  to  revolve,  still  I  think  there  are  many 
c€ises  to  which  it  cannot  rightfully  apply,  and  that  the  cases  be- 
fore us  are  of  that  number. 

I  agree  with  Mr.  Justice  Story  (Story  on  Part.  {  49)  that  the 
true  rule  is,  that  the  agreement  and  intention  of  the  parties 
should  in  all  cases  govern.  The  only  exception  to  this  rule 
would  be,  where  parties  had  held  themselves  out  as  partners  to 
the  public,  or  by  their  conduct  had  practised  a  fraud  or  deceit 
on  others. 

In  these  cases  there  is  nothing  which  shews  that  the  defend- 
ants held  themselves  out  to  the  public  as  partners,  or  that  they 
acted  in  any  way  so  as  to  perpetrate  a  fraud  on  others.  Darby 
in  his  examination,  said,  he  never  held  out  his  co-defendants  as 
his  partners ;  he  said  he  told  persons,  with  whom  he  dealt  in 
New  York,  that  they  were  his  backerSj  by  which  he  meant, 
what  was  true,  that  they  endorsed  for  him,  or  advanced  for  his 
use. 

The  facts  alluded  to  in  the  report  were  such  as  from  which, 
in  the  absence  of  the  agreement,  a  belief  might  arise,  that  the 
defendants,  the  Steinmyers,  were  partners  of  Darby.  But  when 
the  agreement  is  seen,  it  explains  what  was  before  equivocal, 
and  puts  an  end  to  all  such  belief. 

It  begins  by  negativing  the  notion  of  a  partnership,  in  stating 
that  ^'  I,  John  T.  Darby,  am  about  to  begin  busmess ;"  then  it 
proceeds  to  state^  that  the  Steinmyers  have  agreed  to  advance 
21 
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money,  endorse  his  notes,  or  accept  his  drafis,  from  time  to  tune, 
to  an  amomit  not  exceeding  f  6000,  and  not  beyond  Ist  Sept, 
1849  (a  little  more  than  two  years.)  So  far,  there  is  nothing  like 
a  partnership ;  it  is  altogether  the  recitation  by  Darby,  of  the 
eonttderations  which  move  him  to  make  the  covenants  whkh 
follow.  They  (the  covenants  by  Darby)  stipulate,  in  lieu  of 
commissions  for  advances  and  endorsements,  to  give  the  Stein* 
myers  one-half  of  the  nett  profits  of  his  business,  deducting  firam 
such  hal^  the  wages  of  a  clerk.  This,  it  will  be  remembered, 
is  a  contract  by  one  man  to  pay  to  others  for  services  and  beiie^ 
fits,  half  of  the  nett  profits  of  the  business  (a  clothing  store.) 
There  is  no  community  in  the  stock,  nor  is  there  any  in  tte 
profits.  There  is  no  such  right  as  would  enable  the  Steinmyeis  to 
say  we  have  property  or  right  in  the  concern,  such  as  will  au- 
thorize us  to  take  the  goods  on  hand  as  our  own,  or  sue  for  and 
ecHect  the  debts.  Without  a  right  in  one  or  other  of  the  respects 
thus  stated,  I  hold  there  can  be  no  partnership.  I  refer  to  JBart- 
IM  vs.  JoiMSj  (2  Strob.  471 )  for  a  practical  illustration  of  the 
doctrine  for  which  I  am  contending  in  this  respect 

These  cases,  too,  ought  to  be  tested  by  a  further  circumstance ; 
the  de&ndants  did  not  rely  on  any  partnership  rights.  They 
lieated  their  advances  to  Darby  as  a  debt  due  by  him ;  and  be 
so  conceded  it  should  be  treated,  before  these  debts  now  in  suit 
were  contracted,  by  confessing  to  them  a  judgment  for  the  whole 
sum  advanced. 

That  neither  of  the  parties  intendt;d  a  partnership  is  plain,— 
that  no  act  was  done,  by  which  credit  was  obtained,  on  the  £u& 
that  the  Steinmyers  were  partners,  is  also  plain.  How  thai  a 
partnership  can  be  set  up,  I  confess  I  do  not  perceive.  Com- 
pensation  for  services  or  advances,  when  clearly  seen  to  have 
been  intended,  may,  certainly,  be  measured  and  paid  for  by  a 
share  of  the  profits,  without  incurring  any  of  the  liabilities  d 
partners.  Story,  in  the  latter  part  of  section  49,  cites  from  Kent, 
and  approves  the  distiuction  here  contended  for.  There  is  a 
distinction  between  a  stipulation  for  a  compensation  for  labor 
proportioned  to  the  profits,  which  does  not  make  a  person  a  pait* 
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ner,  and  a  stipulaii&n  far  an  inierestj  in  such  profits^  which 
entitles  the  party  to  an  account  as  a  partner. 

Under  the  contract  which  Darby  made,  the  Steinmyers  had 
no  right  to  an  account  as  partners.  They  had  on  it  an  action 
of  corenant  at  law,  and  on  shewing  the  profits  made,  they  would 
hare  been  ^ititled  to  damages,  according  to  the  covenant ;  one- 
half  after  deducting  the  clerk's  hire. 

I  am  funr,  as  I  was  on  the  circuit,  satisfied,  that  thdre  was  no 
parlperdiip  between  the  Steinmyers  and  Darby. 


George  Bobertson^  sunivor  of  Robertson  ^  CHlfiUinj  vs.  Aftn 

Shannon. 

CoBfltrnction  giTen  to  the  30th  seetion  of  the  Sheriff's  Act  of  1839 ;  the  schedule  of 
the  prisoner  need  not  be  filed  and  assigned,  before  notice  to  the  plaintiff  has  been 
l^ven  by  the  sheriff;  the  Act  was  intended  for  the  protection  of  the  sheriff  end  not 
for  the  benefit  of  the  prisoner;  to  discharge  a  prisoner  under  it  is  not  to  gife  Urn 
the  benefit  of  die  insolvent  debtor's  or  prison  bounds  Act 

The  case  of  RMuon  ^  CaidmU  ts.  Simpton,  3  Strob.  161,  eiqplained. 

Before  O'Neall,  J.,  at  Charleston^  May  Terrn^  1860. 

John  Shannon  had  been  confined  since  the  23d  April,  1839, 
in  the  jail  of  Charleston  district,  first,  under  a  bail  writ,  and 
then  tinder  a  co.  ««».  issued  by  Robertson  &  GilfiUin.  He  never 
applied  for  a  discharge  under  eithei  the  insolvent  debtors  or  the 
prison  boonds  Act  In  June,  or  Jnly,  1849,  the  sheriff  gave 
notice  to  the  plaintiff,  that  unless  the  maintenance  of  the  pris- 
oner was  paid,  or  security  to  pay  the  same  given,  he  would  be 
discharged.  The  plaintiff  did  not  pay  the  same  within  ten  days, 
or  at  any  time  afterwards,  or  give  security.  On  the  4th  of  May, 
1850,  a  notice  was  served  on  plaintiff's  attorneys,  that,  on  the 
opening  of  the  Court  on  the  «Miring  Monday,  or  as  soon  after 
as  a  hearing  cootd  be  had,  a  motion  would  be  made  fixr  the  dia* 
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charge  of  the  prisoner,  on  the  ground  that  the  plaintiff,  after 
proper  notice,  had  refused  to  pay  his  expenses,  6cc. 

On  the  13th  May,  the  motion  was  heard.  Affidavits  were 
read ;  one  of  the  sheriff,  stating  that  notice  had  been  served  on 
the  plaintiff;  another  of  the  prisoner,  in  which  he  deposed  "that 
all  the  money  which  he  had  when  he  went  into  jail,  has  been 
long  since  expended,  not  for  his  maintenance  nor  for  his  use,  but 
effectually  in  works  of  benevolence  and  charity;  that  he  has 
nothing  in  the  world  but  his  clothes,  and  a  few  articles  of  per- 
sonal use,  the  whole  not  worth  ten  dollars,  of  which  a  schedule 
IS  annexed  f  and  another  of  the  plaintiff,  in  which  he  deposed 
*'  that  at  the  time  of  the  issuing  of  the  bail  writ  against,  and  the 
arrest  of  the  said  John  Shannon,  in  this  case,  as  he  learned  from 
the  said  John  Shannon  himself,  the  said  John  Shannon  had  in  his 
possession,  as  his  own  property,  in  money,  the  sum  of  four  thous- 
and dollars,  which  this  deponent  verily  believes  the  said  John 
Shannon  still  has  in  his  possession,  or  under  his  control,  and  this 
deponent  verily  believes  that  the  said  John  Shannon  is  fraudu- 
lently concealing  his  property  and  funds,  and  withholding  the 
same  from  their  application  to  pay  his  debts,  for  which  be  is 
imprisoned,  and  that  all  allegations  of  his  inability  to  pay  gael 
fees  are  false,  pretensive  and  fraudulent,  and  that  the  discharge 
of  the  said  John  Shannon,  without  a  full  account  for  and  snnren- 
der  of  his  property  to  satisfy  this  deponent's  demand,  woald  be 
a  gross  wrong  to  this  deponent,  uid  an  outrage  on  his  joai 
rights." 

After  argument,  his  Honor  ordered  that  the  prisoner  be  broogfal 
into  Court,  the  next  day  at  10  o'clock,  A.  M.,  and  then  ordered 
him  to  be  discharged,  in  open  Court,  on  his  executing  an  assigft- 
ment  as  follows : 

^'  I  assign  the  property  mentioned  in  the  above  schedule  to 
George  Bx)bertson,  survivor  of  Robertson  d&  Gilfillin,  his  execu- 
tors, administrators  and  assigns. 

^  Witness  my  hand  and  seal,  al  Charleston,  this  14th  May. 
1850." 
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The  plaintiff  appealed,  and  now  moved  that  the  judgment  of 
his  Honor  be  reversed,  on  grounds,  inter  cUioj  as  follows  : 

1st.  That  the  defendant  was  not  entitled  to  his  dischaj^ 
under  the  Act  of  1839,  the  provisions  of  that  Act  not  having 
been  complied  with,  the  defendant  not  having  filed  his  schedule 
and  assigned  his  estate  previous  to  notice  given  to  and  demand 
on  plaintiff,  by  the  sheriff,  to  pay  the  goal  fees  of  defendant,  and 
defendant  not  having  satisfactorily  shewn  his  inability  to  pay 
the  said  fees. 

2d.  That  his  Honor,  by  discharging  the  defendant,  substantially 
admitted  a  fraudulent  debtor  to  the  benefit  of  the  insolvent  debt- 
ox's  Act,  so  far  as  plaintiff  is  concerned,  the  defendant  having 
had  at  least  four  thousand  dollars  in  his  possession  at  the  time 
of  his  arrest,  and  having,  as  shewn  by  his  own  affidavit,  wilful- 
ly squandered  that  sum,  while  in  gaol,  and  that  with  intent  to 
deprive  and  defraud  the  plaintiff  of  the  same. 

3d.  That  even  if  defendant  had  otherwise  brought  himself 
within  the  purview  of  the  Act  of  1839,  yet  under  the  authority 
of  the  case  of  Robinson  ^  Caldwell  vs.  Simpson,  the  sheriff 
was  bound  to  proceed  de  novo,  under  the  Act,  and  give  the  plain- 
tiff the  required  notice,  and  he  and  the  defendant  were  bound 
otherwise  to  comply  with  the  conditions  prescribed  by  the .  Act, 
before  the  defendant  could  be  legally  discha]^;ed. 

Yeadonj  for  the  motion. 
Petigruj  contra. 

Ourioy  per  O'Neall,  J.  This  Court  is  satisfied  with  the  de-  ' 
eision  below ;  and  only  deem  it  necessary,  in  answer  to  the 
grounds  of  appeal,  to  give  construction  to  the  30th  section  of  the 
Act  of  1839,  (11  Stat.  31)  in  the  particulars  to  which  they  make 
objection ;  and  in  connection  therewith,  to  explain  the  case  of 
JRobinson  ^  Caldwell  vs.  Simpson,  (3  Strob.  161.) 

It  is  first  assumed  by  the  appeal,  that  the  schedule  of  the  pris- 
oner must  be  filed,  and  an  assignment  made,  before  notice  can 
"be  given  by  the  sheriff  to  the  creditor  to  pay,  or  give  security  to 
pay,  the  maintenance  of  the  prisoner.    This  is  a  construction 
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titogeihet  imaginary ;  for  the  plain  reading  of  the  Act  shews, 
that  the  sheriff  was  to  give  the  notice ;  then,  if  the  creditor  re- 
fused or  neglected  to  pay,  or  give  the  security,  the  sheriff  was 
authorized  to  discharge  the  prisoner ;  ''  provided,  however,  that 
such  prisoner  shall,  before  he  is  discharged,  render,  on  oath,  a 
schedule  of  all  his  estate,  and  assign  the  same.''    Language  can- 
not be  plainer ;  and  it  is  only  necessary  to  read  it,  to  know  that 
after  the  notice  has  expired,  and  the  creditor  has  failed  to  pay, 
or  give  security  to  pay,  the  maintenance  of  the  prisoner,  he  (the 
prisoner)  may  file  his  schedule  on  oath,  and  assign  the  same, 
and  on  doing  so,  the  sheriff  may  discharge  him.    The  30th  sec- 
tion of  the  Act  of  1839  is  an  Act  for  the  benefit  of  the  sfa^iff. 
It  was  intended  very  properly  to  protect  him  from  keeping  and 
maintaining  a  prisoner  who  was  unable  to  pay  for  his  mainten* 
ance,  when  the  plaintiff  after  reasonable  notice  (ten  dajrs)  fiiiled 
to  pay,  or  to  give  security  to  pay.    To  discharge  a  prisoner  nnder 
such  circumstances  is  not  giving  him  the  benefit  of  the  insolvent 
debtors  or  prison  bounds  Act,  but  is  protecting  the  sheriff  against 
the  parsimony  of  a  plaintiff,  who,  to  gratify  his  cruelty,  would 
hold  a  man  in  bonds,  but  wish  another  to  feed  him.    The  case 
of  Robinson  4*  CcMweU  vs.  Simpson  never  was  intended  to  lay 
down  any  such  rule  as  that  supposed  by  the  3d  ground.    Indeed 
there  is  not  a  word  in  it  which  justifies  any  such  supposition. 
It  was  the  first  time  the  Act  had  been  attempted  to  be  applied; 
the  prisoner  had  been  convicted  of  fraud,  and  was  therefore  ex- 
cluded from  the  benefit  of  the  prison  boimds  and  insolvent  debt- 
ors Acts ;  and  the  Judge  below  thought  he  could  not  be  dis- 
charged under  the  30th  section  of  the  Act  of  1839.    The  Cooit 
of  Appeals,  in  reversing  his  decision,  thought,  in  the  particular 
case,  it  would  be  well  to  give  the  creditors  a  fresh  notice,  and 
accordingly  the  case  so  directed.    But  that  was  not  intended  to 
be  a  rule,  in  future,  for  all  cases.    That  case  settled  the  constnic- 
tion  of  the  Act,  and  after  it,  no  creditor  could  be  taken  advan- 
tage of,  by  supposing  that  the  sheriff  could  not  discharge  A» 
prisoner. 
The  other  grounds  of  appeal  may  be  answered,  by  saying 
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\  that  the  sheriff  never  waived  his  notice ;  that  the  plaintiff  had, 

r  in  the  first  place,  near  a  year  to  pay,  or  give  security,  and  in  the 

second  place,  he  had  another  notice  of  ten  days  from  the  4th  to 
the  14th  of  May ;  for  on  the  4th  he  had  notice  of  the  motion  to 
discharge,  and  on  the  14th  it  was  granted. 

The  motion  to  reverse  the  decision  below  is  unanifnausfy  dis- 
missed. 

I  Evans,  Wardlaw,  Frost,  Withers  uid  Whitvee,  JJ., 

^  concurred. 

Motion  dismissed. 

t 

I  


Brown  ^  Stone  vs.  John  Whiteford. 

Condict,  Jennings  4*  ^^*>  ^^  o^A^  plaintiffs^  vs.  The  Same. 

f 

la  attachment,  the  bond,  giyen  by  plaintiff  before  taking  out  the  writ,  should  be  in 
double  the  amount  sued  for:  if  the  action  is  asstimpsUj  the  bond  should  be  in  double 
the  amount  of  damages  laid  in  (he  wril, — if  deUf  and  damages  only  nominal  can 
be  tecovered,  the  bond  should  be  ibr  double  the  amount  of  the  debt  only ;  but  if 
damages  are  laid  to  coTer  interest,  then  the  bond  should  be  for  double  the  amount 
<if  the  debt  and  damages. 

Before  O'Neall,  J.,  ai  Colleton^  EaU  Term^  1860. 

These  were  wipits  in  attachment  The  case  of  Brown  &  Stone 
was  an  action  of  debt ;  the  other  cases  were  actions  of  assumpsit. 
A  motion  was  made  in  behalf  of  the  defendant  that  the  writs  be 
set  aside,  on  the  ground  that  the  penalty  of  the  bonds,  given  by 
the  plaintiffs  before  the  writs  were  issued,  was  for  the  amount  of 
the  damages  laid  in  the  writs,  and  not  for  double  that  amount, 
r  His  Honor  overruled  the  motion.     The  defendant  appealed, 

I  and  now  moved  this  Court  to  reverse  the  decision  of  his  Honor. 

)  Northropj  for  the  motion,  cited  11  Stat  76;  2  N.  &  McC.  110; 

Miller's  Comp.  164 ;  2  N.  &  McG.  125 ;  3  McG.  345 ;  1  Bich* 
412 ;  Harp.  38. 
Carn^  contra. 
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Curioy  per  Frost,  J.  The  motion  was  made  before  any  plea 
was  filed:  and  it  is  not  contested  that  it  should  be  granted,  if  the 
objection  to  the  bonds  be  sustained.  Boyd  vs.  Bojfd^  (2  N.  Sl 
McO.  125,)   Wigfall  vs.  Byne,  (1  Rich.  414.) 

The  Acts  of  1799  (7  Stat.  294,)  and  of  1839  direct  in  the  same 
terms  that  the  plaintiff,  before  a  writ  of  attachment  is  issued,  shall 
give  bond  "in  double  the  amount  for  which  the  attachment  is- 
sues." The  construction  which  has  been  given  to  the  first  Act 
must  govern  the  last 

In  Chrey  ads.  Youngs  (Harp.  38,)  the  damages  were  laid  in 
the  writ  at  $10,000,  and  the  plaintiff's  bond  was  given  for  $700. 
Johnson,  J.,  says,  the  damages  laid  in  the  writ  is  the  sum  sued 
for,  and  the  bond  ought  to  be  in  double  that  amount :  and  that 
there  was  no  doubt  the  motion  to  set  aside  the  writs  would  have 
prevailed,  if  it  had  been  made  in  proper  time :  but  that,  by  ap- 
,  pearing  and  pleading,  the  defendant  had  waived  all  objections  to 
the  regularity  of  the  writ.  In  Camherford  vs.  HaU,  (3  McC. 
34S,)  the  Circuit  Judge,  at  the  instance  of  the  attorney  of  the 
garnishee,  set  aside  all  the  proceedings,  in  a  suit  by  attachmenl, 
because  the  bond  of  the  plaintiff  was  taken  for  double  the  cause 
of  action  and  not  for  double  the  damages.  On  appeal  the  order 
was  reversed,  because  the  garnishee  could  not  make  the  objec- 
tion. These  cases  furnish  direct  authority  on  the  question.  The 
validity  of  the  objection  to  the  bonds  was  admitted  when  the 
objection  was  obviated.  If  this  were  not  so,  yet  the  cases  have 
recognized  and  established  a  practice  which  should  not  be  dis- 
turbed without  urgent  reasons. 

But  if  the  question  were  new,  the  construction  adopted  by  these 
cases  should  prevail.  The  clerk  is  directed  to  take  bond  firom 
the  plaintiff  in  double  the  amount  for  which  the  attachment  is 
issued.  In  assumpsit  the  damages  laid  in  the  writ  is  the  amount 
for  which  the  attachment  is  issued.  By  that  the  plaintifiPs  de- 
mand is  defined.  He  can  recover  so  much,  and  no  more.  That 
affords  the  only  direction  to  the  clerk  respecting  the  amount  for 
which  he  shall  take  the  bond.  The  causes  of  action  are  not  set 
out  in  the  writ;  nor  is  any  affidavit  of  the  debt  or  demand  made. 


^ 
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as  in  cases  for  bail.  It  is  customary  to  double  the  principal  sum 
of  the  cause  of  action  for  the  damages.  But  it  is  not  necessary. 
Any  sum  which  will  cover  the  plainti£Ps  demand  may  be  inserted 
in  the  writ.  If  the  clerk  should  assume  one^half  of  the  damages 
as  the  amount  for  which  the  writ  is  issued,  he  would  err  in  every 
case  in  which  the  cause  of  action  bears  interest.  The  interest 
may  be,  and  frequently  is,  a  large  increase  of  the  original  demand. 
There  can  be  no  measure  of  the  damages  for  which  the  writ  is 
issued,  except  the  sum  stated  in  the  writ ;  for  the  plaintiff  may 
declare  for  any  number  of  causes  of  action  within  that  amount 

The  sheriff  is  boimd  to  attach  properly  to  the  amount  of  the 
damages.  A  bond  for  only  half  the  damages  might  be  a  security 
not  half  sufficient  to  indemnify  the  defendant  against  any  illegal 
conduct  of  the  plaintiff  in  obtaining  the  writ. 

The  motion  to  set  aside  the  writs  and  dissolve  the  attachment 
is  granted  in  all  the  cases  in  assumpsit.  That  of  Brown  &  Stone  * 
has  been  stated  to  be  in  debt.  If  the  damages  are  merely  nomi- 
nal, the  debt  is  the  sum  sued  for ;  and  if  the  bond  is  taken  in 
double  that  amount,  the  motion  in  that  case  is  refused :  but  if  the 
damages  are  laid  to  cover  the  interest  which  may  be  due,  then 
the  debt  and  damages  are  the  sum  sUed  for;  and  if  the  bond  is 
not  taken  in  double  the  sum  sued  for,  the  motion  is  granted  in 
that  case  also. 

O'Neall,  Evans,  Wardlaw,  Withers  and  Whitner,  JJ., 
concurred. 

Motion  granted. 


A.  R.  Banner  vs.  The  South  Carolina  Rail  Road  Company. 

In  an  action  on  the  case  against  a  Rul  Road  Company,  to  recover  damages  for  the 
loss  of  cattle  of  the  plaintiff,  killed  by  the  engine  and  cars  of  the  Company,  in  their 
passage  along  the  road,  a  negligent  killing  must  be  shewn.  If  the  proof  shews  that 
the  killing  was  wilful  on  the  pari  of  the  engineer,  or  that  it  was  entirely  accidental, 
the  action  will  not  lie. 
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To  excuse  the  Company  on  the  groand  that  the  fcUling  waa  aeeidental,  it  ia  not 
enough  to  shew  that  it  waa  not  intentioDal:  it  must  be  shewn  to  hare  oocuRed 
unaToidably,  and  without  the  least  fault  on  the  part  of  the  engineer. 

When,  in  such  an  action,  the  plaintiff  proves  no  more  than  that  his  cattle,  pastuxing 
on  his  own  land,  were  killed  by  the  passenger  train  of  the  Company,  in  its  paasaga 
along  the  road,  and  the  value  of  the  cattle,  he  makes  out  a  prma  fade  case  of  neg^ 
gence,  which  entitles  him  to  recover,  unless  the  Company,  by  proof  of  the  paitica- 
lar  manner  or  circumstances  under  which  the  cattle  were  killed,  rebut  the  presump- 
tion of  negligence. 

Before  Frost,  J.,  at  CharUsttm^  October  Term,  I860. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 

"By  the  request  of  both  parties,  they  were  permitted  to  take  a 
verdict  in  this  case,  out  of  its  order  on  the  docket,  that  the  prin- 
ciple involved,  important  to  the  Company  and  to  the  community, 
might  be  adjudicated  in  the  Court  of  Appeals.  It  was  submitt^ 
to  the  decision  of  the  Circuit  Court,  without  argument  or  time  fot 
consideration,  in  the  press  of  business,  at  the  close  of  the  term. 

"The  plaintiff's  case,  as  stated  in  his  own  affidavit,  which  was 
admitted  to  be  evidence,  is,  that  between  the  first  day  of  Novem- 
ber, 1849,  and  the  fifth  day  of  October,  1850,  the  engines  and 
cars  of  the  passenger  trains,  belonging  to  the  Company,  had  nm 
over  and  killed,  of  the  plaintiff's  cattle,  four  milch  cows,  of  the 
value  of  $95 ;  one  steer,  of  the  value  of  $15 ;  and  two  heifers,  of 
the  value  of  $20 — amounting,  in  all,  to  $130.  In  each  case  ci 
killing,  neighbors  were  summoned,  who  appraised  the  cattle  at 
the  sums  stated.  In  so  doing,  the  plaintiff  pursued  the  published 
notice  of  the  Company,  that,  in  all  cases  of  cattle  killed,  the  car> 
penter  of  the  Company  and  two  neighbors  should  be  summoned 
to  appraise  the  value.  In  only  one  of  the  cases  stated  could  the 
carpenter  be  obtained ;  and  then  he  concurred  in  the  valuation. 
The  Rail  Road  passes  within  150  yards  of  the  door  of  the  plain- 
tiff^s  dwelling-house,  and  the  passenger  trains  pass  along  his  tract 
of  land  at  the  rate  of  about  twenty-five  miles  an  hour.  The  Cooi- 
pany  have  no  fence  or  enclosure  to  keep  the  plaintifi^'s  cattle  fiom 
straying  on  the  road.  One  of  the  cows  was  killed  by  the  Ridge- 
ville  train,  which  had  no  break  to  stop  it;  which  cow  was  valued 
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al  $26.  The  part  of  the  road  on  which  the  cattle  were  killed  is 
perfectly  straight  for  two  or  three  miles.  The  engineers  on  the 
rcMid  are  required  by  the  Company  to  bear  the  loss  of  all  cattle 
kUled. 

^For  the  defence,  John  Chalk,  an  engineer,  and  John  E.  Mar* 
ley,  a  conductor  on  the  road,  by  their  several  affidavits,  set  out 
the  danger  of  destruction  to  cattle  from  the  speed  of  the  trains, 
and  the  impossibility  of  arresting  their  progress  suddenly.  With 
the  use  of  the  breaks,  and  of  every  other  appliance,  the  train,  in 
full  speed,  cannot  be  stopped  in  a  distance  less  than  two  to  five 
hundred  yards.  They  represent  the  dangers  to  be  increased  by 
the  fright  and  insensibihty  to  danger  of  the  cattle,  which  fre- 
quently prompt  them  to  rush  before  the  train,  under  circumstan* 
oes  which  no  care  or  vigilance  can  avoid  or  prevent  proving  fatal. 
From  the  circumstances  detailed  by  them,  they  express  the  opin- 
ion 'that  the  destruction  of  cattle  upon  the  road  is  never  to  be 
attributed  to  negligence  or  carelessness.' 

^'The  liability  of  the  Company  for  the  cow  killed  by  the  Ridge- 
ville  train  was  admitted. 

^' Whilo  it  is  admitted,  by  the  case  submitted,  that  the  rest  of 
the  plaintiff's  cattle  were  destroyed  by  the  passenger  trains  of  the 
Company,  there  is  no  evidence  whatever  of  the  circumstances  or 
manner  in  which  they  were  destroyed.  It  cannot  be  assumed, 
from  the  facts  and  opinions  stated  by  the  witnesses  for  the  de- 
fence, that  the  destruction  of  cattle  by  the  Rail  Road  trains  can 
never  be  the  result  of  negligence,  since  negligence  is  confessed  in 
the  killing  of  the  plaintiff's  cow  by  the  Ridgeville  train.  Be- 
cause, in  many  cases,  the  destruction  of  cattle  by  the  trains  is 
inevitable,  that  does  not  warrant  the  assumption  that  in  all  cases 
it  is  so.  The  engineers,  conductors  and  agents  of  the  Rail  Road 
cannot  be  exempt,  by  virtue  of  their  employment,  from  the  impu- 
tation of  negligence,  to  which  otherwise,  in  common  with  all  per- 
sons, sui  juriSf  they  would  be  subject.  The  case  made  by  the 
evidence  is  not  such  as  can  protect  the  defendants  from  liability. 
It  is  therefore  contended  for  the  defence  that  when  it  is  admitted 
cattle  have  been  killed  by  direct  and  immediate  fiMrce,  and  Uie 
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own  property  as  not  to  injure  his  neighbor,  applies  to  the  oww 
of  the  cows  quite  as  much  as  to  the  Rail  Road  Company.   Go^ 
on  the  track  endanger  the  lives  of  passengers  and  engmeers^  and 
subject  the  property  of  the  Company  to  a  risk  of  injury  i&Mte- 
ly  beyond  their  own  value,  whenever  they  are  destroyed. 

Hayney  for  the  motion. 
,  contra. 

Curioy  per  Frost,  J.  The  report  presents  the  fiicts  of  a  caae 
made  and  submitted  in  the  Circuit  Court  On  it,  the  opinion  d 
the  Court  was  tdcen,  whether  the  evidence  was  sufficient  lo 
maintain  the  action,  and  support  a  verdict  for  the  plaintiff.  ]( 
in  the  judgment  of  the  Court,  it  was  not  sufficient,  a  noa-fivt 
should  be  entered ;  otherwise  a  verdict  should  be  taken  for  He 
plaintiff. 

One  of  the  points  presented  by  the  grounds  of  appeal  v^  \ 
whether  when  it  was  proved  that  the  cattle  of  the  plaintifi}  pas- 
turing on  his  own  land,  were  killed  by  the  passeng^  (rain  of 
the  Company,  in  its  progress  along  the  track  of  the  load,  and 
the  particular  circumstances  of  the  destruction  were  not  fiaelMfld, 
the  jury  might  infer  negligence  from  these  facts. 

The  damage  to  the  plaintiff  resulted  from  the  kitting  of  bu 
_  cattle  by  immediate  force.    If  trespass  were  brought  again^ 
the  engineer,  on  the  evidence  submitted  in  thiscasei  the  pbintif 
would  be  entitled  to  a  verdict  for  his  damages,  unless  the  defend* 
ant  showed  matter,  in  excuse  or  justification.     If  trespass  ^nn 
brought  against  a  drayman,  for  driving  against  and  killing  tk 
plaintiff's  horse,  on  proof  that  the  defendant  did  kill  the  p)^ 
tiff's  horse,  as  alleged,  without  any  further  evidence  of  theeD" 
cumstances  or  maimer  of  the  killing,  that  vroald  be  suflScientfa 
the  recovery  of  damages.    The  onus  would  be  thrown  on  tk 
defendant  to  discharge  himself  of  liability.     It  Tvould  be  no  de- 
fence that  the  defendant  was  shewn  to  have  been  in  the  yxc^ 
^f  a  lawful  employment,  and  was  lawfully  driving  his  dray,  i* 
a  public  street,  and  that  the  act  was  not  wiliul.     Leame  vs.  firij 
(3  East,  693.)    Every  act  must  be  either  vrilful,  or  n^ligcot,  oi 
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ftocidental.    In  trespass  the  plaintiff  may  recover,  if  the  injuri- 
ous act  is  either  wilful  or  negligent.    The  defendant  is  excused, 
if  it  is  wholly  accidental.    Proof  of  the  act,  and  of  the  injur^ 
1^  resulting  from  it,  is  prima  facie  evidence  that  the  act  was  done 

wilfully  or  negligently.    If  the  defendant  alleges  in  his  defence 
that  the  injury  was  accidental,  he  must  prove  it. 

But  this  is  an  action  on  the  case  against  the  Company,  to  recover 
damages  caused  by  the  negligence  of  their  engineer.  If  th^ 
engineer  drove  over  the  cattle  wilfully,  the  Company  is  not  lia-> 
ble.  To  maintain  his  action,  the  plaintiff  must  therefore  shew, 
that  the  cattle  were  killed  by  the  negligence  of  the  engineer. 
Both  plaintiff  and  defendant  admit  that  the  case  does  not  shew 
wilful  injury.  The  only  enquiry  for  the  jury  was,  did  the  in- 
jury result  from  negligence  or  accident  ?  If  not  accidental,  it 
must  have  been  negligent. 

In  an  action  of  trespass  against  the  engineer,  the  facts  stated 
would  be  prima  facie  evidence,  that  the  injury  was  wilful  or 
negligent  No  inference  or  presumption  of  law  would  arise, 
that  the  injury  was  accidental,  which  the  plaintiff  would  be 
required  to  rebut  by  evidence  of  the  particular  circumstances  of 
the  injury.  In  an  action  on  the  case,  the  same  facts  must  equally^ 
shew  a  prima  facie  case  of  negligence,  to  the  exclusion  of  any 
inference  or  presumption  of  law  that  it  was  accidental ;  unless, 
indeed,  the  same  facts  can  admit  of  inconsistent  inferences  or 
presumptions  of  law,  when  produced  in  evidence  in  different 
forms  of  action.  Then  the  facts  stated,  which  shew  damag^ 
firom  immediate  force,  are,  prima  fade^  sufficient  to  maintain  the 
plaintiff's  action ;  and  if  the  defendant  rests  his  defence  on  the 
groimd,  that  the  injury  was  accidental,  he  must  shew  it  by  evi- 
dence of  the  circumstances  and  manner  of  the  injury. 

To  maintain  the  defence  that  a  forcible  injury  is  accidental,  iK 
is  not  enough  to  shew  that  it  was  not  intentional,  but  it  must 
appear  to  have  occurred  unavoidably,  and  without  the  least  fault 
unputable  to  the  person  who  does  the  injury.  Jennings  vs.  Furt^ 
derburgr  (4  McC.  161)  was  an  action  of  trespass  for  shooting  the 
plaintiff's  slave.    The  ease  was  proved  by  the  admission  of  the 
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own  property  as  not  to  injure  his  neighbor,  applies  to  the  owner 
of  the  cows  quite  as  much  as  to  the  Roil  Road  Company.  CSows 
on  the  track  endanger  the  lives  of  passengers  and  engineers,  and 
subject  the  property  of  the  Company  to  a  risk  of  injury  infinite- 
ly beyond  their  own  value,  whenever  they  are  destroyed. 

Hayne,  for  the  motion. 
— — ,  contra. 

Curioj  per  Frost,  J.  The  report  presents  the  &ct8  of  a  case 
made  and  submitted  in  the  Circuit  Court  On  it,  the  opinion  erf 
the  Court  was  taken,  whether  the  evidence  was  sufficient  to 
maintain  the  action,  and  support  a  verdict  for  the  plaintiff.  U, 
in  the  judgment  of  the  Court,  it  was  not  sufficient,  a  non-«ait 
should  be  entered ;  otherwise  a  verdict  should  be  taken  fw  Ike 
plaintiff. 

One  of  the  points  presented  by  the  grounds  of  appeal  ia^ 
whether  when  it  was  proved  that  the  cattle  of  the  plaintii&^  pem- 
turing  on  his  own  land,  were  killed  by  the  passenger  train  of 
tfie  Company,  in  its  progress  along  the  track  of  the  road,  and 
the  particular  circumstances  of  the  destruction  were  not  disdlond, 
the  jury  might  infer  negligence  from  these  facts. 

The  damage  to  the  plaintiff  resulted  from  the  killing  of  his 
cattle  by  immediate  force.  If  trespass  were  brought  agaiiHt 
tEe  engineer,  on  the  evidence  submitted  in  this  case,  the  plaintiff 
would  be  entitled  to  a  verdict  for  his  damages,  unless  thedefend- 
ant  showed  matter,  in  excuse  or  justification.  If  trespass  woe 
brought  against  a  drayman,  for  driving  against  and  killing  die 
plaintiff's  horse,  on  proof  that  the  defendant  did  kill  the  plain- 
tiff's horse,  as  alleged,  without  any  further  evidence  of  the  cir- 
cumstances or  manner  of  the  killing,  that  would  be  sufficient  ibr 
the  recovery  of  damages.  The  anus  would  be  thrown  on  tbe 
defendant  to  discharge  himself  of  liability.  It  would  be  no  da- 
fence  that  the  defendant  was  shewn  to  have  been  in  the  parsiiii 
of  a  lawful  employment,  and  was  lawfully  driving  his  dray, 
a  public  street,  and  that  the  act  was  not  wiliul.  Leame  vs. 
(3  East,  693.)    Every  act  must  be  either  wilful,  or  n^ligoU, 
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ftocidental.  In  trespass  the  plaintiff  may  lecover,  if  the  injuri- 
ous act  is  either  wilful  or  negligent.  The  defendant  is  excused, 
if  it  is  wholly  accidental.  Proof  of  the  act,  and  of  the  injur^ 
resulting  from  it,  is  prima  facie  evidence  that  the  act  was  done 
wilfully  or  negligently.  If  the  defendant  alleges  in  his  defence 
that  the  injury  was  accidental,  he  must  prove  it. 

But  this  is  an  action  on  the  case  against  the  Company,  to  recover 
damages  caused  by  the  negligence  of  their  engineer.  If  th^ 
engineer  drove  over  the  cattle  wilfully,  the  Company  is  not  lia-^ 
ble.  To  maintain  his  action,  the  plaintiff  must  therefore  shew, 
that  the  cattle  were  killed  by  the  negligence  of  the  engineer. 
Both  plaintiff  and  defendant  admit  that  the  case  does  not  shew 
wilful  injury.  The  only  enquiry  for  the  jury  was,  did  the  in- 
jury result  from  negligence  or  accident  ?  If  not  accidental,  it 
must  have  been  n^ligent 

In  an  action  of  trespass  against  the  engineer,  the  facts  stated 
would  be  prima  facie  evidence,  that  the  injury  was  wilful  or 
negligent  No  inference  or  presumption  of  law  would  arise, 
that  the  injury  was  accidental,  which  the  plaintiff  would  be 
required  to  rebut  by  evidence  of  the  particular  circumstances  of 
the  injury.  In  an  acti<m  on  the  case,  the  same  facts  must  equally^ 
shew  a  prima  facie  case  of  negligence,  to  the  exclusion  of  any 
inference  or  presumption  of  law  that  it  was  accidental ;  unless, 
indeed,  the  same  facts  can  admit  of  inconsistent  inferences  or 
presumptions  of  law.  when  produced  in  evidence  in  different 
forms  of  action.  Then  the  facts  stated,  which  shew  damag^ 
firom  immediate  force,  are,  primafaciej  sufficient  to  maintain  the 
plaintiff's  action ;  and  if  the  defendant  rests  his  defence  on  the 
ground,  that  the  injury  was  accidental,  he  must  shew  it  by  evi- 
dence of  (he  circumstances  and  manner  of  the  injury. 

To  maintain  the  defence  that  a  forcible  injury  is  accidental,  iK* 
is  not  enough  to  shew  that  it  was  not  intentional,  but  it  must 
appear  to  have  occurred  unavoidably,  and  without  the  least  fault 
imputable  to  the  person  who  does  the  injury.  Jennings  vs.  Fuifi 
derburg  (4  McC.  161)  was  an  action  of  trespass  for  shooting  the 
plaintiff's  slave.    The  ease  was  proved  by  the  admission  of  the 
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defendant ;  he  said  that  he  had  surprised  the  slave  in  a  camp 
of  runaways,  and  had  fired  his  gun  over  their  heads,  so  as  not 
to  take  effect  on  them,  and  that  the  plaintiff's  slave  was  killed 
by  a  random  shot,  which  had  been  turned  out  of  its  directioiL 
It  was  held  that  it  was  not  sufficient  to  excuse  the  defendant, 
that  the  act  was  unintentional ;  that  the  pursuit  of  the  ninaTray 
slaves  was  lawful  and  laudable,  and  the  firing  of  the  gun,  mere- 
ly to  intimidate  them,  was  innocent ;  but  the  defendant  should 
have  reflected  how  easily  a  ball  may  be  glanced  from  its  direc- 
tion, and  that  the  trespass  could  not  be  excused  as  accidental, 
because  the  killing  of  the  slave  was  not  wholly  without  &uit 
If  the  defendant  pleads,  specially,  that  the  injury  was  the  result 
of  accident,  he  must  set  out  the  case,  with  all  its  circumstances, 
so  that  it  shall  appear  to  the  Court  that  the  injury  was  inevita- 
ble, and  that  the  defendant  had  committed  no  negligence  to  give 
occasion  to  the  hurt ;  for  no  man  shall  be  excused  of  a  trespass, 
except  it  may  be  judged  utterly  without  his  fault  Weaver  vs. 
Ward  (Hob.  134.) 

Negligence  cannot  be  defined  by  any  rules  of  evidoice ;  it 
must  be  inferred  from  all  the  facts  of  the  case.    It  may  aome- 

^.  times  be  doubtful  whether  an  injurious  act  was  negligent  or  ac- 
cidental.   In  such  cases  the  jxiry  only  can  decide,  bearing  in 
mind  that  it  is  not  incumbent  on  the  plaintiff  to  negative  acci- 
dent, but  on  the  defendant  to  prove  it 
In  an  action  of  assumpsit  by  a  passenger,  against  the  pioprie- 

^  tor  of  a  coach  for  negligence,  whereby  the  plaintiff  was  thrown 
off  the  coach  and  injured,  it  was  held  that  the  plaintiff"  made  a 
prima  facie  case  of  negligence,  when  he  proved  the  accident 
and  the  damage  he  suffered.  It  might  be  impossible  to  give  anj 
other  evidence  of  negligence.  The  defendant  has  the  means  to 
repel  this  presumption,  if  it  be  unfounded,  and  it  is  incumbent 
on  hini  to  make  out  that  the  damage  resulted  from  accident 
Christie  vs.  Origgs  (2  Cam.  79.)  In  Pigot  vs.  the  JEastern 
Counties  Railway  Companff,  (54  Eng.  C.  L.  R.  228,)  it  was  ad- 
judged that  the  fact,  that  the  premises  were  fired  by  sparks  horn 
a  passing  engine,  is  prima  fade  evidence  of  negligence  on  the 
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part  of  the  Company,  rendering  it  incumbent  on  them  to  riiew 
that  some  precautions  had  been  adopted  by  them,  reasonably 
aofficient  to  prevent  such  accident.  Aldridge  vs.  the  Great 
Western  Railway  Cmrvpany^  (42  Eng.  C.  L.  R.  273,)  was  a  case 
stated  under  the  statute  3  &  4  William  lY.  The  fkcts  submit* 
ted  were,  that  a  stack  of  beans  in  the  plaintiff's  field,  near  the 
track  of  the  road,  was  fired  and  destroyed  by  sparks  firom  an 
engine,  in  its  passage  along  the  road,  and  past  the  plaintiff's 
field.  The  engine  was  such  as  were  ordinarily  used  on  Rail 
Roads ;  and,  at  the  time  the  injury  was  done,  was  used  in  the 
ordinary  manner  and  for  the  purposes  authorized  by  the  Act  of 
Parliament,  incorporating  the  Company.  It  was  adjudged  by 
tixe  whole  Court  that  the  plaintiff  could  not  be  nonsuited,  but 
that  the  case  was  proper  for  the  decision  of  a  jury.  It  was  ad- 
mitted that  the  plaintiff  should  shew  some  carelessness,  or  lay 
facts  before  the  jury,  from  which  negligrace  might  be  inferred ; 
but  it  was  the  opinion  of  the  Court  that,  from  the  facts  stated, 
the  jury  might  infer  negligence.  In  Simpson  vs.  the  Portsmouth 
4*  Roanoke  Rail  Road  Company^  (2  Iredell,  140)  proof  that  the 
defendant's  fence  was  destroyed  by  sparks  from  the  Company's 
engine,  was  held  sufficient  to  go  to  the  jury,  and  from  the  £Bict  of 
damage  to  the  plaintiff,  by  the  sparks,  negligence  might  be  in- 
fened. 

It  must  be  assumed,  by  the  terms  of  the  case  submitted,  that 
the  verdict  was  rendered  by  the  jury  after  consideration  of  the 
evidence.  Is  there  sufficient  ground  to  set  it  aside  ?  That  the 
Company  did  not  produce  witnesses  to  shew  how  the  damage 
occurreJ,  nor  explain  why  they  omitted  to  do  so,  tends  to  induce 
the  belief  that  they  could  make  no  defence.  They  had  the  wit- 
nesses under  their  control.  The  plaintiff  may  not  have  been 
present  when  his  cattle  were  killed,  and  may  not  be  able  to  dis- 
cover who  were  the  persons  employed  on  the  train  when  the 
damage  was  done.  When  a  party  is  charged  with  an  act  or 
declaration,  which  may  subject  him  to  an  action,  and  does  not 
deny  it,  his  silence  is  construed  into  an  admission.  The  same 
construction  may  be  put  on  a  party's  omission  to  offer  testimony 
22 
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in  his  defence,  when  it  is  in  his  power  to  produce  the  witnesses 
who  might  exculpate  him. 

The  frequent  repetition  of  injury,  under  similar  circumstances^ 
creates  a  presimiption  of  negligence.  In  less  than  a  twelve- 
month, seven  head  of  the  plaintiff's  cattle  were  succesdyely 
destroyed.  The  rule  of  the  Company,  charging  the  ei^ineer 
with  the  value  of  cattle  destroyed,  is  an  admission,  by  the  Com- 
pany and  its  engineeis,  that  in  many  cases,  at  least,  the  destroy 
tion  may  be  avoided  by  care. 

It  would  give  dangerous  Ucense  and  indemnity  to  the  destruc- 
tion of  cattle,  if  the  Company  and  its  engineers  were  protected 
by  a  presumption  of  law,  that  the  destruction  is  inevitable,  and 
the  ontis  were  thrown  on  the  plaintiff  to  repel  this  presumpdoQ 
by  evidence  of  the  particular  manner  and  circumstances  ia 
which  the  cattle  were  destroyed.  The  owner  can  seldom  know 
who  may  be  the  persons  in  charge  of  the  train  when  an  injury 
is  done,  and  if  he  does  discover  them,  they  cannot  maintain 
his  claim  without  charging  themselves  with  a  liability  to  pay  it 

The  motion  is  refused. 

O'Neall,  Evans,  Wardlaw  and  Whitneb,  JJ.,  concuned. 

Motion  refused. 


HavUandj  Risley  4*  Co.  vs.   W.  F.  Simons. 

The  Clerk  of  the  City  Court  of  Charleston  has  authority  to  iasae  commissioosfr 

the  exBnunation  of  witnesses. 
Where  a  biU  of  exchange  is  payable  to  and  indorsed  by  a  Jifm,  the  indoisee,  is  ^ 

daring  upon  it  against  the  acceptor,  need  not  set  forth  the  names  of  the  membcff 

of  the  firm. 
The  subsequent  indorsee  of  a  bin  of  exchange  may  give  the  same  in  evideoeeiv 

recover  against  the  acceptor  on  a  count  for  money  had  and  received. 

In  the  City  Court  of  Charleston^  February  Term,  1850. 

The  report  of  his  Honor,  the  Recorder,  is  as  follows : 
<<This  was  an  action  by  plaintiffis  (as  indorsees)  of  a  bill  ^ 


APPEALS  AT  LAW.  339 


Charleston,  January,  1861. 


exchange  for  $300,  payable  to  Wm.  J.  White  &  Co.,  drawn  by 

one Simons  on  the  defendant,  and  accepted  by  him. 

The  declaration  stated  the  bill  to  be  payable  to  Wul  J.  White 
&  Co.  and  to  have  been  indorsed  by  them  to  the  plaintiffs.  The 
declaration  did  not  set  out  the  names  of  the  persons,  individu- 
ally, who  composed  the  firm  of  Wm.  J.  White  &  Co.  The 
plaintiffs  offered  in  evidence  the  testimonyof  one  James  H.  Ray, 
taken  by  commission  sent  from  this  court,  and  executed  in  New 
York.  The  defendant  made  the  objection,  stated  in  his  first 
groimd  of  appeal,  to  the  reception  and  reading  of  the  evidence 
offered,  to  wit : — "  because  the  commission  was  granted  by  the 
clerk,  and  not  the  Recorder,  and  that  it  was  not  under  the  seal  of 
the  court."  It  was  argued  by  the  defendant's  counsel,  that  the 
Act  of  the  Legislature  of  1836  gives  power  to  the  Recorder  to 
issue  a  commission,  and  it  should,  therefore,  appear  to  have  been 
issued  or  granted  by  him,  m  it  were  personally,  and  not  by  the 
clerk.  I  did  not  recognize  the  force  of  this  objection,  and  regard- 
ed the  commission,  issued  under  the  seal  of  the  court  and  signed 
by  the  clerk,  as,  perhaps,  the  most  proper  and  highest  evidence 
that  it  was  in  fact  and  in  law  issued  by  the  Recorder.  But,  inde- 
pendently of  this,  the  Act  of  1842  expressly  directs  that  all  writs 
and  process  in  this  court  shall  be  issued  from  it,  tested  in  the 
name  of  the  clerk  of  the  court,  in  the  same  way  as  they  are 
required  to  be  in  the  State  courts.  With  regard  to  the  objection 
to  the  seal,  I  thought  it  sufficient,  if  the  court,  on  inspection, 
recognized  it,  as  it  did,  as  giving  all  necessary  authenticity  to 
the  writ,  and  as  the  seal  of  the  court.  For  these  reasons  I  over- 
ruled the  objection,  and  the  testimony  was  read. 

*'The  proof  was,  in  substance,  that  one White,  whom 

witness  knew  to  be  a  partner  in  the  concern  of  Wm.  J.  White 
&,  Co.  indorsed  the  bill,  by  signing  the  name  of  Wm.  J.  White 
&,  Co.  on  the  bill. 

<<The  plaintiffs,  in  their  declaration,  had  set  forth  the  bill  as 
being  transferred  to  them  directly  by  the  payees ;  but,  on  inspec- 
tion of  the  bill,  on  the  trial,  there  appeared  several  indorsements 
subsequent  to  that  of  the  payees.    The  genuineness  of  these  in- 
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dorsements  was  also  proved  by  the  same  witness.    All  diese  in- 
dorsements were  in  blank. 

"  The  plaintiffs  closed,  and  the  defendant's  counsel  moved  for 
a  nonsuit,  on  the  second  and  third  grounds  taken  in  his  notice 
of  appeal. 

"As  to  the  second  ground,  I  decided  that,  in  declaring  on  a 
note  or  bill,  as  the  indorsee  of  a  firm,  it  is  not  necessary  to  set 
forth  the  names  of  the  members  of  the  firm.  If  authority  is 
needed  to  sustain  this  position,  I  would  refer  to  Chitty  on  Bills, 
680-1  (Am.  ed.  of  1839) ;  Cochran  vs.  Scott  (3  Weod.  229). 
See  also  Chitty  on  Plead.  3  vol.  35,  (Am.  ed.  of  1818,)  citing  2 
Campb.  Rep.  604 ;  4  lb.  78. 

"  As  to  the  third  ground,  I  decided  that,  notwithstanding  the 
subsequent  indorsements  to  that  of  Wm.  J.  White  &  Ck).  appear- 
ing on  the  bill,  the  plaintiffs  might  still  recover  as  the  immediate 
indorsees  of  Wm.  J.  White  &  Co.  on  the  special  count  on  the 
bill,  upon  striking  out  these  subsequent  indorsements,  or,  without 
doing  this,  upon  the  count  for  money  had  and  received,  which  I 
understood  to  be  contained  in  the  declaration. 

'^  As  to  the  right  of  the  indorsee  to  recover  against  the  accep- 
tor, claiming  title  under  the  first  indorsement,  although  theie 
appeared  subsequent  indorsements  on  the  bill,  on  striking  out 
those  indorsements  on  the  trial,  I  would  refer  to  Chitty  on  Bilk. 
(Am.  ed.  of  1839,)  p.  688.    As  to  the  right  of  the  indorsee » 
recover,  in  such  case,  against  the  acceptor,  on  the  count  formooef 
had  and  received,  the  subsequent  indorsements  being  proved  to 
be  genuine,  which  was  done  in  this  case,  (although  there  appeal^ 
to  be  some  conflict  in  the  English  cases  on  this  subject)  I  wouli 
refer  to  the  case  of  Rockefeller  vs.  Robismh  (17  Wend.  M 
206,)  as  a  case  directly  in  point;  also  to  the  case  of  Penn^ 
Flack  ^  Cooley,  (3  Gill  and  Johnson's  Rep.  369,)  cited  in  Chitty 
on  Bills  (same  edition) ;  the  first  case  at  p.  694,  the  second  atp- 
596  (a).    The  principle  involved  and  apparently  sustained))! 
these  cases,  would  seem  to  be  that,  by  the  acceptance  of  thelA 
the  acceptor  acknowledges  so  much  money  in  his  hands  as  the 
bill  calls  for,  which  he  engages  to  pay  according  to  the  tenns  d 
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the  bill,  to  the  payee  or  his  order ;  or,  in  other  words,  and  in 
effect,  to  any  bona  fide  holder,  into  whose  possession  the  bill 
may  come  in  the  regular  course  of  transfer  and  indorsement. 
These  transfers  being  all  proved,  entitles  the  remotest  holder,  as 
well  as  the  first  indorsee,  and  upon  the  same  reason,  to  claim 
payment  of  the  amount  of  the  bill,  from  the  acceptor,  as  so  much 
money  had  and  received  to  his  use ;  or  as  so  much  money 
which,  ex  equo  et  bono,  the  acceptor  is  bound  and  ought  to  pay 
to  the  holder,  and  which  is  properly  recoverable,  in  that  aspect, 
under  this  count" 

The  defendant  appealed,  and  now  moved  this  court  for  a  new 
trial  or  nonsuit,  on  the  grounds : 

1.  Because  it  is  submitted  that  his  Honor  should  not  have 
allowed  the  commission  sued  out  in  this  case  to  be  read,  because 
it  was  granted  by  the  clerk,  and  not  the  Recorder,  and  not  imder 
the  seal  of  the  court 

2.  Because  his  Honor  held  that  the  names  of  the  members  of 
Ihe  firm  of  W.  J.  White  &  Ck>.  under  whom  plaintiffs  claimed, 
need  not  be  set  forth  in  the  declaration. 

3.  Because  the  plaintiffs  alleged  that  Wm.  J.  White  ic  Co. 
indorsed  the  bill  of  exchange  to  the  plaintiffs,  but  the  copy  of  the 
bill  filed  with  the  declaration,  and  the  proof  offered  by  the  plain- 
tiffs, showed  it  was  not,  in  fact,  indorsed  by  Wm.  J.  White  A 
Co.  to  the  plaintiffs,  but  by  some  other  holder. 

Kunhardty  for  the  motion. 

Brewster,  contra,  cited,  on  the  first  ground,  the  2d  section  of 
the  Act  of  1842,  (11  Stat  238).  On  the  2d  ground,  he  cited  3 
Wend-  229 ;  8  Wheat  642 ;  3  Chit  PL  35.  On  the  3d  ground, 
he  contended  that,  in  an  action  by  an  indorsee  against  the  ac- 
CDptor  of  a  bill  of  exchange,  the  bill  is  at  least  prima  fade 
evidence  of  money  had  and  received  by  the  defendant  to  the 
use  of  the  plaintiff:  that  the  plaintiffs  in  this  case,  therefore, 
were  entitled  to  retain  their  verdict  under  the  count  for  money 
had  and  received.  Bail,  on  Bills,  392 ;  3  T.  R.  174,  182 ;  Wes- 
ton vs.  Penniman,  1  Mason,  306 ;  Wallace  vs.  MeConnell,  13 
Peters,  136;  12  Johns.  R.  90;  3  Bur.  1516;  17  Wend.  206  j 
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Hughes  vs.  Wheeler,  8  Cowen,  77;  6  Wend.  490;  Cole  vs. 
Cushing,  8  Pick.  48 ;  11  Pick.  316 ;  4  Pick.  241 ;  12  Mass.  R. 
172 ;  4  Wend.  411 ;  Stark.  Ev.  part  4,  p.  302 ;  Green.  Ev. 
i  112,  117 ;  Story  on  Bills,  §  268 ;  2  Arch.  N.  P.  67 ;  2  Wheat 
385. 

Ouricii  per  Frost,  J.  It  is  scarcely  necessary  to  add  any 
thing  to  the  report  of  the  Recorder,  on  the  several  grounds  of 
appeal. 

The  authority  of  the  Clerk  of  the  City  Court  to  issue  com- 
missions to  take  the  depositions  of  witnesses,  residing  out  of  the 
city,  is  affirmed  for  the  reasons  assigned  by  the  Recorder. 

It  is  to  be  inferred  from  the  report,  that  the  objection  to  the 
seal  of  the  court,  attached  to  the  commission,  was,  that  the  im- 
pression of  the  device  of  the  seal  was  not  visible.  That  objec- 
tion was  overruled  in  the  case  of  the  iState  vs.  McElmurray,  (3 
Strob.  33.) 

In  addition  to  the  authorities  cited  in  the  report,  on  the  second 
ground  of  appeal,  may  be  added,  the  judgment  of  the  Supreme 
Court,  delivered  by  Story,  J.  in  Childress  vs.  Emory,  8  Wheat. 
670. 

In  Bailey  on  Bills,  392,  it  is  affirmed  that  an  acceptance  is, 
prima  facie,  evidence  of  money  had  and  received  by  the  ac- 
ceptor to  the  use  of  the  holder ;  and  of  money  paid  by  the  holder 
to  the  use  of  the  acceptor.  The  position  is  confirmed  by  Tat- 
lock  vs.  Harris,  3  T.  R  174,  and  Vere  vs.  Lewis,  3  T.  R  182. 
In  Rahorg  vs.  Peyton,  2  Wheat.  385,  Judge  Story  says  that,  in 
point  of  law,  every  subsequent  holder,  in  respect  to  the  accep- 
tor of  the  bill  of  exchange  and  maker  of  a  note,  stands  in  the 
same  predicament  as  the  payee.  An  acceptance  is  just  as  much 
evidence  of  money  had  and  received,  by  the  acceptor,  to  the  use 
of  such  holder,  and  of  money  paid  by  such  holder,  to  the  use  of 
such  acceptor,  as  if  he  were  the  payee.  The  theory  of  a  bill  of 
exchange  is,  that  it  is  an  assignment  to  the  payee  of  a  debt,  due 
by  the  acceptor  to  the  drawer;  and  the  acceptance  imports  that 
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tfie  acceptor  is  a  debtor,  to  the  drawer^  to  the  amount  of  thebiU. 
Hence  it  has  been  said,  that  the  effect  of  the  transaction  is,  to 
appropriate,  by  an  agreement  between  the  parties,  so  mueh 
money  to  the  account  of  the  holder. 

The  motion  is  dismissed. 

O^Neall,  Evans,  Wardlaw,  Withers  and  WhitneR|  JJ. 
concurred. 

Motion  dismissed. 


Patrick  ONeall  vs.  Michael  McBrids. 

Plaintiff  brought  trover  for  negroes  against  P.,  and  obtained  an  order  that  he  give 
security,  under  the  Act  of  1H27 ;  but,  instead  of  taking  such  security,  the  sheriff 
took  a  bail  bond,  with  the  defendant  as  bail.  P.  placed  the  negroes  in  the  posset- 
sion  of  defendant,  who  sold  them  for  S925,  and  the  money  was  left  with  him  as  a 
deposit  in  place  of  the  negroes.  Plaintiff  recovered  judgment  for  $800  in  the  action 
of  trover,  and  the  defendant,  still  having  the  money  in  hand,  admitted  to  plaintiff's 
attorney  that  he  held  it  as  a  deposit  to  stand  in  place  of  the  negroes  if  the  suit  went 
against  P.  This  was  an  action  of  assumpsit  to  recover  the  amount  of  the  judgment 
in  trover  out  of  the  $9S5  which  defendant  held:  a  short  time  before  the  trial  defend- 
ant paid  the  money  to  a  creditor  of  P.,  who  claimed  it  The  jury  found  for  the 
plaintiff,  and  the  Court  refused  to  distuib  the  ytrdici—' balding  that,  from  the  facts 
proved,  a  special  promise  to  pay  the  amount  of  the  judgment  out  of  the  money  in 
defendant's  hands,  might  fairly  be  presumed. 

Before  O'Neall,  J.,  at  Charleston,  May  Term,  1850. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows  : 

"This  was  an  action  of  assumpsit.  The  facts  upon  which  I 
thought  the  plaintiff  might  be  entitled  to  recover,  mainly  ap- 
peared from  the  testimony  of  Patrick  McBride,  a  witness  for  the 
defendant. 

"  The  facts,  as  I  understood  them  from  his  testimony,  and  that 
of  A.  0.  Magrath,  Esq.,  connected  with  a  former  recovery  in 
trover,  in  which  this  plaintiff  and  Patrick  McBride  were  parties, 
^were  about  as  follows  : 

"  Patrick  O'Neill  had  the  legal  title  to  two  slaves,  in  the  pos- 
session of  Patrick  McBride.    He  demanded  them,  and  Patrick 
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McBride  refused  to  give  them  up,  supposing  that  he  had  the  right 
to  apply  them,  as  the  property  of  one  Mallan,  in  exoneration  of 
his  liability  for  him  as  his  indorser.  O'Neill  brought  trover,  and 
made  affidavit  under  the  trover  Act  to  compel  McBride  to  give 
security  for  the  forthcoming  of  the  slaves ;  but,  instead  of  diat, 
McBride  merely  gave  bail,  his  brother,  the  defendant ;  and  hav- 
ing sold  the  slaves  for  $925,  he  deposited  the  proceeds  with  his 
brother,  the  defendant,  to  stand  in  the  place  of  the  slaves^  and  to 
be  paid  over  on  the  determination  of  the  action  of  trover.  The 
plaintiff  in  that  case  recovered  $800,  and  after  the  case  was  de- 
cided, to  the  surprise  of  all,  it  was  found  that  there  was  no  surety 
under  the  trover  Act,  but  that  the  defendant  was  merely  bail. 

''After  various  attempts  to  settle  the  matter,  this  suit  was 
brought,  and  a  short  time  before  the  trial  of  this  case  the  money 
was  paid  by  the  defendant  to  Jas  M.  Walker,  Esq.,  who  claimed 
it  in  some  right  against  Patrick  McBride,  The  jury  were  told 
if,  from  the  evidence,  they  believed  that  the  money  was  the  pro- 
ceeds of  the  slaves  belonging  to  the  plaintiff,  wrongfully  converted 
by  Patrick  McBride,  and  that  he  had  deposited  it  with  the  de- 
fendant in  place  of  the  slaves,  and  to  be  by  him  paid  to  the  plain- 
tiff, if  he  succeeded  in  the  action  at  law,  then  the  plaintiff  might 
recover ;  otherwise,  not.    The  jury  found  for  the  plaintiff." 

The  defendant  appealed,  and  now  moved  for  a  new  trial. 

Northropi  for  the  motion. 
Campbelly  contra. 

Curia,  per  O'Neall,  J.  In  this  case,  the  facts  having  gone 
to  the  jury,  with  no  improper  instructions  from  the  Court,  ordi- 
narily,  it  would  not  have  been  necessary  to  have  said  a  word 
more.  But  as  there  is  some  division  of  opinion  in  the  Court, 
and  as  I  have  been  given  to  understand  that  the  reasons  of  the 
minority  will  be  expressed  by  a  dissent,  I  must  also,  in  justice  to 
myself  and  my  brethren  who  concur  with  me,  assign  our  reasons. 
It  must  be  remembered  that  the  plaintiff  relies  on  a  special  as- 
sumpsit, and  this  has  been  found  by  the  jury  on  proof  which 
may  very  well  admit  the  construction  put  on  it  by  them.  How 
can  this  Court  say  they  are  wrong  ?    For  every  one  knows  how 
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differently  evidence  appears  from  the  lips  of  a  witness^  from  what 
it  does  when  reported  in  the  most  accurate  manner.  In  this  case 
a  mere  outline  of  the  testimony  was  preserved  on  my  notes,  and 
sketched  very  briefly  in  my  report.  To  have  taken  down  all  of 
Messrs.  Magrath's  and  McBride's  testimony,  would  have  required 
the  skill  of  a  stenographer. 

But  the  facts  which  we  have  will  abundantly  vindicate  the 
verdict    The  slaves  were  the  property  of  the  plaintiff:  they  were 
in  the  possession  of  Patrick  McBride :  as  soon  as  they  were  de- 
manded from  him,  and  a  suit  brought,  he  placed  them  in  the 
hands  of  this  defendant,  by  whom  they  were  sold  and  the  money 
received.    He  did  not  pay  the  proceeds  to  his  brother,  but,  as  he 
was  bail,  the  money  was  left  with  him  as  a  deposite  in  place  of 
the  slaves.    On  these  &cts,  what  would  have  hindered  the  owner 
from  dropping  his  action  against  Patrick,  waiving  the  tort,  and 
fiueing  Michael  in  assumpsit  for  the  proceeds?    That  such  an 
Miction  could  be  maintained^  is  clear :  so  says  Mr.  Chitty  (1  Ch. 
PL  68—100,)  and  BuUer,  J.  in  his  N.  P.  131.    But  he  did  not; 
he  went  on ;  recovered  against  Patrick :  and  the  defendant,  still 
hftving  the  money  in  hand,  in  a  conversation  with  Mr.  Magrath, 
wben  the  latter  told  him  his  brother  Patrick  had  informed  him 
that  he  had  deposited  with  him  the  proceeds  of  the  slaves  sold, 
to  stand  in  their  place  if  the  suit  went  against  him,  admitted  that 
he  had  s<mie  things  for  that  purpose.    This  the  grounds  of  ap- 
peal admit  was  the  money.    How  can  this  be  otherwise  under- 
stood than  as  a  promise  to  pay  the  money  to  the  plaintiff,  if  he 
recovered  ?    What  was  the  amount  of  the  money  thus  deposited, 
or  how  it  arose,  did  not  appear,  till  Patrick  McBride  was  sworn. 
He,  however,  supplied  what  was  so  material  to  the  plaintiffs  case, 
and  hence,  therefore,  I  stated  in  the  report  that  it  was  mainly  from 
his  testimony  that  the  plaintiff  was  entitled  to  recover.    Without 
it,  I  still  think  the  plaintiff  could  not  have  recovered.    With  it, 
the  plaintiff  was  plainly  entitled  to  have  a  verdict.    The  money 
was  the  proceeds  of  his  (the  plaintiff's)  own  slaves,  as  appeared 
from  Patrick's  evidence.    Ex  eqtio  et  bono  the  plaintiff  was  enti- 
tled to  have  it    The  only  obstacle  to  an  action  for  money  had 
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and  received  was  the  technical  one  of  the  verdict  against  Patrick 
in  the  action  of  trover.  Still  the  equitable  right  of  the  plaintiff 
to  the  money  remained,  and  that  was  consideration  enough  to 
support  the  special  promise  which  was  fairly  to  be  presumed 
from  the  conversation  between  Michael  and  Mr.  Magrath. 

I  tliink,  therefore,  the  verdict  was  well  warranted. 

It  is  no  objection  to  say  the  defendant  paid  the  money  to  an- 
other. He  paid  it  a  few  days  before  the  trial.  It  was  at  his 
peril  he  thus  acted,  and  if  he  has  to  pay  it  twice,  it  is  no  more 
than  he  richly  deserves. 

The  motion  is  dismissed. 

Evans,  Withers  and  Whitner,  JJ.,  concurred. 

Frost,  J.,  dissenting.  A  minority  of  the  Court  are  in  favor 
of  a  new  trial,  because  there  is  not  sufficient  evidence  that  the 
money  was  deposited  by  Patrick  McBride  with  the  defendant 
for  the  use  of  the  plaintiff,  and  to  be  paid  to  the  plaintiff  if  he 
recovered  in  the  action  of  trover.  The  evidence  rather  shews 
that  the  money  was  deposited  with  the  defendant  for  his  own 
indemnity,  against  his  liability  in  the  trover  bond.  This  is  the 
more  probable  inference  from  the  transaction.  Even  if  the  mo- 
ney had  been  deposited  with  the  defendant,  under  instructions  to 
pay  it  to  the  plaintiff,  if  he  should  recover  in  the  trover  suit,  Pat- 
rick McBride  might  revoke  that  application  at  any  time  before 
the  defendant  had  paid  it  to  the  plaintiff,  or  had,  by  a  promise  or 
otherwise,  incurred  a  liability  to  the  plaintiff  to  pay  the  money 
to  him.  There  is  no  evidence  of  such  promise  or  liability.  Pat- 
rick McBride  and  Mallan  sanctioned,  if  they  did  not  direct,  the 
payment  of  the  money  to  the  South  Carolina  Bank,  in  payment 
of  their  joint  debt  Michael  McBride  was  not  liable  to  pay  the 
plaintiff's  verdict  in  trover.  The  money  was  discharged  of  any 
claim  for  indemnity  on  his  account ;  and  the  owner  had  a  right 
to  apply  it  most  advantageously  to  himself  in  the  discharge  of  a 
suretyship  debt.  The  evidence  of  Patrick's  coimtermand  of  the 
alleged  application  of  the  money  to  pay  the  plaintiff  was  not  ad- 
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verted  to,  nor  the  law  applicable  to  that  evidence  brought  to  the 
attention  of  the  jury,  in  the  instructions  of  the  Circuit  Judge. 

Wardlaw,  J.,  concurred. 

Motion  dismissed. 


Caroline  P.  Spears  and  others  vs.  Ziba  B.  Oakes. 


In  1818,  O.,  being  tenant  of  S.  of  a  lot,  offered  to  purchase  the  lot  Hie  oHer  was 
accepted  on  his  giving  bond  for  the  purchase  money,  secured  by  a  mortgage  of 
the  lot.  The  bond  and  mortgage  were  given,  and  the  mortgage  recorded.  Q. 
died  in  1819,  in  possession  of  the  lot,  leaving,  as  his  heirs  at  law,  a  widow  and  an 
infant  child  only  a  few  days  old.  G.  was  insolvent,  and  owed  D.  when  he  died,  a 
large  sum  of  money,  which  his  estate  was  entirely  insufficient  to  pay.  D.,  imme- 
diately after  Q.'s  death,  took  possession  of  the  lot,  and  administered  on  his  estate, 
and  about  a  year  afterwards  paid  the  bond  and  had  satisfiu^tion  entered  on  the 
mortgage.  In  1834,  the  executors  of  D.  sold  the  lot,  and  various  persons  were  in 
undisturbed  possession  of  it,  claiming  under  the  sale  by  D.'s  executors,  until  some 
years  after  G's  child  arrived  at  age,  when  the  widow  and  child  claimed  the  lot  and 
brought  suit  to  recover  it.  Search  was  made,  but  no  deed  from  S.  to  G.  could  be 
found.  BeU  that  the  plaintiffs  were  entitled  to  recover;  that  the  mortgage  and 
other  &ct8  proved  were,  until  rebutted,  conclusive  evidence  that  S.  had  conveyed 
the  lot  to  G.,  and  that  no  presumption  from  the  proof  could  arise,  that  either  G.  or 
the  plaintiffs  had  conveyed  to  D. 

Before  O'Ne all,  J.,  at  Charleston^  May  Term^  1850. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
'^  This  was  an  action  of  trespass,  to  try  title,  brought  by  the 
plaintiffs,  Caroline  P.  Spears  and  Thomas  M.  Hume  and  wife, 
as  heirs  at  law  of  Greoi^e  T.  Spears,  deceased,  to  recover  a  lot 
of  land  in  Charleston.  The  South  Carolina  Society  once  owned 
the  lot.  The  charter  of  that  society  was  given  in  evidence.  On 
the  19th  of  September,  1811,  the  South  Carolina  Society  executed 
a  lease  to  Robert  Haig  of  the  premises  in  dispute  for  seven  years. 
This  was  a  building  lease,  and  the  lessee,  by  it,  was  to  have 
certain  rights  in  the  buildings  to  be  erected.  On  the  24th  of 
August,  1816,  he  assigned  his  unexpired  term  and  interest  in  the 
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buildings,  to  George  T.  Spears ;  and  he  paid  rent  to  the  South  Caro- 
lina Society.  On  the  22d  of  September,  1818,  he  (George  T. 
Spears)  applied  to  the  South  Carolina  Society  to  purchase ;  his 
proposition  was  acce'pted.  He  was  to  give  $1600,  payable  in 
three  years,  secured  by  a  mortgage  of  the  lot  The  plaintiffs 
were  unable  to  produce  any  deed  to  their  ancestor ;  they  proved 
that  search  had  been  made  among  his  papers,  and  in  all  the  pub- 
lic offices,  and  neither  it  nor  the  mortgage  could  be  found.  They 
gave  in  evidence  from  the  Register  of  Mesne  Conveyances,  the 
record  of  the  mortgage  of  the  lot,  executed  by  George  T.  Spears 
to  the  South  Carolina  Society,  dated  2d  October,  1818.  George 
T.  Spears  died  in  possession,  on  the  24th  or  26th  of  October,  1819, 
leaving  a  widow,  Caroline  P.,  and  an  only  child,  (bom  19th  Oc- 
tober, 1819)  now  the  wife  of  Thomas  M.  Hume.  On  the  19th 
of  November,  1819,  administration  was  granted  to  J.  M.  Dart 
The  inventory  of  Spears's  personal  estate  was  $1,166  60.  On 
the  24th  of  October,  1820,  satisfaction  was  entered,  in  the  Regis- 
ter's office,  of  and  upon  the  mortgage  executed  by  Spears  to  the 
South  Carolina  Society,  by  the  treasurer  of  the  society ;  and  on 
the  21st  of  October,  three  days  previous,  an  entry  was  made  in 
the  Society's  cash-book,  of  the  receipt  of  $1600  principal,  and 
$110  interest,  of  the  bond  of  George  T.  Spears.  Immediately 
upon  the  death  of  Mr.  Spears,  Mr.  Dart,  his  administrator,  took 
possession  of  the  lot ;  various  persons  were  in  possession  till 
1838,  when  the  buildings  were  burnt  Since  then,  it  has  been 
enclosed,  and  is  now  in  the  possession  of  the  defendant,  who 
refused  before  suit  brought  to  give  it  up  or  to  suffer  the  plaintifis 
to  take  possession.  The  defendant  proved  that  Mr.  Spears  was 
insolvent  at  his  death,  that  his  friend  and  partner,  Mr.  Dart,  was 
injured  by  him,  and  that  to  him  he  owed  a  very  large  sum  of 
money.  It  appeared  that  the  plaintiff,  Mrs.  Spears,  made  no 
claim  for  the  lot  until  within  the  last  two  years,  when  it  was 
claimed  for  her  and  for  her  daughter.  It  appeared  that  the  money 
paid  to  the  South  Carolina  Society  for  the  principal  and  interest 
of  George  T.  Spears's  bond,  was  paid  by  the  draft  of  Mr.  Dart 
On  the  20th  November,  1824,  Hamilton  and  Dart,  executors  of 
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X  M.  Dart,  conveyed  the  lot  to  Carter.  There  was  some  proof 
that  Stocker  purchased  the  lot,  as  the  property  of  Tohey,  for  the 
Master  in  Equity  proved  that  he  sold  it,  25th  November,  1841, 
as  the  property  of  Tobey,  to  Stocker  for  $1300.  Then  Mr. 
Dukes  proved  that  he  once  had  a  deed  from  Pressly,  assignee  of 
Stocker,  to  the  defendant,  as  trustee  for  the  wife  and  children  of 
Stocker.  He  said  he  had  searched  for  it  and  could  not  find  it, 
but  that  he  thought  it  was  delivered  to  the  defendant 

<^  The  jury  were  told,  that  the  plaintiffs  had  given  sufficient 
proof  to  presume  the  existence  of  title  from  the  South  Carolina 
Society,  in  their  ancestor,  George  T.  Spears.  That  that  was  the 
legal  implication  of  accepting  a  mortgage  from  him.  That 
nothing  had  been  shewn  to  divest  that  title.  That  it  might  be 
true  that  he  owed  Mr.  Dart  many  thousands  of  dollars,  but  that 
did  not  and  could  not  of  itself  give  Mr.  Dart  title.  So,  too,  of 
the  pajrment  to  the  South  Carolina  Society  by  Mr.  Dart,  that 
was  in  his  duty  as  administrator,  and  rather  strengthened  in- 
stead of  weakened  the  presumption  of  the  plaintiffs's  title.  As 
to  the  adverse  possession,  none  such  for  the  statutory  period  was 
sufficiently  proved  to  divest  the  title,  if  both  parties  were  adults. 
But  Mrs.  Hume  was  a  minor  until  the  19th  of  October,  1840, 
and  since  then,  even  five  years  adverse  possession  had  not  been 
shewn  in  any  one.  Indeed  there  was  no  proof  whatever  when 
the  defendant  acquired  possession.  The  jury,  however,  looking 
I  suppose  to  the  equities  of  the  case,  found  for  the  defendant" 

The  plaintiffs  appealed,  and  now  moved  for  a  new  trial. 

Simons^  for  the  motion. 

Phillips^  contra,  cited  on  the  subject  of  legal  presumptions 
Stoekdaie  vs.  Yotrng  (3  Strob.  606) ;  and  contended  that  the 
giving  and  accepting  the  mortgage  did  not  raise  the  presumption 
that  the  South  Carolina  Society  executed  a  conveyance  to 
Spears,  (1  Phil.  Ev.  226.)  He  further  cited  16  Mass.  R.  348 ; 
18  Pick.  15 ;  4  Leigh,  698. 

Memminger^  same  side.  It  is  clear  that  justice  has  been  done 
by  the  finding  of  the  jury ;  it  is  not  a  case,  therefore,  in  which 
the  Court  should  be  astute  to  find  a  ground  on  which  to  set  aside 
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the  verdict.  (1  McM.  449.)  There  is  no  conclusive  evidence 
that  the  South  Carolina  Society  conveyed  the  lot  to  Spears. 
There  is  a  presumption  of  fact,  arising  from  the  mortgage,  that 
the  Society  did  make  such  a  conveyance,  but  upon  that  pre* 
sumption  the  jury  have  passed,  and  their  verdict  should  stand. 
But  may  it  not  be  presumed  that  Spears  executed  a  convejrance 
to  Dart,  and  that  Dart  having  the  title,  satisfied  the  mortgage 
out  of  his  own  funds, — as  he  certainly  did.    (1  Hill  Ch.  378.) 


Curia,  per  O'Neall,  J.  There  are  two  questions  to  be  con- 
sidered and  decided  in  this  case ;  first,  did  the  plaintiffs  shew 
title ;  secondly,  was  that  title  defeated  by  any  thing  shewn  on 
the  part  of  the  defendant. 

I  am  clear  that  in  both  respects  the  case  is  with  the  plaintifib. 

1.  As  to  the  title :  It  is  unnecessary  to  say  any  thing  about  a 
grant,  or  the  former  owners,  until  we  reach  the  South  Carolina 
Society ;  for  their  title  is  unquestioned.  To  whom  did  they 
convey  ?  Many  facts  were  shewn  on  the  trial,  to  make  out  a 
satisfactory  answer  to  this  question.  A  prima  facie  case  of  loss 
was  made  by  shewing  that  search  had  been  made  in  all  places 
where  such  a  deed  should  be,  and  that  none  could  be  found. 
Then  secondary  proof  was  resorted  to.  It  was  shewn  that  the 
society  had  leased  the  premises  on  a  building  lease  to  Haig  ; 
that  the  plaintiffis's  ancestor  bought  and  procured  an  assignment 
of  that  lease,  under  which  he  went  into  possession ;  then,  that 
he  submitted  to  the  society  a  proposition  to  buy,  which  was  ac- 
cepted ;  that  a  mortgage  of  the  premises  in  dispute  was  executed 
by  Spears,  the  plaintiffs's  ancestor,  to  the  South  Carolina  Society, 
to  secure  the  purchase  money ;  then,  that  thai  was  paid,  and 
satisfiau^tion  entered  on  the  record,  24th  Ck^tober,  1820.  It  was 
proved  that  Spears  died  in  possession  of  the  lot  These  facts,  it 
is  not  denied,  made  out,  prima  facicj  title  in  the  plaintiffs ;  but 
it  is  said  such  proof  was  not  conclusive.  Concede  it,  and  how 
does  that  help  the  defendant  ?  The  jury  is  bound  to  respect  a 
prima  facie  shewing,  until  rebutted,  just  as  much  as  they  would 
be  any  other.    Indeed,  if  not  rebutted,  such  a  shewing  estab- 
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lishes  the  case,  and  the  jury  have  no  right  to  say  we  will  not 
find  accordingly.  But  the  plaintiffs's  case  is  not  merely  prima 
facie.  I  think  it  is  conclusively  shewn,  that  the  title  of  the 
South  Carolina  Society  was  in  George  T.  Spears  ;  the  mortgage 
was  by  him  to  the  South  Carolina  Society  to  pay  the  purchase 
money.  This  was  an  admission  in  law,  that  he  had  the  title  of 
the  South  Carolina  Society  to  the  premises ;  otherwise  he  had 
nothing  to. convey,  and  thereby  mortgage.  If,  in  that  mortgage, 
there  had  been  an  express  recital  of  the  sale,  by  the  South  Caro* 
lina  Society,  to  him  of  the  lot,  and  then  that  the  sum  to  be  se- 
cured was  the  price,  and  that  the  society  had  conveyed  to  him, 
there  could  be  no  doubt  that  such  a  recital  would  have  been  an 
estoppel  against  the  South  Carolina  Society  to  deny  the  existence 
of  the  conveyance  (1  Green.  Ev.  }  23  and  note  1.)  The  plain- 
tiff have  proved  all  these  facts,  except  the  conveyance,  and  then 
the  mortgage,  which  gives  the  effect  of  an  estoppel  to  the  recita- 
tion, comes  in  and  shows  conclusively,  that  by  accepting  a  con- 
vejrance  as  a  security  from  the  party  contracting  to  buy,  the 
South  Carolina  Society  had  previously  conveyed  to  him  title. 
This  may  not  be  an  estoppel^  but  until  rebutted  by  shewing  that 
there  was  a  mistake,  in  fact,  in  thus  accepting,  or  that  George 
T.  Spears  had  in  fact  no  title,  it  operates  to  exclude  a  presump- 
tion to  the  contrary,  and  may,  therefore,  be  said,  under  such  cir- 
cumstances, to  be  conclusive. 

2.  There  is  nothing  shewn  on  the  part  of  the  defendant  to 
defeat  this  title.  Spears  died  in  posses;.ion.  There  is  nothing 
therefore  to  create  a  belief  that  he  had  conveyed  to  another. 
His  administrator  paid  the  mortgage,  and,  for  any  thing  which 
appears  in  the  proof^  had  or  might  have  had  his  intestate's  funds 
legally  liable  to  pay  the  debt ;  for  it  was  a  bond  debt,  and  would 
be  preferred  over  Mr.  Dart's  own  claims  against  the  deceased, 
which,  for  aught  that  appears,  were  mere  simple  contracts*  It 
is  very  true  Spears  was  insolvent,  and  largely  indebted  to  his 
friend  and  benefactor,  Mr.  Dart.  Bat  that  could  not  transfer  his 
real  estate.  It  is  also  true,  that  Mr.  Dart  took  possession  of  the 
lot  soon  after  Mr.  Spears's  death.    He  was,  however,  Spears's 
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administrator,  and,  according  to  the  nsage  of  the  countr7,  and 
which  has  very  much  the  sanction  of  our  decided  cases,  the  ad* 
ministrator  may  and  often  does  take  possession  of  the  real  estate, 
to  rent  it.  This  must  be  regarded,  in  the  absence  of  other  proo^ 
the  character  of  Mr;  Dart's  possesion ;  for  he  did  not  occupy  it 
himself.  He  could  not  acquire  a  title  against  the  heirs  of  hia 
intestate,  by  possession,  without  shewing  something  more  to  give 
it  an  adverse  character.  But  during  his  whole  possession,  Mrs* 
Hume,  the  infant  child  of  Spears  at  his  death,  was  a  minor.  It 
is  clear  that,  against  her,  the  possession  could  have  no  effect, 
and  the  case  of  Thomson  vs.  QaiUard^  (3  Rich.  418,)  settled 
that  the  infancy  of  one  distributee  will  save  the  others  from  the 
bar  of  the  statute.  So,  too,  no  presumption  of  a  deed  can  aroe 
from  Mr.  Dart^s  possession.  The  infancy  of  Mrs*  Hume,  and 
her  consequent  legal  incapacity  to  convey  during  the  whole  pos- 
session, negatives  any  presumption  of  a  thing  which  she  could 
not  legally  do.  If  she  had  been  of  age  five  years  before  action 
brought,  and  there  had  been  proof  of  a  possession  continued  under 
Mr.  Dart,  or  his  heirs,  by  his  or  their  tenants,  then,  according  to 
HiU  vs.  Connelly  J  she,  and  of  course  her  mother,  might  have 
been  barred.  But  Aere  was  no  such  proof)  and  it  follows  there 
is  nothing,  in  this  respect,  as  well  as  in  the  others  which  I  have 
been  considering,  which  can  in  any  way  defeat  the  plaintifii^s 
title. 

It  may  be  that  the  great  sums  of  money  paid  by  Mr.  Dart,  for 
Mr.  Spears,  may  make  us  feel  that  he,  Mr.  Dart,  or  his  represen- 
tatives, ought  to  have  the  fiill  benefit  of  his^  Spears's,  estate,  in 
the  discharge  of  the  same.  That  this  may  even  be  the  right  of 
the  case,  may  very  well  be  admitted ;  and  still  if  Mr.  Dart  did 
not  take  the  proper  measures  to  acquire  the  legal  estate,  his  exe- 
cutors, or  their  alienees,  cannot  expect  at  law  to  hold  it ;  and  it 
may  even  be,  that  in  equity,  at  this  distant  day,  his  representsr 
tives  may  find  it  very  difficult  to  set  up  their  debts,  so  as  to  make 
the  real  estate  liable  nott  for  their  payment. 

The  motion  for  a  new  trial  is  granted. 

Evans,  Withers  and  Whitner,  JJ.,  concurred. 
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Frost,  J.,  dissenting.  Spears  had  been  the  clerk  of  Dart,  a 
factor  of  large  business  and  capital,  who  took  Spears  into  part- 
nership. Spears  injured  his  friend ;  and  at  the  time  of  his  death, 
being  wholly  insolvent,  he  owed  Dart  a  very  large  sum  of  money, 
said  to  be  $30,000.  Immediately  after  the  death  of  Spears,  in 
1819,  Dart  administered  on  his  estate,  paid,  by  his  own  check, 
Spears's  bond  for  the  lot, — ^the  amount  of  which  greatly  exceed- 
ed the  whole  inventoried  estate  of  Spears, — and  took  possession. 
This  he  must  have  done  with  the  consent,  at  least,  of  Spears's 
widow.  From  that  time  until  the  great  fire  of  1838,  Dart,  and 
those  who  claimed  under  him,  had  possession  of  the  lot,  by  suc- 
cessive tenants ;  and  since  the  fire,  the  lot  has  been  enclosed. 
This  could  only  have  been  done  by  one  of  those  who  claimed 
title  under  Dart's  deed.  The  plaintiffs  never,  during  that  time, 
had  any  possession ,  nor  made  any  claim  to  the  lot,  till  the  com- 
mencement of  this  suit.  There  is  parol  evidence  of  interme- 
diate conveyances  from  Dart  to  the  defendant  Sufficient  time 
has  elapsed  to  presume  a  deed  from  Spears  to  Dart ;  but*  that 
cannot  avail  the  defendant,  because  Dart's  possession  com- 
menced after  Spears's  death.  No  presumption  of  a  deed  can 
arise  against  the  minor  plaintiff,  who  was  under  a  disability  to 
convey ;  and  her  co-tenancy  with  her  mother  prevents  the  ope- 
ration of  the  statute  <^  limitations.  In  addition  to  the  long 
possession,  the  defendant  has  shewn  every  meritorious  consider- 
ation in  support  of  his  title,  and  every  circumstance  which  can 
manifest  its  fairness.  But  he  has  not  shewn  a  deed  from  Spears 
to  Dart.  If  the  verdict  could  be  supported  only  <by  proof  of  de- 
fendant's title,  a  new  trial  should  be  granted ;  and  Dart,  and  all 
who  claim  under  him,  be  left  to  abide  the  consequences  of  their 
remissness  or  indiscreet  confidence. 

But  the  defendant  is  entitied  to  retain  his  verdict,  if  the  plain- 
tiffs have  not  shewn  a  good  title.  The  plaintii&'s  titie,  like  the 
defendant's,  is  imperfect  for  want  of  a  deed.  The  plaintiflb 
showed  no  conveyance  from  the  South  Carolina  Society  to 
Spears.  The  only  evidence,  to  supply  the  want  of  a  deed,  is 
the  offer  of  Spears  to  purchase  the  lot,  which  was  accepted  by 
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the  society,  and  the  in<»tgage  of  the  lot  by  Speais  to  the  society, 
to  secure  ^1600,  which  was  the  price  he  oSeted. 

What  then  is  the  effect  in  evidence  of  the  mortgage  deed  ? 
Has  it  the  effect  to  transfer  the  lot  from  the  society  to  Speais  ? 
Land  can  be  conveyed  only  by  deed,  apt  and  proper  in  all  it9 
parts  for  the  alienation  of  land.  It  is  not  permitted  to  add  to, 
vary,  or  explain  a  deed  by  extrinsic  evidence.  It  would  be  a 
bold  adventure,  in  an  issue  of  title,  to  produce  and  prove  a  deed 
of  mortgage  and  offer  witnesses  to  prove  that  it  was  intended  as 
a  conveyance  of  the  mortgaged  premises  from  the  mortgagee  to 
the  mortgagor.  That  cannot  be  implied  or  presumed,  by  law, 
of  which  the  law,  by  one  of  its  most  rigid  rules,  prohibits  any 
evidence  to  be  received.  If  by  implication  of  law,  or  by  estops 
pel,  or  in  any  other  way,  a  mortgage  from  A.  to  B.  can  operate 
as  a  conveyance  of  the  mortgaged  premises  from  B.  to  A.,  deeds 
of  conveyance  are  idle  forms. 

The  acceptance  of  Spears's  mortgage  by  the  society,  is  the 
subject  of  a  presumption  of  fact.  In  a  presumption  of  law, 
which  is  of  two  kinds,  the  law  itself  makes  the  presumptimk 
The  presumption,  ytim  et  dejurej  is  not  a  rule  of  inference  from 
testimony,  but  a  rule  of  law,  which  is  attached  to  circumstances, 
when  proved ;  such  as  that  firom  a  seal,  a  consideration  is  pre- 
sumed ;  and  that  an  infant,  under  seven  years,  is  presumed  to 
be  incapable  of  crime.  Against  this  class  of  presumptions  no 
proof  is  admitted.  Presumptions  juris  may  be  described  as 
prima  facie  evidence.  They  are  inferences  from  facts  proved, 
prescribed  by  law,  and  made  by  the  Court  These  hold  good 
only  until  the  contrary  be  proved. 

It  has  been  shewn  that  the  inference  of  a  conveyance,  from 
the  fact  of  the  mortgage,  cannot  be  referred  to  the  first  class  of 
presumptions ;  nor  can  it  be  to  the  second.  Presumptions  of 
law,  in  aid  of  a  title,  are  never  made,  except  in  support  of  an- 
cient possession.  A  deed  or  grant  is  never  presumed,  unless 
there  be  proof  of  twenty  years  possession,  at  least.  The  plain- 
tiffs have  had  no  possession.  Nor  can  the  plaintiffs  claim  any 
i:elaxation  of  the  rules  of  evidence,  for  that  also  is  allowed  only 
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for  the  protection  of  rights  sanctioned  by  evidence  of  long  con- 
tinued enjoyment.  Length  of  time  is  unfavorable  to  any  pre^ 
sumption  of  title  in  the  plaintiffs ;  for  during  the  whole  period  of 
time  since  they  allege  their  title  to  have  accrued,  there  has  been 
an  open  and  notorious  adverse  possession  of  the  lot. 

The  inference  firom  the  mortgage  deed  must  be  referred  to  the 
class  of  presumptions  of  fact.  A  presumption  of  fact  is  a  conclu- 
sion of  probable  reasoning.  It  is  deduced  from  experience  of  the 
connection  or  dependence  between  a  fact  proved  and  the  fact  to 
be  inferred  firom  it.  The  dependence  may  be  so  universal  and 
uniform  that  the  inference  is  immediate  and  necessary;  or  it  may 
be  so  casual  and  remote  as  to  excite  only  the  faintest  conjecture. 
Presumptions  of  this  class  pertain  to  the  jury. 

The  case  presented  for  their  decision  this  inquiry: — ^By  the 
fact  &at  the  South  Carolina  Society  accepted  a  mortgage  of  the 
lot  from  Spears,  is  it  proved  that  the  society  executed  and  deliv- 
ered a  deed  of  conveyance  of  the  lot  to  Spears  ?  The  various 
observation  and  experience  of  the  affairs  and  habits  of  society, 
which  was  united  in  the  jury,  made  the  question  peculiarly  pro- 
per for  them.  They  were  not  embarrassed  by  conflicting  and 
voluminous  testimony,  firom  which  it  required  professional  art 
and  experience  to  extricate  the  truth.  The  subject  was  not  above 
the  feeblest  comprehension. 

By  their  verdict  they  have  declared  that  the  evidence  has  not 
produced  conviction  on  their  minds  that  the  deed  of  conveyance 
was,  in  fisu^t,  executed.  The  presumption  of  a  deed  which  would 
perfect  the  defendant's  title,  is  supported  by  more  probable  ail- 
ment. They  might  justly  require  very  convincing  evidence  of  a 
title  in  the  plaintiffs  which  should  deprive  the  defendant  of  pro- 
perty so  long  enjoyed  without  disturbance  or  claim.  They  might 
conclude  that,  through  some  remissness,  the  deed  of  conveyance 
had  not  been  executed  or  not  delivered.  If  it  had  been;  some 
evidence  of  its  record,  or  of  its  execution,  or  of  its  existence,  might 
be  expected  and  required  by  the  jury.  They  had  a  right  to  say, 
as  they  have  said,  that  they  did  not  believe,  from  the  evidence, 
that  the  deed  had  been  executed.    On  this  subject  the  jury  should 
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not  be  coerced.  If  the  defendant  were  a  squatter,  or  had  entered 
tortiously,  a  new  trial  might  be  proper.  The  verdict  assigns  the 
land  to  a.  claimant,  with  every  evidence  of  title,  except  a  deed 
from  Spears  to  Dart,  in  preference  to  the  demand  of  the  plaintifis, 
who  have  shewn  neither  title  nor  possession.  The  verdict  can- 
not be  imputed  to  prejudice,  passion  or  caprice;  it  effects  what  is 
just.  It  cannot  be  said  to  be  against  evidence.  From  an  admit- 
ted fact  a  majority  of  the  Court  has  deduced  an  inference  contrary 
to  the  inference  of  the  jury  finom  the  same  fact.  It  is  the  right  of 
the  jury,  in  such  a  case,  to  differ  from  the  Court. 

Wardlaw,  J.,  concurred. 

Motion  granted. 


The  State  vs.  Jpsiah  C.  Smart. 

• 

An  indictment,  under  the  Act,  3  Stat  4^0,  for  stealing  bank  bills,  need  not  state  that 
they  were  the  bills  of  some  incorporated  bank,  or  give  such  a  mmute  description  of 
them  that  they  may  be  identified  and  distinguished  from  other  bills  of  the  aame 
bank :  such  an  indictment  is  sufficient  if  it  describes  the  bills  as  the  bills  of  a  cer- 
tain bank,  naming  it 

An  indictment  fi>r  larceny  need  gire  no  more  than  a  generrl  description  of  the  thing 
stolen. 

The  jury  found  the  prisoner  "guilty  of  larcdtf  only,"  and  their  finding  was  pub- 
lished as  "guilty  ot  larceny  on)y,"  and  so  recorded.  Bdd  that  the  finding  was 
sufficient 

On  the  trial  of  an  indictment  for  larceny  of  bank  bills,  some  evidence  that  the  bills 
were  of  value  and  genuine  is  necessary,  but  the  same  degree  of  evidence  that 
would  be  required  in'an  action  to  recover  the  money  due  on  the  bills  is  not  neces- 
sary; nor  is  it  necessary  that  the  testimony  should  furnish  a  minute  description  of 
the  bills,  or  should  show  that  the  banks  were  incorporated. 

T^Uery's  case,  1  N.  &  McC.  9,  commented  on. 

New  trial  granted  a  prisoner  convicted  of  larceny,  the  evidence,  on  which  he  was 
convicted,  being  suspicions. 

Before  O'Neall,  J.  at  Charlestofif  May  Term^  1850. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 
<<  The  prisoner  was  indicted,  in  the  same  indictment,  for  rob* 
bery,  stealing  from  the  prisoner^  and  larceny  of  bank  bills.    The 
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jury  foTind  him  guilty  of  larceny  only,  as  read  in  Court,  and 
recorded  in  the  minutes  of  the  Court  On  the  back  of  the  in- 
dictmeDt,  it  is  written  : — '  Guilty  of  larcely  only.' 

"The  prisoner  was  also  indicted  for  an  assault  and  battery, 
with  intent  to  kill  and  murder  one  Thomas  Hatcher,  on  and 
from  whom  .the  robbery,  stealing  and  larceuy,  it  was  alleged, 
bad  been  committed.  The  defendant  was  tried  on  both  cases, 
at  the  same  time,  and  by  the  same  jury.  They  acquitted  him 
of  the  assault  and  battery  with  intent  to  kill  and  murder. 

"  Thomas  Hatcher,  the  prosecutor,  examined  for  the  State, 
proved  that  he  knew  the  prisoner  six  or  seven  years.  He  stated 
that,  on  Sunday  evening,  the  18th  of  November  last,  in  Market 
street,  just  in  fnmt  of  the  of  $65, 

in  the  following  bank  hi.  e  Unioa 

Bank ;  one  $10  bill  of  th<  lanters's 

and  Mechanics's  Bank  ik;  and 

one  other  $10  bill,  (he  ll  ,  but  ho 

was  not  certain.    It  was  et  of  his 

pantaloons,  by  splitting  )risoner, 

he  said,  did  the  act    T  d  them, 

may  be  stated  as  foUoi  lor,  and 

Uves  N.  W.  comer  of  Maiket  and  Meeting  streets,  opposite  to 
Baker's  shop,  known  as  the  Exchange.  On  Saturday  evening, 
(17th  Nov.)  he  said  he  was  standing  at  the  door,  and  was  about 
going  up  stairs  to  take  something  to  drink,  when  the  prisoner 
came ;  he  invited  him  to  go  up  and  take  a  drink,  which 
he  did ;  this  was  repeated  about  8  o'clock.  On  this  occasion, 
the  prosecutor,  in  the  presence  of  the  prisoner,  took  out  of  his 
pantaloons  pocket  his  roll  of  bills,  and  gave  two  $5's  for  a  $10, 
and  put  up  the  toll  again  in  the  presence  of  the  prisoner. — 
Both  walked  to  Baker's  comer ;  he,  the  prisoner,  aaid  he  wanted 
to  lay  out  ten  ceuts  in  drink,  with  the  prosecutor,  who  agreed. 
The  prisoner  went  away  and  returned,  asked  the  prosecutor  if 
he  did  not  take  long  walks  on  Sunday?  He  told  him  he  did, 
and  on  the  prisoner  asking  which  way  he,  the  prosecutor,  went, 
he  described  the  route ;  the  prisoner  asked  to  be  aUowed  to  ao 
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company  him.  Accordingly,  Sunday,  after  dinner,  the  two  be- 
gan their  walk ;  at  the  first  drinking  house  they  stopped  and 
took  a  drink ;  the  prisoner  then  exhibited  his  knife ;  the  journey 
was  continued  by  Carew's  Mill ;  thence,  across  the  Rail  Road ; 
there,  they  turned  into  a  house  to  get  a  drink  (the  whiskey  was 
bad,)  turned  down  King-street  to  the  American  Hotel,  where 
they  got  some  Monongahela ;  rested  and  repeat^ ;  went  on  to 
Baker's  comer,  where  the  prisoner  said  he  would  treat  if  he  had 
the  money ;  the  prosecutor  furnished  the  change,  and  the  treat 
followed ;  went  to  Cord's,  where  there  was  another  treat.  There 
the  parties  separated  for  supper.  After  supper,  they  met  and 
took  another  drink,  which  was  soon  repeated.  Then  the  pris- 
oner became  exceedingly  fond  of  the  prosecutor,  hugged  him  in 
his  arms;  said  '  he  looked  so  much  like  his  dadda^  he  could  not 
help  but  like  him.'  In  this  embrace,  he  hustled  up  the  prosecu- 
tor's jacket,  who  said  he  felt  the  lick  with  the  knife,  which  cut 
his  pants ;  he  felt  and  found  his  money  gone.  He  chaiged  the, 
prisoner  with  robbing  him ;  the  prisoner  swearing  he  would  kill 
him  if  he  made  such  a  charge,  instantly  stabbed  him,  and, 
thereupon,  he  stabbed  the  prisoner.  The  prosecutor  said  he  was 
stabbed  in  the  arm,  in  the  abdomen,  and  had  his  hand  cut  He 
denied  that  he  first  took  out  his  knife,  or  that  he  made  any 
threats.  He  admitted  six  or  eight  drinks  in  the  evening ;  he 
said  <  he  felt  a  little  lively ;'  Smart  in  the  same  condition.  He, 
the  prosecutor,  generally  remembered  every  thing  when  he  had 
been  drinking.  He  had,  he  said,  four  dollars  change  in  his  right 
pocket.  The  inside  of  the  pocket  was  not  cut  when  the  money 
was  taken.  His  vest,  where  it  rested  on  his  pants,  and  where 
they  were  cut,  was  not  cut  Tne  knife  he  used,  he  said,  was  a 
spring-back  knife ;  he  was  asked  to  produce  it ;  he  had  forgot, 
he  said,  to  bring  it  with  him.  He  was  asked  if  he  was  not  in 
the  habit  of  using  his  knife  on  other  persons.  This  question  he 
declined  answering.  He  admitted  slowly  and  reluctantly,  that 
he  had  been  once  indicted  for  using  a  knife ;  once  for  strikmg 
at  Solomon  Moses ;  he  stabbed  Boyd,  who  first  stabbed  him. 
He  was  asked,  and  denied  that  he  drew  his  knife  in  the  street. 
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m  Friday  evening,  knd  swore  that  he  would  crucify  some  one. 
(Neither  Taylor  nor  Tompkins  heard  any  such  a  threat,  or  a 
Aieat  to  stab  any  one.)  He  was  asked,  and  denied,  that  he  ever 
tcdd  any  one  that  he  did  not  know  who  stabbed  him. 

Dr.  Fitch  proved,  that  he  was  called  to  see  die  prosecutor, 
Sunday  evening  about  6,  and  described  the  injuries ;  a  wound 
on  the  left  arm,  right  hand,  and  on  the  stomach,  as  if  made  by 
a  blow  struck  down ;  this  last  was  superficial ;  the  wound  on 
the  arm  wa»  made  with  a  knife.  Smart,  the  prisoner,  he  also 
saw ;  he  was  stabbed  across  the  stomach, ;  this  was  a  worse  in- 
jury than  that  of  the  prosecutor.  The  prosecutor,  the  witness 
said,  was  weak  and  fainty,  and  was  under  the  influence  of 
liquor.  He,  in  answer  to  questions  put  by  the  prisoner,  said 
that  he  thought  the  prosecutor  said  that  he  had  been  robbed. 

"  Mr.  Sargent  and  Mr.  T.  O.  L3mch  concurred  in  pretty  much 
the  same  description  of  the  wounds  of  the  prosecutor.  Sargent 
found  him  at  the  foot  of  his  (Hatoher's)  own  stedrs,  and  carried 
him  up  to  his  bed  room,  where  Lynch  saw  him.  Sargent  said 
he  was  too  weak  to  give  any  account  of  what  had  taken  place. 
He  was  sober  at  3  P.  M.  but  drinking  when  he  carried  him  up 
stairs.  Lynch  said  that  the  prosecutor  asked  his  negro  wench 
^  what  d — d  son  of  a  bitch  had  cut  him ;'  he  said  nothing  about 
being  robbed.  He  was/not  able,  he  thought,  from  loss  of  blood, 
to  give  any  account  of  what  had  taken  place. 

'^  J.  B.  Jjangstcn^  for  the  defence,  proved  that,  on  Sunday 
night,  between  7  and  8,  he  saw  the  prosecutor  in  his  own  house, 
on  his  own  bed ;  he  thought  him  drunk.  The  prosecutor  asked 
the  negro  wench  who  stabbed  him ;  she  replied,  *  Smart.'  He 
asked  a  second  time ;  she  made  the  same  reply,  and  added,  'he 
was  too  Smart  for  you.'  The  prosecutor  said  nothing  about  the 
robbery.  The  prosecutor's  character  is,  he  said,  that  of  a 
troublesome  man,  and  that  he  carried  arms.  N.  L.  QUreatk 
said  he  saw  the  prosecutor,  and  asked  him  who  cut  him  ?  He 
said  he  did  not  know  who  did  it.  He  saw  him  three  times ;  he 
said  nothing,  imtil  Wednesday,  about  the  robbery.  The  prose- 
cutor's character  is,  he  said,  that  of  a  quarrelsome  man.    On 
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Monday,  he  was  pretty  lively.  Wm.  S.  Frcizer  proved  that  the 
prosecutor's  character  is,  that  he  is  a  violent  man,  and  when 
drunk,  that  he  will  u^g  a  weapon.  He  had  a  quarrel  once  with 
him ;  his  coat  was  cut.  John  McCoUum  proved,  that  he  has 
always  understood  the  prosecutor  would  draw  his  knife  when  in 
liquor. 

"  On  the  18th  December,  1849,  the  prisoner  sued  out  a  writ  in 
slander  against  the  prosecutor ;  on  the  3d  of  Janury,  1850,  the 
prosecutor  took  out  the  warrant  for  robbery.  Frcmcis  Tompkins 
proved  that,  a  night  or  two  before  this  affair,  he  saw  the  |»ose- 
cutor,  who  spoke  of  Cramer.  He,  the  prosecutor,  pulled  out  a 
knife ;  said  he  was  prepared  for  any  of  the  rascals.  He  carried, 
the  prosecutor  said,  a  knife,  and  a  pretty  sharp  one  too ;  he  was 
drinking,  and  flourishing  it  about  The  witness  thought  it  was 
too  nigh. 

"  Mr.  Sorgent,  in  reply,  proved  that,  on  Monday,  the  prosecu- 
tor was  very  weak ;  on  that  morning,  he  pointed  to  his  panta- 
loons, and  said  he  had  lost  sixty-five  dollars,  when  the  fight  took 
place. 

"  The  case  was  fully  and  fairly  submitted  to  the  jury.  The 
case  was  put  to  them  expressly  on  the  credit  of  Thomas  Hatch- 
er, the  prosecutor ;  they  were  told,  if  they  believed  him,  they 
might  convict  the  prisoner,  otherwise,  they  should  acquit  him. 
For  several  reasons,  I  thought  he  ought  not  to  be  believed. 

'^  1st.  The  cut  in  his  pants,  I  thought,  might  have  been  made 
when  he  was  stabbed,  and  could  not  have  been  done  at  the  time 
the  prisoner  was  hugging  him. 

"  2d.  He  was  contradicted  in  several  particulars. 

''  3d.  He  did  not  know,  Sunday  night,  who  stabbed  him. 

"  4th.  He  was  drunk ;  and 

"  5th.  When  drunk,  his  character  was  such  as  to  make  him  the 
aggressor  in  just  such  an  affray. 

'^I  hoped  the  jury  would  have  acquitted  the  prisoner  gen- 
erally ;  they,  however,  acquitted  him  only  of  the  assault  with 
intent  to  murder,  but  convicted  him  of  larceny.  How  they 
came  to  such  inconsistent  conclusions,  I  cannot  telU" 
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•  The  prisoner  appealed,  and  now  moved  this  Court  in  arrest  of 
judgment,  on  the  grounds : 

1.  That  the  indictment  contained  no  tj^erment  that  the  bank 
notes  alleged  to  have  been  stolen,  were  genuine  notes  of  the 
several  banks  by  which  they  purported  to  have  been  issued,  nor 
was  the  same  proved. 

2.  That  the  indictment  contained  no  description  of  all  or  any 
of  the  bank  notes  alleged  to  have  been  stolen,  by  which  the 
same  could  have  been  identified. 

3d.  That  the  indictment  contained  no  allegation,  that  all  or 
any  of  the  bank  notes  alleged  to  have  been  stolen,  were  bills 
issued  by  incorporated  banks,  or  bodies  corporate  and  politic, 
under  the  laws  of  this  State,  or  of  any  othef  State,  or  of  the 
United  States,  nor  was  the  same  proved. 

4  That  the  verdict  being  "  guilty  of  larcely  only,"  is  too 
vague  or  unmeaning  for  any  judgment  to  be  entered  upon  it. 

And  failing  in  that  motion,  then  he  moved  for  a  new  trial,  on 
the  grounds : 

1.  That  there  was  no  proof  that  the  bank  bills  alleged  to  have 
been  stolen,  were  genuine,  nor  that  they  were  bills  of  incorpora- 
ted banks. 

2.  That  the  verdict  was  founded  solely  on  the  evidence  of 
Thomas  Hatcher,  the  prosecutor,  who  was,  by  his  own  showing, 
drunk,  and  incapable  of  reliable  memory  at  the  time  of  the 
alleged  felony;  and  that  his  evidence,  thus  exceptionable  in 
itself,  was  not  only  uncorroborated,  but  contradicted,  or  at  least 
rendered  highly  improbable,  by  the  testimony  of  other  witnesses, 
some  of  whom  were  examined  on  behalf  of  the  State ;  and  it 
would  be  impioper,  unsafe,  unjust,  and  of  evil  example,  to  suffer 
either  life  or  character  to  be  taken  away  or  affected  by  such 
evidence. 

3.  That  there  was  no  proof  of  any  particulars  or  description  by 
which  the  said  bank  notes  could  be  identified,  or  firom  which  it 
could  be  decided  whether  they  were  counterfeit  or  not. 

4.  That  the  defendant  was  indicted  for  a  single  transaction,  in- 
volving robbery,  and  an  assault  with  an  intent  to  murder ;  and 
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this  conviction  of  larceny  only,  in  connexion  witb  his  entire 
acquittal  on  the  indictment  for  assault,  and  assault  with  intent 
to  murder,  was  inconsistent  and  absurd,  and  a  gross  violation  of 
propriety,  truth  and  justice. 

6.  That  the  verdict  was,  in  the  foregoing,  and  other  respects, 
contrary  to  law  and  evidence,  and  to  the  charge  of  the  presiding 
Judge. 

.  Kunhardtj  Yeadon,  B,  F.  Porter ^  for  the  appellant,  cited 
1  N.  <fc  McO.  9;  2Mill,  371;  1  Rice  Dig.  40;  2  Hill,  609; 
4  Bl.  Com.  239,  note  by  0. ;  3  Stat.  470 ;  3  Binn.  533. 
Hayne,  Attorney  Oeneral^  contra. 

Curia^  per  Evans,  J.  The  statute,  (3  Stat.  470,)  under 
which  the  prisoner  was^indicted,  is  in  the  following  words : — ^^  If 
any  person  shall  steal  or  take  by  robbery  any  bond,  warrant, 
billr  or  promissory  note,  for  the  payment,  or  securing  the  pay* 
ment  of  any  money,  being  the  property  of  any  other  person  or 
persons,  or  of  any  corporation,  notwithstanding  any  of  the  said 
particulars  are  termed  in  law  a  chose  in  action,  it  shall  be  deem- 
ed and  construed  to  be  a  felony,  of  the  same  nature  and  in  the 
same  degree,  and  with  or  without  the  benefit  of  clergy,  in  the 
same  manner  as  it  would  have  been  if  the  offender  had  stol^i 
or  taken  by  robbery,  any  other  goods  of  the  like  value  with  the 
mcmey  due  on  such  bill,  bond,  warrant  or  note,  or  secured  there- 
by and  remaining  unsatisfied."  The  indictment  in  this  case 
does  not  set  out  that  the  several  sums  of  money  due  on  the  notes 
were  unpaid,  and  it  is  not  subject  to  the  objection  which  was 
sustained  in  the  StcUe  vs.  Thomasj  2  M'C.  627.  But  it  is  con- 
tended that  this  indictment  is  defective,  because  it  does  not 
allege,  first,  that  the  bank  bills  were  genuine;  secondly,  that 
they  are  the  bills  of  some  incorporated  bank  or  body  politic ; 
thirdly,  that  there  should  have  been  such  a  minute  description 
of  the  bills  as  would  have  identified  and  distinguished  frcHn 
other  bills  of  the  same  banks.  In  relation  to  all  these  objections 
I  have  these  remarks :  1st  That  in  charging  an  offence  created 
by  statute,  it  is,  in  general,  sufficient  to  describe  it  in  the  words 
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of  the  Statute,  which  has  been  done  in  this  case.  2d.  That  the 
form  used  conresponds  with  the  most  approved  precedents  in 
criminal  pleading.  The  English  statute  is  very  much  like  ours, 
and  in  both  Ghitty  and  Archbold,  no  other  description  of  the 
note  or  bill  stolen  is  given  but  '<  one  bill  of  exchange,"  ^  one 
promissory  note,"  ^' two  bank  notes  for  the  payment  of  money." 
3  Chit.  Or.  L.  734 ;  Arch.  Cr.  PL  130.  3d.  To  charge  that  the 
bill  was  of  the  bank  of  Charleston,  is,  of  itself,  a  distinct  allega- 
tion  that  the  bill  is  a  genuine  bill,  for  if  it  were  a  forgery,  it 
would  not  be  the  bill  of  that  bank.  4th.  That  the  statute  is 
general,  and  embraces  all  promissory  notes,  whether  of  individu* 
als  or  corporations.  A  corporation  is  a  factitious  being  created 
by  law,  capable  of  owning  prclperty  and  of  making  contracts 
like  an  individual,  to  the  extent  authorized  by  its  charter :  when 
the  indictment  charges  that  the  note  stolen  was  the  note  or  bill 
of  the  bank  of  Charleston,  or  of  any  other  bank,  it  is  as  fully 
described,  as  if  it  were  alleged  to  be  the  promissory  note  of  the 
President  of  the  bank  by  name.  6th.  That  the  law  in  relation 
to  larceny  requires  nothing  more,  than  a  general  description,  be* 
cause,  often  the  thing  stolen  is  never  reclaimed  from  the  thief, 
and  a  minute  description  would  be  impossible.  I  think,  there* 
fore,  there  is  nothing  in  these  objections  to  the  indictment.  As 
to  the  fourth  ground,  the  uncertainty  arising  from  the  mis-spel- 
ling the  word  larceny  in  the  verdict,  I  shall  say  very  little. 
There  is  no  doubt  as  to  what  the  jury  meant,  and  the  finding 
Was  published  and  recorded  as  larceny.  This  my  brethren  aU 
believe  is  sufficient.    I  have  some  doubts  about  it  myselfl 

The  first  and  third  grounds  for  a  new  trial,  are  the  same  as 
those  made  in  arrest  of  judgment  I  suppose  there  would  be  no 
doubt  that  to  steal  a  forged  bill  would  be  no  larceny.  It  would 
be  of  no  value,  and  it  would  be  the  bill  of  no  bank.  That  some 
evidence  should  be  given  that  the  bill  was  of  value  and  genuine 
is  very  clear,  but  I  have  no  idea  that  the  same  degree  of  evidence 
is  required  as  would  be  in  an  action  to  recover  the  money  due 
on  a  bond  or  note.  This  seemed  to  have  been  the  opinion  of  the 
Judge  who  delivered  the  decision  of  the  Court  in  JHUerjfs  ease, 
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1  N.  &  McC.  9.  I  suppose  it  was  then  as  it  is  now,  the  reasons 
aie  the  Judge's  who  delivers  the  opinion — ^the  decision  is  the 
Court's.  I  was  the  solicitor  who  prosecuted  that  case,  and 
remember  well  it  was  thought,  at  the  time,  that  under  that  rule, 
it  would  be  impossible,  in  most  cases,  to  c(mvict  the  thief,  and 
that  it  required  a  degree  of  proof  beyond  what  had  been  previ- 
ously supposed  to  be  necessary.  For  this,  or  some  other  reason, 
the  case  was  never  followed,  and  since  I  have  been  on  the 
Bench,  I  do  not  remember  to  have  heard  TiUery*s  case  quoted 
as  authority,  except  as  affirming  the  proposition  that  some  evi- 
dence, satisfactory  to  the  jury,  should  be  given,  that  the  notes 
were  of  value  and  genuine.  Such  evidence  was,  I  think,  clearly 
given  in  this  case.  The  witness  said  he  had  been  robbed 
of  sixty-five  dollars — some  of  the  bills  were  of  the  Union 
bank,  some  of  the  Planters's  and  Mechanics's  Bank,  &c.  He 
spoke  of  them  as  money.  This,  iu  the  absence  of  any  proof  to 
the  contrary,  was  sufficient  evidence  that  they  were  the  notes  of 
those  banks,  and  of  the  value  which  they  bore  on  the  face  of 
them.  For  the  reasons  before  given,  no  more  minute  description 
was  necessary  to  be  given  or  proved,  nor  was  it  necessary  to 
prove  that  the  bills  were  of  any  incorporated  bank.  This  last 
notion  is  borrowed  from  the  Acts  for  punishing  forgery,  wherein 
incorporated  banks  of  this  State,  or  any  of  the  United  States, 
are  expressly  named. 

I  come  now  to  consider  the  remaining  grounds,  which  allege 
a  deficiency  of  reliable  evidence  to  support  the  verdict  of  guilty. 
The  general  rule  in  this  Court  is,  that  where  there  is  evidence 
sufficient,  the  weight  of  it  is  to  be  decided  by  the  jury,  but,  of 
necessity,  there  must  be  exceptions  to  this  general  rule.  Ano- 
ther general  rule  is,  that  where  the  presiding  Judge  is  dissatis- 
fied with  the  finding,  that  is  a  circumstance  entitled  to  consider- 
ation in  granting  new  trials.  Now,  in  this  case,  the  prisoner's 
guilt  is  proved  by  the  evidence  of  Hatcher  alone,  who,  at  the 
time  of  the  occurrence,  was  certainly  under  the  influence  of 
liquor,  and,  at  one  time,  seemed  not  to  know  who  had  committed 
the  act    I  will  not  undertake  to  say,  that  a  man  is  not  to  be 
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believed  who  is  partially  intoxicated,  or  who  has  temporarily 
foi^gotten  a  fact  whilst  in  a  state  of  great  bodily  suffering,  yet, 
where  there  is  no  confirmation,  such  evidence  is  subject  to  sus* 
picion.  The  witness  may  be  mistaken.  The  maxim  of  the  law 
is,  that  it  is  better  that  many  guilty  should  escape  than  that  one 
innocent  should  suffer ;  and,  whilst  we  are  far  from  expressing 
the  opinion  that  the  prisoner  is  innocent,  we  think  it  consistent 
with  the  rules  by  which  this  Court  is  governed  in  like  cases, 
that  he  should  have  a  new  trial :  and  it  is  so  ordered. 

O'Nkall,  Wardlaw,  Frost,  Withers  and  Whit»er,  JJ. 
concurred. 

New  trial  ordered. 


William  S.  X  Ford  vs.  George  HI  Kehey,  S.  Ilsley  and  J. 
DeaSy  constituting  the  firm  of  Kelsey  4*  Deas. 

In  a  count  for  malicious  arrest,  the  plaintiff,  after  stating  the  suing  out  of  the  bail 
writ,  the  arrest,  detention  in  jail,  &c.,  further  alleged  that  the  defendant,  while 
plaintiff  was  in  jail,  obtained  possession  of  a  sealed  letter  of  the  plaintiff's  con- 
taining money,  and  opened,  concealed,  and  detained  the  same  for  several  days,  Ac. 
"by  means  of  all  which  said  sereial  premises,  and  during  said  unlawful  imprison- 
ment, and  the  malicious  keeping  and  concealing  his  said  letter,  and  breaking  the 
seal  thereof,  and  detaining  the  same  and  the  money  therein  belonging  to  the  plain- 
tiff, he,  the  plaintiff,  suffered  great  pain,"  Ac,  and  was  prevented  from  transacting 
his  business,  and  incurred  costs,  dtc.  Hdd  that  the  matter  relating  to  the  letter 
was  not  stated  as  a  distinct  and  substantire  cause  of  action,  but  merely  as  sggra- 
ration,  and  that,  as  the  plaintiff  did  not  make  out  a  case  of  malicious  arrest  enti- 
tling him  to  go  to  the  jury,  he  was  not  entitled  to  go  to  the  jury  upon  so  much  of 
the  count  as  related  to  the  letter. 

In  an  attion  for  malicious  arrest  for  a  laiger  sum  than  was  due,  the  plaintiff,  it 
seems,  should  state  in  his  declaration,  that  he  owed  the  defendant  so  much,  and 
that  the  defendant  demanded  bail  for  more,  whereby  he,  the  plaintiff,  was  impris- 
oned for  want  of  bail. 

In  an  action  for  malicions  anest,  the  plaintiff  must  shew  want  of  reasonable  or  pro- 
bable cause ;  and  a  Tolontary  discontinuance  is  not  frimA  faait  evidence  of  want 
of  such  cause. 

Before  O'Neall,  J.,  aJt  Charleston,  May  Term,  1850. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : — 
^  This  was  an  action  on  the  case  for  a  malicious  arrest. 
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"  The  plaintiff  lives  in  Sevier  County,  East  Tennessee ;  be  is 
a  man  of  good  character ;  he  traded  in  Charleston,  and  was  a 
customer  of  ttie  defendants.  A  bail  writ  in  the  name  of  Kel- 
aey  &  Deas,  was  sued  out  against  the  plaintiff,  on  the  19tfa  of 
May,  1848,  and  was  discontinued  on  the  9th  June,  1848.  George 
H.  Eelsey  made  the  affidavit  on  the  part  of  the  firm,  swearing 
that  the  defendant  was  indebted  to  them,  by  note  and  account 
in  the  sum  of  ^1000  93-100.  The  plaintiff,  before  his  arrest,  to 
wit,  on  the  16th  May,  1848,  drew  in  favor  of  the  defendants,  on 
his  correspondent  in  Augusta,  Peter  H.  Scranton,  for  $500. 
This  was  not  accepted.  On  the  morning  of  the  19th,  the  day 
of  his  arrest,  but  before  it,  at  fifty-seven  minutes  past  eight,  he 
dispatched  a  telegraphic  message  to  Scranton,  in  Augusta,  direct- 
ing him  to  pay  to  S.  C'  Warren,  on  account  of  and  for  the  de- 
jfendants,  whatever  sum  he  might  have  in  his  hands  belonging 
to  him,  the  plaintiff.  At  three,  P.  M.,  on  the  19th  of  May,  1848,  he 
was  arrested  at  the  Planter's  Hotel.  Mr.  Deas,  went  with  the 
deputy  and  pointed  out  the  plaintiff ;  failing  to  give  bail,  he  was 
committed  to  gaol,  and  at  forty  minutes  past  five,  P.  M.,  sent 
another  telegraphic  despatch  to  Scranton,  Augusta,  directing  him 
to  pay  no  order  which  he  given  in  &vor  of  Kelsey  6c  De^^ 
When  the  plaintiff  was  about  going  to  gaol,  he  requested  Mr. 
Deas  to  take  out  any  letters  which  might  be  addressed  to  him, 
the  plaintiff,  in  the  post  office,  and  send  or  bring  them  to  him  in 
gaoL  This  he  promised  should  be  done.  In  an  interview  be- 
tween the  plaintiff  and  Kelsey,  in  gaol,  Eelsey,  after  some  alter- 
cation, admitted  he  had,  after  the  plaintiff  went  to  gaol,  taken 
out  of  the  post  office  and  opened  by  his  directions,  a  letter  ad- 
dressed to  the  plaintiff,  containing  $160,  and  had  retained  it 
from  Friday  till  Wednesday.  This  letter  was  produced,  and 
was  one  addressed  by  Scranton,  of  Augusta,  on  the  18th  of  May, 
to  the  plaintiff  in  Charleston.  It  probably  reached  Charleston 
on  Friday,  the  19th  of  May,  the  very  day  on  which  plaintiff 
went  to  gaol.  In  the  conversation  between  Kelsey  and  Ford  in 
the  gaol,  Kelsey  affirmed  the  sum  stated  in  his  affidavit  was  due 
by  Ford  to  Kelsey  d&  Deas ;  but  Ford  alleged  that  a  largepart 
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kad  been  paid.  An  aceonnt  of  the  defendants  against  the  plain- 
tiS,  for  a  sum  which  I  do  not  recollect,  and  of  which  I  made  no 
note,  was  produced  by  the  plaintiff,  and  it  appeared  to  be  marked 
settled  on  the  16th  of  May,  1848,  by  a  note  dueI6th  >uly,  1848. 
It  appeared  that  on  the  20th  of  May,  Saturday,  the  plaintiff  seol 
a  written  order,  directing  Kelsey  &  Deas  to  deliver  his  It^tters  to 
the  bearer.    Kehey  said  ha  had  none. 

''  On  closing  the  plaintiff's  case,  a  motion  was  made  for  a  ncH^ 
suit,  whkh  I  should  have  granted  out  and  out,  if  the  case  made 
in  the  record  had  been  properly  stated.  It  was  represented  thai 
the  first  and  third  counts  were  for  maliciously  suing  out  a  bail 
writ,  and  holding  the  plaintiff  to  bail,  without  any  reasonable  or 
probable  cause,  and  the  second,  for  unlawfully  opening  a  letter 
addressed  to  the  plaintiff,  and  retaining  it  On  the  first  and 
third  counts,  I  held  that  the  plaintiff  could  not  recover,  inas- 
much as  he  was  bound  to  prove  express  malice  in  issuing  the 
wnt,  and  also  the  absence  of  probable  cause, — ^want  of  indebt- 
ednes.  Frverswi  vs.  Hewitt  (2  Hill,  499.)  Neither  of  these 
were  shewn,  indeed  the  proof  was  satisfactory,  that  something 
was  due ;  how  much  was  not  clear ;  it  might  be  the  whole  sum 
claimed,  or  less.  On  the  second  count,  as  I  then  understood  it, 
I  thought  the  plaintiff  might  possibly  recover,  inasmuch  as  the 
letter  was  by  one  of  the  partners  undertaken  to  be  taken  out  of 
the  post  office,  and  delivered  to  the  plaintiff^  and  was  by  another 
taken  out,  imlawfully  opened,  and  retained  at  least  four  days. 
But  as  the  grounds  of  appeal  now  inform  me  that  there  was  in 
fact  no  such  count,  and  that  this  matter  was  merely  stated  as 
aggravation,  the  nonsuit  ought  to  have  been  granted.  The  case 
as  I  then  understood  it,  was  suffered  to  go  to  the  jury,  and,  not- 
withstanding a  strong  charge  from  me,  that  on  the  first  and 
third  counts  the  plaintiff  could  not  recover,  and  that  on  the  sec- 
ond he  might  recover,  but  that  he  might  recover,  if  at  all,  very 
slight  damages,  yet  the  jury  found  for  the  plaintiff  a  large  ver- 
dict, $800." 

The  defendants  appealed,  and  now  renewed  their  motion  for 

« 

a  nonsuit,  on  the  ground : 
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Because  his  Honor  erred  in  supposing  that  the  declaration 
contained  a  separate  and  specific  count  for  opening  the  plain- 
tiff's letter,  of  the  18th  May,  1848.  Whereas  the  fact  is  diiectly 
the  reverse,  inasmuch  as  the  count  which  his  Honor  permitted 
to  go  to  the  jury,  is,  in  its  very  terms,  and  in  all  its  legal  character* 
istics,  essentially  the  same  as  the  others,  and  the  allegaticm  of 
opening  the  said  letter  is  merely  inserted  by  way  of  aggravation, 
so  that  the  legal  anomaly  is  presented  of  two  distinct  and  sub- 
stantive charges  embraced  in  one  and  the  same  count,  and  while 
a  nonsuit  was  granted  as  to  one  of  them,  the  other  was  pennit- 
ted  to  go  to  the  jury. 

Munroj  for  the  motion.  As  the  plaintiff  clearly  did  not  enti- 
tle himself  to  go  to  the  jury  upon  the  proof  in  relation  to  a  mali- 
cious arrest,  he  should  not  have  been  allowed  to  go  to  the  jury 
upon  the  proof  in  relation  to  the  letter,  for  the  opening  and  de- 
tention of  the  letter  is  not  stated  as  an  independent  cause  of 
action.  (16  Johns.  R.  216.)  But  the  evidence  in  relation  to  the 
opening  of  the  letter  was  confined  to  Kelsey.  In  this  joint 
action  against  three  persons  it  was  inadmissible.  (2  Stark.  Ev. 
513.) 

Campbell,  contra.  The  plaintiff  now  consents,  as  he  would 
have  consented  on  the  circuit,  if  the  motion  had  been  made,  that 
Ilsley's  name  be  struck  from  the  record.  The  decision  upon  the 
second  count  in  the  declaration  was  correct.  That  count  is  not 
for  a  malicious  arrest  only :  it  is  also  for  breaking  open  the  let- 
ter. Strike  out  all  relating  to  the  arrest,  and  that  part  the  Judge 
withheld  from  the  jury,  and  the  rest  remains  a  count  for  break- 
ing open  the  letter.  If,  therefore,  this  Court  should  concur  with 
the  Judge  below,  that  there  was  no  ground  for  the  chiEu^  of 
malicious  arrest,  still  the  plaintiff  is  entitled  to  retain  his  verdict 
on  the  groimd  on  which  alone  the  jury  were  charged.  But  was 
not  the  plaintiff  entitled  to  go  to  the  jury  upon  the  case  for  a 
malicious  arrest?  Was  it  necessary  to  prove  express  malice? 
Not  at  all.  The  plaintiff,  in  this  action,  furnishes  prima  fade 
proof  of  malice,  when  he  shews  want  of  probable  cause.  2  Stark. 
Ev.  921 ;  1  Camp.  203;  Ld.  Raym.  374;  1  Salk.  14;  2  Wheat 
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Sel.263;  10 Eng.  C.  L.  R.  269 ;  2Brev.76;  3  GUI  &  J.  377 ;  3 
Wash.  C.  C.  R.  31 ;  1  T.  R.  646 ;  19  Wend.  417 ;  24  Pick.  81 ; 
1  Hill,  81 ;  1  McM.  358;  3  Brev.  94;  1  Brev.  178.  Was  there 
proof  of  want  of  probable  cause  ?  Commented  on  the  evidence, 
and  contended  that  there  was.  In  an  action  for  malicious  arrest 
less  evidence  of  want  of  probable  cause  should  be  required  than 
in  an  action  for  malicious  prosecution ;  for  where  the  action  is 
for  malicious  arrest,  if  probable  cause  existed,  the  defendant  must 
know  and  can  prove  it.  His  voluntary  disc6ntinuance  of  his 
acticm  would  seem  tlierefore  to  be  evidence  that  probable  cause 
did  not  exist.  (19  Wend.  417.)  But  suppose  the  proof  did  shew 
that  some  small  sum  was  due :  still  the  action  can  be  maintained, 
for  defendants  had  no  right  to  hold  the  plaintiff  to  bail  for  more 
than  was  due. 

Munroy  in  reply.  It  is  clear  that  the  plaintiff  altogether  failed 
to  shew  want  of  probable  cause.  (2  Brev.  76 ;  3  Strob.  307.)  In 
an  action  for  demanding  bail  for  too  large  a  sum,  the  plaintiff 
must  allege  what  was  due  the  defendant  (1  Camp.  296 ;  1  Salk. 
14-15;  2  B.  <fc  P.  129;  2  N.  H.  It  157;  1  Hill,  82;  2  Sup.  U.  8. 
Dig.  379 ;  2  Eng.  C.  L.  R.  290 ;  17  Mass.  R.  190. 

OuriOi  per  O'Neall,  J.  This  case  certainly  does  present 
itself^  in  some  respects,  in  rather  strange  phases.  For  instance,' 
until  explained,  it  would  appear  a  strange  result,  that  a  verdict 
should  have  been  found  against  S.  Ilsley,  one  of  the  defendants, 
without  a  tittle  of  proof  against  him.  But  the  explanation 
removes,  at  once,  this  apparent  absurdity.  The  case  stood  upon 
the  docket  against  Eelsey  &  Deas ;  they  were  treated,  through* 
out  the  case,  as  the  only  defendants.  Indeed  I  never  knew, 
until  served  with  the  notice  of  appeal,  that  there  was  such  a 
defendant  in  the  case.  So  in  reference  to  the  second  count,  it 
mras  stated,  and  not  denied,  that  there  was  a  count  for  receiving, 
detaining,  and  opening  the  plaintiff's  letter. 

So  much  to  place  the  case  in  its  proper  light  was  deemed 
necessary  before  entering  upon  the  case  itself. 

The  ground  of  appeal  presents  the  question;  whether  the 
24 
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second  count  is  upon  the  receiving,  detaining,  and  opening  the 
plaintiff's  letter  as  a  cause  of  aotiooi  or  whether  it  is  mai^y 
stated  as  aggravation  of  the  malicious  airest«  It  is  plain,  on 
reading  the  count,  that  it  is  a  matter  thrown  in  as  aggravatjm, 
and  is  not  stated  as  a  distinct  and  substantive  cause  of  acticm ; 
for  the  count  alleges  that  the  defendants,  without  any  reasonable 
or  probable  cause  of  action  against  the  plaintiff  then  due  and 
owing  to  the  amount  of  &e  sum  of  money  for  which  they 
caus^  the  plaintiff  to  be  arrested,  &c.  ^^  maliciously  sued  out 
their  writ  against  the  plaintiff"  This  shews  that  the  malicious 
arrest  was  the  subject  in  the  mind  of  the  pleader ;  and,  accord- 
ingly, he  followed  up  his  beginning  by  stating  that  a  &lse  affi- 
davit to  hold  to  bail  was  made,  under  the  writ  thus  issued ;  that 
this  plaintiff  was  arrested,  committed  to  jail,  and  there  remain- 
ed until  bailed : — and  then  he  alleges,  Aat  while  thus  kept  in 
jail,  the  defendants  received,  detained  and  opened  bis  letter: 
then  the  count  resumes  the  original  grievance,  and  sets  out  that 
the  defendants  discontinued  their  suit  against  the  plaintiff,  and 
concludes  by  saying : — ^^'By  means  of  all  which  said  several 
premises,  and  during  said  unlawful  imprisontnent,  and  the 
malicious  keeping  and  concealing  his  said  letter  and  breaking 
the  seal  thereof,  and  detaining  the  same  and  the  money  therein 
belonging  to  the  plaintiff,  he,  the  plaintiff,  suffered  great  pain 
and  anxiety  of  body  and  mind,  and  was  pre^nted  from  trans- 
acting his  necessary  affairs  and  business  by  him  during  that 
time  to  be  performed;  and  thereby  also  the  plaintiff  necessarily 
incurred  divers  costs  and  expenses,  to  wit, — to  the  amount  of  one 
thousand  dollars  in  and  about  the  obtaining  his  release  from  the 
said  arrest  and  imprisonment,  and  in  and  about  defending  him- 
self against  the  said  action;  and  in  and  about  other  the  premises 
and  by  means  of  the  premises  the  plaintiff  was  and  is  injured 
in  his  credit  and  circumstances,"  &c.  ( *  ) 

'   '       '  ■  ■  ■  "  '  m  ■    ■  I  I  III  I  111        ■  ■        1  ^— — i^»j^.^»^ 

•  The  following  ia  a  copy  of  the  second  count  of  the  declaration : 

"  For  that  whereas  also  the  said  defendants,  copartners  aforesaid,  heretolbiey  to 
wit,  on  the  nineteenth  da/  of  May^  in  the  year  of  our  Lord  one  thousand  eight  hiu»» 
died  and  forty-ei^t,  not  then  having  any  reasonable  or  probable  cause  of  action 
against  the  pUdntiff,  then  du0  and  owing  to  ths  amount  of  the  sum  of  money  ^ 
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It  18  plain,  from  this  examination  of  the  coun^  that  the  matter 
about  the  letter  is  not  stated  as  any  distinct  cause  of  action.  It 
is  used  as  part  of  the  injury,  sustained  by  the  plaintiff,  in  the 
maUcious  arrest.  That  the  count  was  bad  on  deihurrer,  is  clear, 
if  the  matter  about  the  letter  is  a  good  cause  of  action,  and  is 
stated  as  such :  for  then  two  causes  of  action  would  be  joined 
in  the  same  count  I  think  it  is  possible  that  it  may  be  a  good 
cause  of  action,  and  that  if  it  had  been  set  out  as  such,  this 
verdict  might  have  been  sustained.  BUt  it  is  not  so  stated, — it 
is  merely  set  out  as  an  incident  of  the  malicious  arrest.  I  am, 
therefore,  satisfied,  that  the  case  went  improperly  to  the  jury  in 
that  respect  But,  notwithstanding  this  may  be  so,  still  if  the 
plaintiff  made  out  a  case,  on  the  malicious  arrest,  on  which  he 

I.I  I  I..- -.M... ,  I  .1  .  ■  ,.  .I.l-*. 

which  they  caased  the  plaintiff  to  he  arrested,  aa  hereinafter  mentioned,  but  contriv- 
ing and  intending  to  harrasa,  oppreas,  and  injtire  the  plaintifi^  falaely,  wrongfully  and 
▼exatioQsly  canted  to  t>e  iaaued  and  jMnoaecuted  out  or  the  Court  of  Common  rleas 
for  Charleston  District^  under  the  aeal  of  said  Court,  and  tested  by  the  Clerk  thereof, 
at  the  suit  of  defendants  against  the  plaintiff,  a  certain  writ,  called  a  eamai  ad  rts- 
fondenthim,  and  directed  to  all  and  singular  the  sheriffs  of  the  State  of  South  Caro- 
lina, commanding  them  and  each  of  them,  to  attach  the  body  of  the  plaintiff  where- 
Boerer  he  might  be  found,  so  as  to  compel  him  to  be  and  appear  berore  the  Justices 
of  said  State,  at  the  Court  of  Common  Pleas,  to  be  holden  at  Charleston,  for  the 
district  of  Charleston,  on  the  fourth  Monday  of  October  next  thereafter,  to  ans- 
wer to  the  said  defendants  in  a  plea  of  trespass  on  the  case  and  so  forth,  forcer- 
tain  alleged  promises  and  assumptions  by  the  plaintiff  to  the  defendants  made  and 
not  perfoimed,  to  their  damaee  two  thousand  dollars,  and  to  have  the  said  writ  befote 
the  Clerk  oC  said  Court  at  Cnarieston,  fifteen  days  next  before  the  sitting  thereofl 
And  the  said  defendants  farther  oontrinn^  and  mtending,  as  aforsesaid,  to  injtire 
and  oppress  the  plaintiff,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  fhlsely, 
wrongnilly  and  vexatiously,  and  without  having  reasonable  or  probable  cause  of 
action  aforesaid,  by  means  of  a  false  affidavit  made  by  George  H.  Kelsey,  and  swont 
to  on  the  day  aforesaid,  before  Charles  R.  Brewster,  Esi|..  styling  himself  and  being 
a  Notary  Public  and  ex  trfieio  Magistrate,  wherein  the  said  Greorge  H.  Kelsey,  styling 
himself  one  of  the  firm  of  Kebey  A  Deas,  made  oath  and  sworsy  to  wit: 

STATE  OP  SOUTH  CAROUNA : 

Personally  appeared  before  me  George  H.  Kelsev,  one  of  the  firm  of  Kelsey  A  Deas, 
and  made  oath,  that  W.  8.  J.  Ford  is  ^usUy  indebted  to  him  in  the  sum  of  one  thou- 
sand dollars  and  ninety-three  cents,  bemg  a  balance  due  and  owing  upon  his  prom- 
issory notes,  drawn  by  him,  and  payable  to  said  Kelsey  &  Deas,  and  upon  an  open 
account  for  goods  sold  and  deliTered ;  and  this  deponent  further  saith,  that  no  part  of 
said  balance  of  one  thousand  93-100  dollars  has  oeen  paid. 

(Signed) 

GEORGE  H.  KELSET. 
Sworn  to  before  me  this  IM  May,  tfltS. 
(Signed)       C.  R.  BtswsTKt, 

Noi,  Pvb.  4-  Mag.ez^. 

Caused  the  said  writ  to  be  endorsed  with  an  older  for  bail,  and  to  be  delifeied  io 
James  S.  Shingler,  Esq.,  then  and  now  sheriff  of  Charleston  district,  to  be  easented 
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could  stand,  the  motion  for  nonsuit  would  not  be  allowed  to 
prevail  here.  I  thought,  however,  on  the  Circuit,  and  still  think, 
he  failed  in  this  respect ;  for  without  adverting  to  the  necessity  of 
shewing  express  malice  te  sustain  a  case  of  this  kind,  about 
which  no  opinion  is  now  intended  to  be  given  on  the  part  of  the 
Court,  it  will  be  enough  if  the  plaintiff  failed  to  shew  that  the 
defendants  issued  their  writ,  and  held  him  to  bail,  without  any 
reasonable  or  probable  cause. 

It  was  supposed,  in  the  argument,  that  this  was  a  case  for  de- 
manding bail  for  a  larger  sum  than  was  really  due.  But  that  is 
not  the  character  of  the  case  made.  It  is  true  the  beginning  of 
the  first  count  alleges  that  the  defendants,  without  any  reasona- 
ble or  probable  cause  of  action  whatever  against  the  plainti^ 

—  ■■    m'        —      ''"■'■■  I    Mill  ■  ■  I  ■  .  I  I  ■      .  Ml  II  I  I 

aoeordine  to  law.    And  the  defendants  afUrwards.  and  whilst  the  said  writ  and  the 
order  for  oail  aforesaid  was  in  force,  to  wit,  on  the  day  and  year  aforesaid,  farther 
contriving  and  intending  as  aforesaid,  and  not  having  any  such  reasonable  or  proba- 
ble cause  of  action  as  a&resaid,  and  well  knowing  said  affidavit  to  be  false,  falsely, 
wrongfully,  vexatiously,  and  abusing  the  authority  of  law,  did  cause  (he  said  plain- 
tiff to  be  arrested  under  and  by  virtue  of  the  said  writ,  and  the  said  affidavit  and 
order  for  bail,  and  to  be  committed  to  the  body  of  the  common  jail  of  Charleston 
district,  and  imprisoned  therein  for  a  long  time,  to  wit,  from  thence  until  and  upon 
the  twenty- fifth  day  of  May,  in  the  year  aforesaid,  when  the  plaintiff,  to  obtain  his 
liberation,  procured  certain  persons,  to  wit,  Stephen  Watson,  Fleetwood  Lannean, 
B.  W.  Foree^  P.  M  Cohen,  £.  B.  Stoddard  and  H.  S.  Roosevelt,  to  become  special 
bail  for  him.  and  thereby  bound  unto  the  sheriff,  by  a  bail  bond,  to  said  action,  ac- 
cording to  the  exigency  of  said  writ,  and  the  law  in  such  cases  made  and  provided. 
And  the  said  W.  S.  J.  Ford  in  fact  further  says  and  aven,  that  afterwards,  to  wit, 
on  the  nineteenth  dav  of  May  aforesaid,  and  while  he  was  wrongfully  and  fiJaely 
imprisoned  in  the  Charleston  jail,  at  the  instance  and  contrivance  of  the  said  de- 
fendants, by  reason  of  the  writ  of  capias  ad  respondendumf  and  the  affidavit  and  o^der 
for  bail  aforesaid,  the  said  defendants,  contriving  and  intending  to  oppress,  delay  and 
injure  the  plaintiff,  and  in  abuse  of  the  forms  and  process  or  law,  did  hinder  sad 
delay  the  said  plaintiff,  and  obstruct  him  in  obtaining  bail,  and  did  prolong  his 
imprisonment  in  the  jail,  by  depriving  him  of  the  means  of  obtaining  counsel  and 
advice,  in  this,  to  wit :  The  said  defendants^  on  the  day  and  year  aforesaid,  obtained 
possession  of  a  certain  sealed  letter,  in  writmg,  from  Messrs.  Soranton  dt  Starke,  of 
Augusta,  Georgia,  MerchantSi  and  addressed  to  the  plaintiff,  and  dated  at  Augusta, 
Greorgia,  the  eighteenth  day  of  May,  A.  D.  eighteen  hundred  and  forty-eight,  and 
having  enclosed  therein,  bank-notes  to  the  value  of  one  hundred  and  fifly  dollars,  to 
and  for  the  plaintiff,  and  under  the  seal  of  said  letter.    And  the  said  defendants 
being  in  possession  of  the  said  letter,  and  the  bank  notes  aforesaid,  contriving  and 
intending  as  aforesaid,  how  they  micht  delay  tlie  plaintiff  and  keep  him  imprisoned, 
detained  and  kept  the  said  letter,  ana  concealed  the  same,  and  broke  the  seal  thereof^ 
and  took  and  applied  the  said  bank  notes  to  their  own  use,  and  denied  all  knowledge 
of  said  letter,  or  of  the  contents  thereof,  or  that  they  had  received  the  same,  for  a  long 
lime,  to  wit,  from  the  day  aforesaid^  until  the  twenty-third  day  of  May,  aforesaid,  to 
the  great  hindrance,  delay,  oppression  and  vexation  of  the  {>laintiff.    And  the  plain- 
tiff avers  that  afUrwards,  ana  after  he  had  put  in  special  bail,  as  aforesaid,  ana  been 
liberated  from  imprisonment  in  the  common  jail,  and  delivered  to  bail  as  aforesaid, 
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^  to  the  amount  of  the  sum  of  money  for  whichP  they  caused 
the  plaintiff  to  be  arrested,  maliciously  sued  out  their  writ, 
&c ;  but  in  an  after  part  of  the  same  oount,  after  setting  out  the 
affidavit  to  hold  to  bail,  the  plaintiff  traverses  it,  and  declares  it 
to  be  "wholly  untrue,  groundless,  and  without  probable  cause." 

The  second  count  makes  the  allegation  that  the  defendants, 
"without  any  reasonable  or  probable  cause  of  action  then  due 
and  owing  to  the  amount  of  the  sum  of  money  for  which  they 
caused  the  plaintiff  to  be  arrested,  maliciously  sued  out  their 
writ,"  ice.  against  the  plaintiff.  The  third  count  is  without  pre- 
tence for  causing  the  plaintiff  to  be  arrested  without  any  reason- 
able or  probable  cause  whatever. 

Having  made  this  statement  of  the  record,  I  think  it  is  appa- 
rent that  it  does  not  make  out  a  case  for  demanding  excessive 
bail :  for  I  agree  with  what  is  said  in  the  note  to  Wetherden  vs. 
£}mbden,  (1  Camp.  298,)  that  in  such  a  case  it  is  necessary  to 
state  that  the  plaintiff  owed  the  defendant  so  much,  and  that 
the  defendant  demanded  bail  for  more,  whereby  he  was  impris- 
oned for  want  of  bail.  It  is  possible  that  the  defective  statements 
in  the  declaration  might  have  been  cured  by  the  verdict,  if  the 
proof  had  shewn  how  much  the  plaintiff  really  did  owe — and  for 
how  much  more  than  the  real  sum  bail  was  demanded ;  but  there 
was  no  such  proof.    Indeed  the  case  did  not  go  to  the  jury  on 

to  wit,  on  the  first  day  of  June  next  thereafter,  in  the  year  aforeoaid,  the  laid  defend- 
ants, by  Bailey  6l  Brewster,  their  Attomies,  came  into  the  Court  of  Common  Pleas 
for  Charleston  District,  then  in  session,  and  thereupon  voluntarily  procured  an  order 
of  said  Court  to  discontinue  their  said  action,  whicn  order  of  said  Court  was  there- 
fore duly  entered  of  record,  and  afterwards  and  before  the  brining  of  this  action, 
judgment  of  discontinuance  was  duly  entered  of  record  in  the  Court  of  Common 
Pleas,  for  Charleston  district,  and  thereby  it  appears,  by  the  record  and  proceedings 
thereof  remaioinf  in  the  said  Court,  and  by  means  of  the  premises,  the  said  action 
was  and  is  wholly  ended  and  determined.  By  means  of  all  which  said  several 
premises,  and  durm?  said  unlawful  imprisonment,  and  the  malicious  keeping  and 
concealing  his  said  letter  and  breaking  the  seal  thereof^  and  detaining  the  same  and 
the  money  therein  belonging  to  the  plaintiff,  he,  the  plamtiff,  suffered  great  pain  and 
anxiety  of  body  and  mind,  and  was  prevented  from  transacting  his  necessary  afiairs 
and  business  by  him  during  that  time  to  be  performed,  and  thereby  also,  the  plaintiff 
necessarily  incurred  divers  costs  and  expenses,  to  wit,  to  the  amount  of  one  thousand 
dollars,  in  and  about  the  obtaininfi;  his  release  from  the  said  arrest  and  imprisonment, 
and  in  and  about  defending  himself  against  the  said  action  ;  and  in  and  about  other 
the  premises  and  by  means  of  the  premises,  the  plaintiff  was  and  is  injured  in  his 
credit  and  circumstances,  and  otherwise  gruuly  damnified.  To  the  plamtiff 's  dan^* 
age,  ten  thousand  dollars ;  therefore,  he  brings  suit  and  so  forth. 
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any  case  of  that  kind,  but  on  a  wholly  different  000,  and  on 
which  the  plaintiff  had  no  static  in  Court  sufficient  to  prevent 
a  nonsuit.  He  now,  however,  falls  back  upon  the  case  made, 
which  did  not  go  to  the  jury,  and  claims  that  that  should  prevent 
a  nonsuit  Under  such  circumstances,  his  defective  statement 
has  no  help  from  the  verdict  Comparing  his  proof  with  the 
record,  there  is  neither  allegation  nor  proof  of  injury  from  de- 
manding bail  for  too  large  a  sum. 

Indeed,  the  whole  case,  when  the  record  is  examined,  is  for 
maliciously  arresting  the  plaintiff,  without  any  reasonable  or 
probable  cause :  or  else  it  does  not  state  with  sufficient  certainty 
any  other  cause  of  action. 

Considering  the  case,  therefore,  as  for  a  malicious  arrest,  it  will 
be  enough  to  defeat  it  if  there  be  a  failure  to  shew  that  the  writ 
was  issued  without  reasonable  or  probable  cause. 

In  the  first  place  it  is  supposed  that  a  mere  diseontmuatue  is 
prima  facte  enough  to  establish  a  want  of  probable  cause.  But 
surely  there  can  be  no  ground  for  such  a  notion  when  neither  a 
nolle  prosequi,  nor  ''no  bill"  by  the  grand  jury,  in  a  criminal 
matter,  can  have  such  effect  Palmer  vs.  Harmon,  (3  Strob. 
676.) 

But  independent  of  authority,  there  can  be  no  doubt  about  it 
Probable  cause  is  any  thing  which  creates  a  reasonable  belief 
that  the  charge  is  true.  Does  the  mere  withdrawal  of  a  suit 
create  a  belief  that  an  affidavit  to  hold  to  bail  is  false  ?  It  does 
not  afford  any  ground  to  believe  that  the  party  did  not  think  the 
affidavit  was  true:  for  a  discontinuance  may  arise  from  some 
technical  objection,  such  as  that  the  party  brought  assumpsit, 
when  the  form  of  action  should  have  been  debt 

So,  too,  the  plaintiff  regarded  the  law :  for  he  did  not  stop 
when  he  gave  the  disccmtinuance  in  evidence,  but  he  went  on 
to  shew,  if  he  could,  that  no  debt  was  due.  But  in  this  he  wholly 
failed :  for  instead  of  shewing  that  no  debt  was  due,  he  conclu- 
sively  shewed  that  he  was  indebted  to  the  defendants.  It  is  true 
he  shewed  that  an  account,  contracted  in  1847,  for  about  one- 
fourth  of  the  debt  claimed  by  the  defendants,  was  settled  on  the 
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leth  May,  1848,  by  a  note  due  16th  July,  1848.  But  tfiis  was 
no  evidence  that  the  defendants  had  not  cause  of  action,  as  they 
alleged,  by  notes  and  account,  or  at  least  believed  that  they  had. 
But  the  proof  which  he  gave  of  a  draft  drawn  in  &vor  of  tfie 
defendants  on  Scranton,  Augusta,  for  $500,  and  not  accepted 
before  he  was  sued :  the  telegraphic  dispatch,  which  he  sent  in 
the  morning  of  the  day  on  which  he  was  sued,  and  before  he 
was  sued,  desiring.  Scranton  to  pay  to  Warren  for  the  ddendants 
whatever  sum  of  money  they  had  in  their  hands,  are  plain  ad- 
missions of  a  present  indebtedness  to  the  defendants.  Indeed 
the  last,  unqualified  as  it  was  as  to  the  amount,  might,  if  neces- 
sary, be  regarded  as  an  admission  of  the  whole  debt  demanded. 

So,  too,  in  the  conversation  in  jail,  proved  by  Cook,  there  is  an 
admission  of  indebtedness  by  the  plaintiff  which  cannot  be  got 
round.  In  that  conversation,  Eelsey  affirmed  the  whole  sum 
demanded  was  due :  Ford  did  not  pretend  that  nothing  was  due : 
on  the  contrary,  he  said  a  large  part  had  been  paid.  After  such 
proof,  how  can  it  be  said  there  was  an  absence  of  probable  cause? 
There  was  not  only  proof  enough  to  shew  that  the  defendants 
believed  what  Kelsey  swore  was  true,  but  also  that,  in  fact^  the 
plaintiff  was  indebted  in  a  considerable  sum  to  the  defendants. 

It  is  said,  however,  the  existence  of  probable  cause  is  a  ques- 
ticHi  for  the  jury.  That  is  true,  where  there  is  any  dispute  about 
facts.  But  where,  as  here,  all  the  fects  proved  by  the  plaintiff 
are  assumed  to  be  true,  and  still  they  do  not  make  out  what  in 
law  constitutes  proof  of  absence  of  probable  cause,  it  foUows  there 
is  nothing  to  go  to  the  jury. 

The  motion  for  a  nonsuit  is  granted. 

Evans,  Fbost,  Withers  and  Whitner,  JJ.,  concurred. 

Wahdlaw,  J.  The  defendants  pleaded  only  a  g^deral  trav- 
erse :  the  whole  case,  except  so  much  as  related  to  the  opening 
of  the  letter,  was  withdrawn  from  the  consideration  of  the  jury, 
because  express  malice  and  want  of  probable  cause  were  not  both 
proved  by  the  plaintiff;  and  the  evidence  of  the  defendants  was 
not  offered    A  verdict  which|  after  a  full  trial^  might  be  rendered 
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for  the  plaintiff,  would  be  supported  by  the  couut  which  alleges 
the  opening  of  the  letter,  followed  by  special  damage,  as  the  wrong 
done  (every  thing  else  in  the  count,  if  not  ptoved,  being  rejected 
as  surplusage) ;  or  by  one  of  the  counts,  which  in  effect  allege  a 
malicious  arrest  for  more  than  was  owing  by  the  plaintiff.  I  ob- 
ject to  considering  the  defects  of  a  declaration,  upon  a  motion  for 
nonsuit,  as  they  would  be  considered  upon  a  special  demurrer. 
I  think  that  a  new  trial  should  be  ordered. 

Motion  granted. 


E.  H.  MiUer  vs.  /.  P.  Ford^  J.  R.  Ford,  and  Francis  Green* 

A  hoard  of  Commissionera  of  Roads  is,  sub  tnodoj  a  coiporaUon,  and,  on  the  remoral 
of  a  member,  his  powers  and  liabilities  are  transferred  to  his  successor:  to  an  ac- 
tion, therefore,  against  the  board,  for  breach  of  a  contract,  the  pereons  who  compose 
the  board  when  the  writ  is  issued  moat  be  made  parties,  and  not  the  persons  who 
composed  it  when  the  contract  was  made. 

A  plea  in  abatement  must  give  the  plaintiff  a  better  writ. 

A  committee,  of  a  board  of  Commissioners  of  Roads,  who  made  a  contract  with  the 
plaintiff  for  rebuilding  a  bridge,  were  sued  for  breach  of  the  contract:  they  pleaded 
in  abatement  that  the  contract  was  made  with  the  defendants  and  sixteen  other  per- 
sops,  naming  them,  who  constituted  the  board  at  the  time  the  contract  was  made: 
the  writ  had  been  issued  after  some  of  the  persons  named  in  the  plea  had  retired 
from  the  board,  and  others  had  been  appointed  in  their  place :  Held  that  the  plea 
was  good;  that  it  gave  the  plaintiff  a  better  writ,  inasmuch  as  it  referred  him  to  the 
board  as  the  proper  party  to  be  sued,  and  it  was  his  duty  to  take  notice  of  the 
changes  that  had  been  made  in  the  time  that  interrened  between  the  making  of  the 
contract  and  the  suing  out  of  the  writ. 

The  question  on  the  plea  in  abatement  being  whether  the  contract  was  made  with  die 
committee  alone,  or  with  the  board,  and  the  written  testimony  not  furnishing  com- 
plete OTldence  of  the  agreement,  hdd  that  the  question  was  properly  submitted  to 
the  jury  as  one  of  fact.    See  JJ^HUer  ya.  F\frd,  (4  Strob.  213.) 

Respecting  the  liability  of  agents  to  third  persons,  the  rule  is  very  different,  where  the 
agents  are  public,  from  that  which  preyails  where  they  are  priTate :  it  most  be  very 
apparent  that  a  public  agent  intended  to  bind  himself  personally,  or  he  will  not  b6 
heldliable. 
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Before  Frost,  J.,  at  Georgetown^  Spring  Terwi,  1850. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
"This  was  a  new  trial  of  an  action  of  assumpsit  upon  a  con* 
tract  for  building  a  bridge.  The  declaration  contained  a  count 
on  the  special  contract,  and  a  count  for  work  and  labor.  The 
defendants  pleaded  in  abatement  that  the  contract  was  made 
with  defendants,  jointly  with  sixteen  other  persons,  named  in 
the  plea.  These  persons  were  members  of  the  Board  of  Com- 
missioneiB  of  Roads  for  the  Parish  of  Prince  Geoi^  (Winyah) 
at  the  time  ^e  contract  was  made.  The  replication  denied  that 
the  contract  was  made  with  the  persons  named  in  the  plea,  and 
issue  was  joined  thereon.  This  issue  was  submitted  to  the  jury. 
'^The  defendants,  who  were  the  actors  in  the  plea  in  abate> 
ment,  shewed  by  W.  J.  Howard,  Clerk  of  the  Board  of  Commis* 
doners,  that  the  persons  named  in  the  plea  composed  the  Board 
dtiring  the  year  1847.  In  December,  1847,  a  new  Board  was 
appcnnted  by  the  Legislature,  and  some  changes  were  made  of 
the  Commissioners,  not  necessary  to  this  case  to  particularize. 
The  writ  in  this  case  was  sued  out  the  24th  March,  1848.  The 
minutes  of  the  Board  were  ojQfered  in  evidence,  for  the  purpose  of 
shewing  that  the  contract  was  made  by  the  defendants,  by  the 
authority  and  as  a  Committee  of  the  Board  of  Commissioners. 
This  evidence  was  objected  to,  but  received.  At  a  meeting,  held 
January  11,  1847,  the  defendants,  who  had  been  appointed  a 
committee  to  examine  Mill-dam  bridge,  with  a  view  to  its  repair^ 
reported  that  it  was  inexpedient  to  repair  it.  A  resolution  was 
ihea  adopted,  by  which  the  Committee  appointed  to  inspect  the 
bridge  (the  defendants,)  were  authorized  to  advertise  for  con* 
tracts  for  building  the  Mill-dam  bridge,  till  the  first  Monday  in 
February  ensuing.  In  the  Winyah  Observer  of  the  27th  Janu* 
ary,  1847,  appeared  a  notice,  to  this  effect:  ^^Advertisement. — 
Proposals  will  be  received  till  the  first  of  February,  1847,  for 
rebuilding  Mill-dam  bridge,  according  to  the  specifications  sub* 
joined;"  which  was  signed  '^J.  P.  Ford,  J.  R.  Ford,  and  Francis 
Green,  Committee."    A  letter  from  Ae  plaintiff,  dated  30th  Janu* 
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8X7,  l^^^^i  ^^^  addiessed  to  '^  J.  P.  Ford,  J.  K  Ford,  «nd  Francis 
Green,  Committee,"  was  produced  in  evidence.  It  contained  a 
proposal  for  building  the  bridge,  according  to  the  published  speci- 
fications,  for  $976.  At  a  meeting  of  the  Board,  held  February 
11,  1847,  ^'the  Committee  laid  before  the  Board  the  following 
proposals"  for  building  Mill-dam  bridge.  Several  proposals  aie 
entered,  together  with  that  of  the  plainti£  It  was  resolved  that 
"E.  H.  Miller's  proposal  be  accepted."  It  was  fdrther  ordered 
<^that  the  CcMnmittee  authorized  to  receive  pr(q)osals  for  lebuild- 
ing  Mill-dam  bridge,  (the  defendants,)  be  authorised  to  contract 
with  E.  H.  Miller,  agreeably  to  his  proposal ;  provided  he  should 
give  satisfactory  security  that  the  woi^  should  be  done  within 
the  time  that  they  might  agree  upon."  It  was  further  ordered 
tfiat  the  same  Committee  should  be  chaiqged  with  the  superin- 
tendence of  the  work,  and  the  reception  oi  the  bridge  when  fin* 
ished.  The  defendants  also  produced  a  letter  from  the  plaintifl^ 
dated  8th  July,  1847,  and  addressed  to  Francis  Green.  It  is 
therein  stated  that  the  bridge  will  be  ready  for  inspection  on  the 
20th  instant,  and  mentions  several  causes  of  delay  to  its  earlier 
completion,  "of  which  you  will  inform  the  Commissioners." 

^^The  plaintiff  produced  a  letter  from  Francis  Green  to  E.  H. 
Miller,  dated  the  17th  March,  1847,  in  which  Green  informs  the 
plaintiff  that  both  Committees  had  met  at  his  house,  and  were 
disappointed  in  not  seeing  him.  Miller  is  notified  that  both 
Committees  will  meet  again  at  Green's  house,  on  the  22d  inst, 
and  that  he  must  attend  with  the  Ixmd,  made  and  signed,  in  the 
penal  sum  of  double  the  contract  price ;  and  is  cautioned  that  if 
he  fails  ^  we  shall  have  to  advertise  for  proposals."  The  bond 
was  offered  in  evidence — ''Know  all  men  by  these  presents,  that 
we,  E.  H.  Miller,  W.  F.  Blakely,  John  F.  D.  Britten,  and  J(^ 
B.  Miller,  are  held  and  firmly  bound  unto  the  Committee  on 
China  Grove  bridge,  to  wit:  J.  P.  Ford,  J.  R.  Ford,  and  F.  Green, 
in  the  penal  sum  of  $1950,"  conditioned  for  the  faithful  perform* 
ance  of  the  work;  and  signed  by  the  plaintiff  and  his  sureties. 

"The  attorney  for  the  plaintiff  contended  that  the  case,  made 
by  the  evidence,  presented  not  a  question- of  fact  for  the  decision 
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of  the  jury,  but  a  question  of  law  for  the  decision  of  the  Court} 
tttid  d^ired  that  the  jury  should  be  instmoted  that  the  legal  ef- 
lect  and  operation  of  the  contract,  diewn  by  the  evidence,  made 
the  defendants  personally  liable  to  the  plaintiff.    It  was  aigued 
that  the  case  now  made  differed  from  that  presented  at  the  far- 
mer trial.    That  then,  complete  written  evidence  of  the  contraot 
had  not  been  produced ;  but  by  the  production  now  of  the  plain- 
tiff's  letter  of  the  30th  January,  1847,  complete  written  evideiice 
of  all  the  terms  of  the  contract  was  supplied.    The  construction 
of  the  contract,  thus  proved  by  written  instruments,  it  was  in- 
sisted, should  be  determined  by  the  Ck)urt    The  attorney  for  the 
plaintiff  {woposed  to  shew,  by  aj^m^it,  that,  according  to  the 
legal  effect  and  operation  of  the  omtract,  the  def<^dants  were 
personally  liable.    But  that  question  was  waived  by  the  Court. 
It  was  held  that  the  case  made  did  not  substantially  differ  from 
that  presented  on  the  former  trial.    It  will  be  seen,  by  referoice 
to  the  brief  of  the  former  trial,  that  the  advertisement  wa8^  pro- 
duced for  proposals  to  rebuild  the  bridge  across  Mill-dam  Swamp, 
with  specifications  of  the  vroA ;  and  that,  in  pursuance  of  this 
advertisement,  the  plaintiff  sent  in  a  tender  to  the  Committeoi 
undertaking  to  build  the  bridge,  according  to  the  published  speci- 
fications, for  ^76,  the  amount  sued  for.    His  bid  was  accepted 
by  the  Committee,  and  for  the  performance  of  the  work  they  took 
from  the  plaintiff  a  bond,  whichi  in  the  former  case,  as  in  this, 
was  produced  in  evidence.    That  bond  was  as  complete  accept* 
ance  of  the  contract,  by  the  defendants,  as  the  letter  of  the  30th 
January.    The  third  ground  of  the  plaintiff's  motion  for  a  new 
trial,  on  the  former  appeal,  was,  that  ''  his  Honor  decided,  as  a 
principle  of  laiw^  that  the  Board,  and  not  the  Ccnnmittee,  were 
responsible ;  whereas,  it  is  respectfully  submitted  that  the  case 
made  upon  the  issue  and  the  evidence  presented  a  question  of 
fact,  and  it  should  have  been  left  to  the  jury  to  determine  t0 
yfhvm  the  credit  had  been  givenJ'    The  plaintiff  succeeded  in 
his  motion  for  a  new  trial,  on  this  ground  alone ;  no  opinion  was 
expressed  on  the  other  grounds  of  appeal. 

"The  jury  were  instructed  that  the  subject  for  their  inquiry 
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vas,  to  whom  did  the  plaintiff  give  credit  in  the  contract  for  the 
building  of  the  bridge ;  did  he  contract  with  the  defendants  <»i 
their  personal  undertaking  and  liability,  or  with  the  Board  of 
Ck)mmissioners,  through  the  agency  of  the  defendants?  lYiey 
were  told  that  the  judgment  of  the  Court  of  Appeals,  on  the  ap- 
peal made  on  the  former  trial  of  this  case,  should  govern  them, 
for  the  evidence  produced  did  not  materially  differ  from  that  pro- 
duced on  the  former  trial.  They  were  told  that  the  designation 
of  the  defendants  as  a  '^Conunittee,"  created  an  ambiguity  (which 
they  should  determine  according  to  the  evidence,)  whether  the 
plaintiff  contracted  with  them  personally,  and  on  their  individual 
credit,  or  with  the  Board,  and  on  its  credit.  The  facts  were 
brought  to  their  attention  as  they  affected  this  question,  and 
they  found  a  verdict  for  the  defendants,  on  the  issue  submitted ; 
which,  in  effect,  decided  that  the  plaintiff  did  not  give  credit  to 
the  defendants  personally." 

The  plaintiff  appealed,  and  now  moved  for  a  new  trial,  on  the 
following  grounds : 

1st.  Because  the  contract  given  in  evidence  was  a  written  con- 
tract, and  the  parties  bound  by  it  is  a  question  of  construction 
iipon  the  terms  of  the  writing  itself,  in  which  light  the  Court 
should  have  regarded  it,  and  instructed  the  jury  accordingly. 

2d.  Because,  by  legal  constructicm  upon  the  terms  of  the  con- 
tract, the  defendants  were  personally  bound,  and  the  Court  should 
have  so  instructed  the  jury. 

3d.  Because  the  Court  left  it  to  the  jury  to  say,  upon  all  the 
circumstances  of  the  case,  to  whom  the  credit  had  been  given ; 
whereas  it  is  respectfully  submitted  that  such  direction  is  proper 
only  in  cases  of  unwritten  contracts,  but  ought  not  to  set  at  large 
the  terms  of  a  written  agreement 

4th.  Because  the  Court  permitted  to  be  given  in  evidence  the 
minutes  of  the  Board  of  Commissioners  of  Roads,  containing 
their  proceedings  respecting  the  appointment  and  powers  of  die 
defendants,  their  committee. 

6th.  Because,  if  the  Board  of  Commissioners  were  responsible 
upon  the  contract  of  their  committee,  the  plea  in  abatement  set 
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forth  the  names  of  the  members  at  the  time  of  the  contract,  and 
not  those  who  were  members  at  the  time  of  commencement  of 
the  suit. 

WUkinsanj  for  the  motion. 
Munro,  contra. 

Ourioj  per  Frost,  J.  The  plaintiff  brought  this  action  against 
the  defendants  to  recover  from  them,  in  their  private  capacity, 
the  amount  contracted  to  be  paid  to  the  plaintiff  for  rebuilding  a 
bridge,  on  the  high  road  from  Geoi^etown  to  Black  river  feny. 
The  defendants  admit  their  liability,  as  contractors,  but  deny 
that  they  are  chargeable  alone,  and  in  their  private  capacity ; 
and  accordingly  they  pleaded  in  abatement  of  the  plaintiff's 
action,  that  the  contract  to  rebuild  the  bridge  was  made  with  the 
defendants  and  sixteen  other  persons,  named  in  tfie  plea,  who, 
t<^ther  with  the  defendants,  were  then  Commissioners  of  the 
Eoads  for  the  parish  of  Prince  George.  The  plaintiff,  by  his 
replication,  denies  that  the  contract  was  made  with  the  persons 
named  in  the  plea« 

On  this  plea,  if  the  issue  be  found  for  the  defendant,  the  judg- 
ment is  that  the  writ  be  quashedj  (1  Chit  PL  466 ;  1  Tidd  Prac. 
642.)  The  effect  of  the  judgment  is,  that  the  action  is  defeat- 
ed ;  but  with  liberty  to  the  plaintiff  to  begin  another  against  the 
proper  parties. 

Issue  was  joined  on  the  plaintiff's  replication,  and  a  verdict 
found  for  the  defendants.  On  the  evidence  submitted  and  the 
instructions  of  the  Circuit  Judge,  the  verdict,  in  effect,  deter- 
mines that  the  contract  to  build  the  bridge  was  made  by  the 
plaintiff  with  the  Commissioners  of  the  Roads,  and  on  their 
credit,  and  not  with  the  delendantS|  personally,  and  on  their  in- 
dividual credit. 

It  is  objected  that  judgment  cannot  be  rendered  on  this  verdict 
for  the  defendants,  because  the  persons  named  in  the  plea  con- 
stituted the  Board  of  Commissioners  at  the  time  the  contract 
was  made ;  and  that  if  the  Commissioners  are  officially  liable, 
the  action  should  be  biought  against  those  persons-  who  com- 
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pofled  the  Boaid  at  the  tuns  the  wnt  was  sued  out ;  and  so  tfie 
pka  in  abatement  is  bad,  because  it  does  not  give  ibe  plaintiff  a 
better  writ 

It  is  required  by  the  rules  of  pleading,  that  a  plea  in  abate- 
ment must  give  the  plaintiff  a  better  writ ;  that  is,  the  plea  must 
so  correct  the  plaintiff's  niistake,  as  to  enable  the  plaintiff  to 
avoid  the  same  objection,  in  framing  his  new  writ  (Ste.  Plead 
431,  App.  note  76.) 

It  has  not  been  directly  decided  that  the  persons  who  consti- 
tuted the  Board  at  the  time  an  action  may  be  brought,  should  be 
made  defendants,  though  the  decinons  on  collat^:al  points,  and 
intimations  of  the  opinion  of  the  Coort,  tend  to  that  concluflkMi. 
It  has  been  held  tibat  the  Commissionears  of  Roads,  though  not 
a  coloration  proper,  having  no  corpomte  seal,  nor  corporate 
name,  or  property,  yet  have  certain  corporate  capacities  whidi 
coni^tute  them,  9ub  modoy  a  corporation.  They  are  pubtic  func- 
tionaries, appointed  by  law,  and  charged  with  the  keeping  of 
the  puUic  roads  and  bridges  in  repair.  For  the  efficient  execu- 
tion of  this  important  function  of  the  government,  fhey  are  in- 
vested with  very  ample  powers.  By  the  Act  of  1825  it  is  de- 
clared that  all  Boards  of  Commissioners  of  the  Roads,  as  than 
established  by  law,  shall  continue  to  have  legal  existence,  untH 
otherwise  ordered  by  law.  They  possess  a  corporate  organiza- 
tion, having  perpetuity  and  succession  of  members,  and,  bylaw, 
are  constituted  a  Boazd,  with  stated  periods  of  meeting  and  a 
prescribed  quorum  for  the  transaction  of  business.  T%ey  aie 
also  required  to  elect  officers,  to  whom  specific  duties  an  as- 
signed. To  the  extent  of  their  duties,  and  the  lial^lities  whiiA 
may  be  incurred  in  the  performance  of  them,  the  Commissioneis 
have  a  corporate  capacity.  But  they  can  only  sue  and  be  sued 
collectively,  by  their  proper  names  and  designation  of  office, 
(A.  A.  1841, 11  Stat  160.)  Cammissianers  of  Roods  yn.  Qm$r- 
ardj  Commissioners  of  Roads  vs.  McPherson^  (1  Spear,  218, 
818.)  They  have  power  to  assess  the  inhabitants  of  their  res- 
pective districts  and  parishes  for  aH  necessary  expondituras,  and 
JMur  no  p^nMHial  liability  lor  contracts  and  engagementi  made 
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in  their  official  capaeity.  It  necessarily  results  fiom  the  penna- 
nent  constitution  pf  title  Boaid  of  Commissionersy  and  the  suc- 
cession of  members  by  which  it  is  perpetuated,  diat  the  powers 
and  liabilities  which  pertain  to  a  member  of  the  Board,  on  his 
i^noyal  from  ofSce,  are  transferred  to  his  successor.  If  it  were 
otherwise,  by  successive  changes,  all  the  power  of  the  Commis- 
sioners in  relation  to  the  past,  might  be  transferred  from  those  in 
office  to  those  who  had  resigned. 

The  actual  Board  could  not  sue  for  debts,  penalties  and  dam- 
ages which  had  accrued  to  their  predecessors ;  and  the  interests 
of  the  district,  or  parish,  in  any  action  affecting  them,  might  be 
committed  to  the  care  of  persons  who  had  renounced  all  obliga- 
tion to  protect  them.  It  is  indispensable  that  the  powers,  rights 
and  liabilities  of  the  Commissioners  should  be  represented  by 
those  who  aie  actually  in  office,  and  that  the  incumbents,  at  tte 
time  when  a  suit  is  commenced,  should  be  made  parties  to  the 
action* 

The  plea  in  abatement  sets  out  the  names  of  the  persons  who 
were  Commissioners  when  the  contract  was  made.  The  defend- 
ants  could  not  have  pleaded  otherwise,  consistently  with  the  fact 
But  the  plea  does  give  the  plaintiff  a  better  writ,  when  it  refers 
the  plaintiff  to  the  Commissioners  of  the  Roads,  as  the  proper 
parties  to  the  contract  and  to  the  action.  The  plaintiff  must 
take  notice  of  the  changes,  if  any  have  been  made,  in  the  Board 
between  the  tune  the  contract  was  made,  and  the  time  when  the 
writ  is  sued  out,  and  make  the  parties  defendants  accordingly. 

The  motion  tot  a  new  trial  cannot  prevail.  The  evidence 
abundantly  supports  the  verdict,  which  estaUishes  that  the  plain- 
tiff did  not  contract  with  the  defendants  personally,  but  with  the 
Board.  The  plaintiff  appealed  from  a  former  verdict  against 
him,  on  the  ground  that  the  evidence  presented  an  issue  of  &ct, 
whether  credit  had  been  given  to  the  defendants,  or  to  the  Board, 
which  the  Circuit  Judge  decided  as  a  question  of  law ;  and  that 
the  verdict  was  rendered  in  obedience  to  thiU  instruction.  On 
that  ground  alone,  a  new  trial  was  granted^  The  evidence  on 
the  last  trial  does  not  differ  from  that  given  on  the  first  trial,  m 
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far  as  it  can  affeet  the  question  which  waa  presented  by  the 
former  appeal.  The  plaintiff  having  now  the  verdict  of  the 
jury  against  him,  reverses  his  position,  and  contends  that  the 
evidence  shews  an  agreement,  in  writing,  the  effect  and  obliga- 
tion of  which  should  be  determined  by  the  Court ;  and  that  tfie 
verdict  of  the  jury  is  inconsistent  with  the  legal  ^ect  of  the 
agreement. 

If  a  complete  agreement,  in  writing,  between  the  plaintiff  and 
the  Commissioners  of  the  Roads  of  the  parish  of  Prince  Geoi^ 
had  been  shewn  on  the 'first  trial,  the  case  would  .not  have  been 
sent  back.  Neither  in  the  advertised  proposals  for  building  the 
bridge,  nor  in  the  offer  of  the  plaintiff  for  the  contract,  nor  in 
his  correspondence  respecting  it,  not  in  the  bond  which  he  gave 
for  the  execution  of  the  contract,  nor  in  the  letter  produced 
at  the  last  trial,  are  the  said  Commissioners  of  the  parish  of 
Prince  George  named.  Every  part  of  the  written  evidence 
discloses  only  the  namejs  of  the  defendants,  with  the  addition 
of  ^^  Committee."  It  is  necessary  to  imake  a  complete  con- 
tract, in  writing,  that  the  names  of  the  contracting  parties  should 
be  inserted*  It  was  highly  probable,  from  the  case  made  on  the 
first  trial,  that  the  plaintiff  contracted  with  the  Commissioners,^ 
but  that  did  not  appear  in  writing.  A  new  trial  was  granted^ 
that  the  jury  might  decide  to  whom  credit  was  given. 

If  in  the  written  and  printed  papers  which  shew  the  terms  of 
the  contract,  there  were  inserted,  after  the  names  of  the  defend- 
ants, ^^  Committee  of  the  Commissioners  of  the  Roads,  for  the 
parish  of  Prince  George,"  the  Court  on  the  first  appeal  would 
have  had  no  doubt  that  the  defendants,  personalty,  were  not 
liable ;  and  that  the  plaintiff  should  have  sued  the  Commis- 
sioners. 

The  verdict  of  the  jury  has  now  removed  the  uncertainty  res- 
pecting the  parties  with  whom  the  plaintiff  contracted,  and 
supplies,  in  the  written  evidence  of  the  contract,  the  Commis- 
sioners  of  the  Roads,  as  the  party  contracting  with  the  plaintiff. 

The  law,  cited  in  the  argument  in  support  of  the  motion, 
related  entirely  to  the  liability  of  agents  to  third  persons,  in 
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reference  to  private  transactions.  Bat  a  very  different  role  pre- 
vails respecting  the  liability  of  public  agents.  The  reason  for 
the  distinction  is,  that  it  is  not  to  be  presumed,  either  that  the 
public  agent  means  to  bind  himself  personally,  or  that  the  party 
dealing  with  him  means  to  rely  on  his  individual  responsibility, 
in  preference  to  that  of  the  public.  And,  besides,  great  public 
inconvenience  would,  result  from  a  different  doctrine,  consider- 
ing the  various  public  functionaries  the  government  must  em- 
ploy in  its  ordinary  business  and  operations,  and  how  difficult  it 
would  be  to  procure  persons  to  serve  in  any  public  emplojrmen^ 
especially  such  as  are  onerous  and  uncompensated,  if  they  were 
held  liable  on  all  their  official  contracts.  In  Hodgson  vs.  Dex^ 
ter^  (1  Cra.  364,)  Marshall,  C.  J.,  having  decided  that  a  public 
agent  contracting  for  the  use  of  government  is  not  personally 
liable,  even  though  the  contract  be  under  seal,  declares  that  the 
intent  of  the  officer  to  bind  himself  personally  must  be  very  ap- 
parent indeed,  to  induce  such  construction  of  the  contract  Mo- 
Beath  vs.  Haldimand^  (1  T.  R.  172,)  is  the  leading  case  on  this 
subject  It  has  been  followed  by  many  decisions  in  the  English 
aad  American  Courts,  which  may  be  found  collected  in  the 
eleventh  chapter  of  Story  on  Agency. 

The  motion  is  dismissed. 

O'Neall,  Evans,  Withers  and  Whitner,  J  J.,  concurred* 

Motion  dismissed. 


Arehibald  Broun  vs.  Ker  Boyce* 

Plaintiff  puvchased  in  Mobile,  with  his  own  fnncU,  a  bill  of  exehange,  indoned  it, 
and  remitted  it  to  the  defendant  in  Charleston,  with  directions  to  plate  the  amount 
to  the  credit  of  C.  He,  the  plaintiff,  charged  C.  only  with  the  amount  he  paid  for 
the  bill.  Bodk  plaintiff  and  defendant  were  acting  in  the  transaction  as  the  mere 
agents  and  friends  of  C,  but  each  was  ignorant,  at  the  time,  that  the  other  was  so 
acting.  The  bill  ww  accepted  by  the  drawees,  but  was  afterwards  dlshonored| 
and  the  plaintiff,  as  indorser,  paid  to  the  defendant  the  amount  of  the  bill  with  in- 
terest and  ten  per  cent  damages.   The  aceepton  refnaed  to  pay  the  t«i  per  cent. 
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duitagee  to  the  pbdotiff,  and  ha,  afiorwaids  djoooTering  that  the  defendant  had 
acted  in  the  transaction  aa  the  mere  agent  of  C,  brought  his  action,  before  the  de- 
fendant had  parted  with  the  fund,  to  reeorer  back  from  him  the  ten  per  cent  dam- 
ages, as  money  paid  by  mistake.    Hdd  that  he  was  entitled  to  recover. 

Before  Fbost,  J.,  €U  Charlestanj  October  Term,  1850. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

'^  Assumpsit  for  money  had  and  received. 

'^  Archibald  Broun,  of  Mobile,  the  plaintiff,  being  the  factor  of 
William  S.  Campbell,  of  Alabama,  was  instructed  by  Campbell 
to  remit  to  Ker  Boyce  &  Co.,  of  Charleston,  on  his  account,  tlie 
sum  of  $6,373.  Broun  accordingly  purchased  and  remitted  a 
bill  of  exchange,  at  ninety  days  sight,  of  which  the  following 
is  a  copy : 
«  Exch.  for  $6,473  34.  Mobile,  28th  Feb.,  1837. 

Ninety  days  after  sight  of  this  first  of  exchange,  (second  of 

the  same  tenor  and  date  unpaid,}  pay  to  Archibald  Broun,  Esq., 

or  order,  six  thousand  four  hundred  and  seventy-three  34-100 

dollars,  value  received,  and  charge  the  same,  as  advised,  to  your 

ob't.  servant, 

THOS.  LESESNE." 

"  To  Messrs.  Chas.  Edmondston  &  Co.,  Charleston,  S.  C." 

'^  The  following  is  a  copy  of  the  letter  in  which  the  said  bill 

was  enclosed : 

Mobile,  Feb.  28, 1837. 

^'  Messrs.  Ker  Boyce  &  Co.,  Charleston : 

Dear  Sirs — ^I  have  been  instructed  by  our  friend,  Col.  Wm.  S. 
Campbell,  to  remit  to  you  by  the  first  of  March,  six  thousand 
three  hundred  and  seventy-three  dollars,  ($6,373)  and  now  wait 
upon  you  with  Mr.  T.  Lesesne's  draft  on  Chs.  Edmondston  &  Co., 
for  $6,473  34,  which  you  will  please  place  to  the  credit  of  Col. 
Campbell.  Checks  are  not  to  be  had  at  present,  and  I  am  com- 
pelled to  send  a  draft  at  90  days,  which  I  hope  may  suit  you 
equally  well ♦ 

Yours  respectfully, 

ARCH'D.  BROUN." 

^^The  bill  was  payable  to  Broun  and  endorsed  by  hiOL 
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^'  On  the  7th  March,  1837,  Boyce  d&  Co.  presented  the  bill  to 
Edmondston  and  Co.,  who  accepted  it 

*^  Edmondston  6o  Co.  soon  after  failed,  and  when  the  bill  be- 
came payable  on  the  8th  June,  1837,  it  was  protested  for  non- 
payment. 

^  On  the  11th  August,  1838,  Broun,  as  endorser,  paid  the  bill 
to  Boyce  &  Co.,  as  ihe  owners,  in  Charleston^  through  an  agent, 
who  paid  the  amount  of  the  bill  with  interest,  and  also  ten  per 
cent  damages,  which  Boyce  &  Co.  exacted. 

^'  Broun  thus  became  the  owner  of  the  bill,  and  as  such,  claim- 
ed on  it  against  the  assigned  estate  of  Edmondston  &  Co.,  the 
acceptors,  and  received  from  their  assignees  the  several  dividends 
paid  by  their  estate.  But  the  assignees  struck  out  of  his  claim 
the  amount  paid  by  him  as  damages,  and  <»ily  paid  him  divi- 
dends on  the  face  of  the  bill. 

'^  When  Broun  made  this  remittance,  in  February,  1837,  he 
had  no  funds  of  Campbell's  in  his  hands,  but  on  the  contrary 
there  was  a  large  balance  on  his  books  against  Campbell.  He 
charged  Campbell  iu  account  with  the  amount  ($6,373)  paid  for 
the  bill  to  the  drawer,  and  with  the  customary  commission  for 
advancing,  but  made  no  charge  for  guaranteeing  the  bill.  Camp- 
bell's indebtedness  to  Broun  continued  without  any  materia 
change,  and  in  September,  1837,  amounted  to  $10,000,  which  he 
then  liquidated  by  his  two  notes  of  $6,000  each,  payable  res- 
pectively, January  4, 1839,  and  January  4, 1840,  which  notes 
vreie  not  paid  at  maturity,  and  were  passed  away  by  Broun  some 
time  subsequent  to  Apnl,  1840. 

<*  One  of  the  credits  in  Campbell's  account  was  for  $7,211  84, 
in  February,  1837,  being  an  advance  received  by  Broun  on  100 
bales  of  cotton,  shipped  for  Campbell  to  Havre.  On  this  there 
-was  a  large  reclamation,  which  Broun  paid,  and  on  the  13th 
March,  1838,  Campbell  arranged  the  same  with  Broun,  by  giving 
his  note  of  that  date  at  12  months,  for  $2,916  44.  In  the  set- 
tl^tnent  of  the  bill  with  Boyce  Sc  Co.  as  aforesaid,  Broun  gave 
this  note  in  part  payment,  and  Campbell  was  afterwards  sued 
on  it  by  Boyce,  and  paid  it 


380  APPEAia  AT  liAW. 


BrooA  tv*  BoyviB^ 


<'It  seems  that  Boyce  d&  Co.  were  not  the  ownera  of  the  bill, 
but  merely  agents  of  Campbell,  and  the  whole  amount  paid  to 
them  by  Broun^  as  above  stated,  is  now  in  the  hands  of  the  de- 
fendant Boyce,  who  is  ready  and  willing  to  pay  the  same,  with 
interest,  to  the  parties  to  whom  it  is  legally  due. 

^  Campbdl  daim»  the  whole.  Broun  oontaids  that  the  dam- 
ages paid  by  him  w^e  erroneously  paid,  and  therefore  claioiB 
out  of  the  fund  in  the  defendant's  hands,  the  amount  of  the  said 
damages,  (#647  33,)  with  interest ;  and  the  present  action  was 
instituted  to  recover  the  same. 

^<  This  case  was  brought  on  along  with  the  case  of  W.  S. 
Campbell  vs.  Eer  Boyce,  late  on  the  last  day  of  the  t^m,  but 
was  not  argued,  and  a  verdict  was  taken  for  the  defendant,  with 
the  und^standing  between  the  attorneys  of  tte  parties,  that  a 
motion  would  be  made  for  a  new  trial,  in  the  Court  of  Appeals, 
om  the  annexed  grounds. 

'<  This  report  has  been  prepared  by  consent  of  the  attameyB 
engaged  in  the  case.  It  had  been  agreed  between  them,  tfiat 
this  case  should  be  taken  up  in  connection  with  that  of  Camp- 
bell vs.  Bo3rce,  and  I  had  consented  to  the  arrangement ;  but  I 
was  exhausted  by  the  fatigue  of  a  very  late  session,  and  direc^ 
ed  a  verdict  for  the  defendant,  that  the  whole  litigation  migfat  be 
adjudicated  in  the  Appeal  Court.^' 

GROUWDS  OP  APPEAL. 

1.  That  in  fact  Broun,  who  was  Campbell's  creditor,  settled 
the  bill  with  Boyce  &  Co.  under  a  misapprehension  of  their 
situations  as  being  the  mere  agents  of  CampbeU,  and  the  dama- 
ges paid  by  him  were,  therefore,  paid  by  mistake,  and  he  is  en- 
titled to  recover  back  the  same,  with  interest,  as  money  had  and 
leceived,  to  his  use. 

2.  That  even  if  Campbell  had  not  been  indebted  to  Brooa,  die 
bill  being  payable  in  Charleston,  and  actually  settled  there,  die 
holder  was  not  entitled  to  recover  more  than  the  face  of  the  bill. 
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interest  and  expenses,  without  damages.    The  damages 
were,  therefore,  in  this  point  of  view  too,  erroneously  paid. 

Lesesne^  for  the  motion. 
Haynej  contra* 

Ourioj  per  Whitner,  J.  This  action  is  brought  to  recover 
money  paid  by  mistake,  and  the  question  presented  is,  whether 
the  plaintiff  was  properly  chargeable  with  the  ten  percent  dam- 
ages exacted  and  collected  by  the  defendant,  under  the  circum- 
stances of  this  case. 

The  view  entertained  by  the  whole  Court  relieves  me  from  en- 
tering into  an  examination  of  the  complex  question  raised  in  the 
second  ground,  maintained  with  authority  and  plausible  argu- 
ment by  counsel  on  each  side,  and  about  which  there  is  diversity 
of  opinion  amongst  ourselves. 

For  like  reason,  I  am  saved  from  much  inquiry,  as  to  the  res- 
pective  liabilities  of  parties  to  a  bill  of  exchange,  in  case  of  dis- 
honor, either  by  non-acceptance  or  non-payment,  in  the  course  of 
ordinary  business  transactions,  and  of  the  liabilities  of  the  one  to 
the  other,  as  well  in  reference  to  the  principal  sum  and  interest,  as 
damages  and  expenses  incurred  by  the  dishonor,  and  whether 
secured  by  statutory  enactment,  or  the  general  principles  of  the 
law  merchant 

Confined  to  the  face  of  the  paper  these  questions  would  arise, 
but  we  have  been  furnished  with  the  means  and  are  privileged 
to  look  behind  die  paper  itself,  to  ascertain  the  true  character  the 
parties  sustained  to  each  other. 

The  plaintiff,  resident  in  Alabama,  the  factor  of  W.  S.  Camp- 
bell, without  being  furnished  with  funds  and  without  being  paid 
the  usual  charge  for  guaranteeing  the  bill,  undertook  a  remit- 
tance to  the  defendant  in  Charleston,  S.  C,  of  a  certain  amount 
to  be  placed  by  him  to  the  credit  of  Campbell.  The  bill  of  ex- 
change was  purchased  by  plaintiff,  indorsed  and  forwarded ; 
though  accepted,  it  was  not  paid  at  maturity,  and  being  protest* 
ed  for  non-payment,  the  plaintiff,  as  endorser,  subsequently  paid 
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the  amount  of  the  bill  and  interest,  as  also  the  ten  per  cent 
claimed. 

It  turns  out  that  the  defendant  likewise  was  the  friend  and 
agent  of  Mr.  Campbell,  and  the  fund,  when  provided  in  Charleston, 
was  for  the  use  of  Campbell,  as  he  might  afterwards  direct ;  that 
the  defendant,  therefore,  for  the  time  being,  was  the  mere  depos- 
itory. The  intervening  failure  of  the  business  parties  to  this 
bill,  gave  rise  to  a  further  inquiry  as  between  plaintifil  defendant 
and  Campbell. 

We  have  then  the  fact  of  one  agent  remitting  to  another  agent 
of  the  same  party ;  or,  in  another  form,  Mr.  Campbell,  through  his 
agent  in  Alabama,  transmits  a  draft  to  himself  through  his  agent 
in  South  Carolina,  and  though  their  names  were  severally  tised 
in  the  transfer,  to  this  complexion  it  comes  at  last.  These  par- 
ties then,  plaintiff  and  defendant,  however  ignorant  of  the  fact, 
at  the  time,  stood  in  at  least  as  favorable  a  relation  as  that  of 
mere  accommodation  holder  and  endorser.  The  relation  being' 
understood,  the  defendant  cannot  be  considered  as  having  sus- 
tained special  loss  or  injury,  to  be  recovered  of  the  plaintiff, 
when  ex  equo  et  bmo,  such  an  operation  would  be  describing  a 
circle  merely ;  intended  beneficially  for  Mr.  Campbell  in  tracing 
it  directly,  such  recovery  would  be  but  the  reversal  and  conse- 
quently a  retracing  of  the  same  circle.  Though  upon  the  face 
of  the  paper,  prima  facie^  the  parties  should  be  treated  as  bona 
fide  ;  hence,  any  one  into  whose  hands  it  might  pass  regularly, 
was  authorized  to  regard  and  treat  each  other,  whether  standing 
before  or  after,  as  having  all  the  rights  incident  to  a  bona  fide 
business  transaction,  yet  when  the  derivative  title  of  each  has 
been  ascertained,  and  their  true  character  made  known,  injustice 
should  be  restrained  or  injury  repaired  as  between  and  amongst 
those  who  occupy,  in  fact,  a  different  relation  from  the  one  sup- 
posed. 

Hence  the  conduct  of  the  holder,  in  the  exaction,  and  the  ac- 
quiescence of  the  endorser,  in  its  pajrment,  was  excusable  and 
justifiable  as  to  each  other,  whilst  ignorant  of  their  true  rela* 
tion ;  nevertheless  the  mistake  falls  within  the  rule,  and  the 
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party  now  seeking,  is  entitled  to  its  conection ;  no  subsequent 
change  of  relative  condition  having  yet  transpired  between  them. 
The  recovery  was  authorized,  by  the  facts,  of  the  sum  demand- 
ed, and  a  new  trial  should  be  had. 
The  motion  is  therefore  granted. 

O'Neall,  Evans,  Wardlaw,  Frost  and  Withers,  JJ.  con- 
curred. 

Motion  granted. 


William  S.  Campbell  vs.  Ker  Boyce, 

On  a  bond  to  R.,  plaintiiT  was  principal,  and  defendant  surety :  T.,  by  letter  to  de- 
fendant, guaranteed  plaintifTs  payment  of  the  bond:  defendant  received  a  sum  of 
money  less  than  the  bond,  on  a  bill  which  had  been  remitted  to  him  to  be  placed 
to  the  credit  of  plaintiff,  but  by  mistake  made  a  wrong  entry,  so  that  the  &ct  of  hi« 
having  received  the  money  was  overlooked  by  all  parties  for  some  years.  Defend- 
ant paid  the  whole  bond,  and  then  presented  to  T.  an  account  for  his  whole  pay- 
ment :  T.,  in  ignorance  of  the  fact  that  defendant  had  received  money  for  plaintiff, 
paid  to  defendant  the  whole  amount  of  the  bond,  and  defendant  gave  to  him  full 
acquittances  of  all  demands  against  either  T.  or  the  plaintiff.  The  mistake  having 
been  discovered,  T.  looked  to  defendant  to  refund  to  him  an  amount  equal  to  what 
defendant  had  received  for  plaintiff;  and  for  the  sum  so  received  by  defendant, 
plaintiff  brought  this  action  of  assumpsit  for  money  had  and  received. 

Upon  a  case  stated,  the  intention  of  plaintiff  that  defendant  should  apply  the  remit- 
tance to  the  bond,  was  inferred  from  circumstances;  and  independent  of  such  inten- 
tion, the  implied  request  of  plaintiff  for  defendant,  as  his  surety,  to  pay  the  bond, 
was  held  to  contain  an  authority  for  defendant  to  apply  to  the  bond  the  plaintiff's 
money  in  his  hands :  notwithstanding  defendant's  acknowledgments  made  to  T., 
in  mistake  of  facts,  it  was  held  that  defendant's  payment  on  the  bond  included  the 
sum  received  for  plaintiff^  and  that  plaintiff  could  not  recover  what  defendant  had 
so  paid,  nor  the  equivalent  sum  paid  through  mistake  by  T.,  which  plaintiff  had 
not  repaid  to  T.,  and  for  which  defendant  was  liable  to  T. 

Even  if  the  conclusion  should  be  attained  that  defendant  had  not  paid  on  the  bond  the 
sum  received,  it  was  held  that,  by  his  payment,  as  surety  for  plaintiff,  he  acquired 
a  discount  against  plaintiff:  and  that  of  the  discount  so  much  as  was  equal  to  the 
sum  received  by  d^endant  had  not  been  paid  by  T.,  but  the  equivalent  sum,  which 
defendant  received  from  T.,  when  T.,  after  discovery  of  the  mistake,  disaffinned  it 
as  a  payment,  became  a  mere  advance  by  T.  to  defendant,  which  T.  could  recover 

'  from  defendant,  but  which  plaintiff,  before  payment  to  T.,  eould  not  recover. 
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Before  Frost,  J.,  at  Charleston^  October  Term^  1850. 

This  was  an  action  of  assumpsit  to  lecov^  from  the  defend- 
ant $4,876  88,  received  from  C.  Edmondston,  11th  August,  1838, 
and  $3,123  80,  received  from  C.  Edmondston  and  J.  Chapman, 
13th  March,  1840,  for  the  use  of  the  plainftiC 

Plea, — ^That  on  1st  March,  1836,  defendant  became  bound  to 
Thomas  G.  Rice  in  a  bond,  in  the  penalty  of  $23,000,  as  surety 
for  the  plaintiff,  and  on  27th  May,  1843,  paid,  in  satis&ction  of 
the  bond,  $15,719  42,  which  exceeds  the  amount  of  the  money 
had  and  received  to  plaintiff's  use,  and  is  due  to  defendant,  as 
trustee,  for  use  of  Jesse  P.  Taylor,  who,  at  request  of  plaintiff 
became  bound  to  defendant,  as  surety  for  plaintiff,  against  de- 
fendant's liability  on  the  bond. 
*    Offer  to  iset  off,  6cc.    Notice  of  set  off  to  the  same  effect 

Replication.— That  on  24th  April,  1843,  Jesse  P.  Taylor  gave 
his  notes  to  defendant  to  amount  of  $19,028  14,  which  notes 
were  received  by  defendant  in  satisfaction  of  Taylor's  liability 
as  surety  for  plaintiff — that  Taylor  seized  33  negroes  of  the 
plaintiff,  which  were  mortgaged  to  secure  him,  and  sold  them 
for  a  large  sum  of  money,  and  has  not  accounted  for  the  sale, 
nor  made  any  demand  upon  plaintiff.  That  Taylor  has  paid 
to  defendant  the  notes  above  mentioned,  so  that  the  sum  of 
$16,719  42,  advanced  by  defendant  for  the  use  of  the  plaintiff, 
has  been  fully  paid,  and  that  the  said  sum  is  not  due  and  owing 
by  plaintiff  to  defendant. 

Rejoinder, — ^That  plaintiff  has  never  paid  the  sum  of  $16,- 
719  42  to  the  defendant,  nor  to  Jesse  P.  Taylor,  and  conclusion 
to  the  country.    . 

The  facts  weie  stated,  for  the  opinion  of  the  Court,  as  fol- 
lows : — 

Plaintiff's  Evidence.  On  the  28th  Feb.,  1837,  Archibald 
Broun,  of  Mobile,  reioitted,  by  letter,  to  Ker  Boyce  6c  Co.,  of 
Charleston,  to  be  placed  to  the  credit  of  W.  S.  Campbell,  the 
plaintiff,  a  bill  of  exchange,  for  $6,473  34^  on  C,  Edmondston 
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&;  Co.,  payable  ainety  days  afiex  sight*  This  bill  was  accepted, 
bat  befoie  it  was  paid  C.  Edmondston  d&  Go.  failed,  and  the  bill 
was  protested  for  non^-paymeut  G.  EdmondstOD  &  Go.  made 
an  assignmenty  but  Boyce  ^  Co.  refused  to  accept,  and  demanded 
and  receiyed  fircHoa  BrouBi  the  indorser  o(  the  bill,  the  full  amount 
of  the  bill,  and  ten  per  c^U.  daros^es.  The  payments  by  Broun 
on  the  bill  to  Boyee  ic^  Oo.  were  as  follows,  to  wit :  $4,875  88 
by  the  hands  of  G.  Edmondston,  11th  August,  1838,  and  $3^ 
123  80  by  the  hands  of  G.  Edmondstooi  and  J.  Chapmaii,  13tfa 
Maich,  1840. 

The  several  sums  of  $4,876  88  and  $3,123  80  were  carried, 
in  the  books  of  Ker  Boyce  &  Co.,  to  their  credit,  instead  of  being 
carried  to  the  credit  of  W.  S.  Campbell,  and  so  lemamed  until 
17th  Feb.,  1850,  when  Ker  Boyce  restated  the  account,  and  drew 
out  of  the  concern  of  Ker  Boyoe  ic  Co.  $15,210  12,  which  is  helA 
sulject  to  the  claims  of  the  parties  to  this  suit. 

Psfsndant's  Evipence.  On  the  1st  March,  1836,  W.  S. 
Campbell,  and  Ker  Boyce  ic  Co.,  as  his  sureties,  became  bound 
to  Thomas  O.  Rice  on  bond,  conditioned  for  the  payment  of 
$11)500,  with  interest  annually,  and  the  principal  on  the  1st 
March,  1841.  Ric^,  by  a  memorandum  on  the  bond,  and  bear- 
ing the  same  date,  agreed  to  accept  payment  as  it  might  be  con* 
venient  to  the  obligors.  To  secure  the  bond,  Campbell  gave  a 
mortgage,  of  same  date,  of  twenty-four  negroes.  Boyce  &  Co. 
had  become  sureties,  under  a  guarantee  of  Mrs.  Caroline  Raoul, 
against  loss.  On  the  7th  April,  1837,  by  a  letter  to  Boyce  6& 
Co.,  in  consideration  of  their  releasing  Mrs.  Raoul,  Jesse  P.  Tay- 
lor promised  that  the  condition  of  the  bond  should  be  fully  and 
Justly  complied  with  by  Campbell. 

To  indenmify  Jesse  P.  Taylor,  Campbell  executed  to  him  a 
mortgage  of  24  negroes,  on  3d  June,  1839,  and  an  additional 
mortgage  of  11  negroes  on  Slat  March,  1841. 

The  bond  of  the  1st  March,  1836,  was  assigned,  on  the  24th 
March,  1836,  to  John  Lewis.    On  the  28th  March,  1842,  judg* 
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ment  on  the  bond  was  recovered,  in  Charleston  district,  b7  H.  A. 
DeSaussure,  executor  of  John  Lewis,  against  Ker  Boyce  and  E* 
W.  Walter,  and  on  the  27th  May,  1843,  Eer  Boyce  paid  to  Mr. 
DeSanssure  $15,719  42,  which  was  the  sum  then  due,  and  on 
tfie  same  day  satisfaction  was  entered  on  the  judgment :  but  no 
receipt  was  indorsed  on  the  bond,  which  was  then  in  the  hands 
of  Boyce  for  suit  against  Campbell  Before  the  judgment  was 
recoyered,  Boyce  &,  Co.  had  paid  some  interest  on  the  bond.  On 
24th  April,  1843,  an  account  was  stated  between  Boyce  and  Tay- 
lor, and  the  amoimt  of  the  payments  on  Campbell's  bond,  with 
interest,  stated,  for  which  Jesse  P.  Taylor  gave  his  notes,  at  dif- 
ferent days  of  payment,  amounting  to  $19,028  14.  He  had  no 
notice  of  the  money  of  Campbell  in  the  hands  of  Ker  Boyce,  and 
Ae  entry  to  the  credit  of  Eer  Boyce  d&  Co.  was  made  by  mistake, 
and  the  mistake  not  discovered  till  as  herein  before  mentioned. 
On  the  12th  May,.  1843,  Messrs.  Mays  &  Hayne,  attorneys  of 
Ker  Boyce,  gave  Jesse  P.  Taylor  the  following  memorandum: 

^^  Henry  A,  DeSanssure^  Executor j  for  the  use  of  Ker  Boyce^ 
vs.  W.  8,  Camphdl. 

"  We  hereby  acknowledge  that  Jesse  P.  Taylor^  having  set- 
ded  up,  by  certain  notes,  executed  the  24th  April,'  1843,  the 
whole  amount  of  the  claim  here  sued,  to  the  satisfaction  of  Ker 
Boyce,  the  party  in  interest  in  said  suit — in  consideration  there- 
of, we  hold  said  claim  for  the  benefit  of  Jesse  P.  Taylor,  and  sub- 
ject to  his  control. 

MAYS  &  HAYNE." 

"12th  May,  1843." 

On  the  4th  March,  1844,  a  judgment  was  entered  up  in  the 
Circuit  Court  of  Montgomery  County,  Alabama,  at  the  suit  of 
Henry  A.  DeSaussure  against  William  S.  Campbell,  on  the  bond 
of  the  1st  March,  1836,  on  which  execution  was  issued,  which 
produced  no  result  In  January,  1843,  Jesse  P.  Taylor  com- 
menced proceedings  to  recover,  in  detinue^  26  of  the  negroes 
mortgaged  to  him,  and  on  20th  April,  1843,  commenced  similar 
proceedings  to  recover  two  other  of  the  mortgaged  negroes,  and 
by  the  course  of  the  Court,  the  negroes,  when  taken,  were  deliv- 
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ered  to  him,  viz.,  in  the  first  action,  18,  and  in  the  second  action 
2.  On  4th  March,  1844,  he  recovered,  in  the  first  action  the  ne- 
groes therein  claimed,.valued  at  $6,400,  and  in  the  second  action 
the  negroes  therein  claimed,  valued  at  $725.  On  the  9th  Feb* 
ruary,  1844,  Jesse  P.  Taylor  conveyed  to  James  H.  Taylor  16 
negroes,  sold  by  virtue  of  two  mortgages,  from  W.  S.  Campbell 
to  Jesse  P.  Taylor,  for  $5,920,  being  part  of  the  negroes  recov- 
ered by  the  verdict.  The  notes  given  by  Jesse  P.  Taylor  to  Ker 
Boyce  have  been  paid  by  him  in  full,  long  before  the  commence- 
ment of  this  suit 

Archibald  Broun  has  pending  an  action  against  Ker  Boyce, 
in  which  he  claims  the  sum  of  $647  33,  being  the  damages 
above  mentioned,  paid  to  the  holder  of  the  bill,  as  money  paid 
by  mistake,  with  interest  firom  the  time  of  payment,  viz.,  11th 
August,  1838. 

It  is  agreed  that  the  amount  to  be  allowed  to  the  plaintiff  on 
account  of  the  mortgages,  shall  be  adjusted ;  and  if  the  Court  is 
of  opinion  that  the  plea  of  the  defendant  and  defence  can  be 
sustained,  judgment  is  to  be  entered  for  the  defendant,  subject  to 
an  adjustment  of  the  account — and  if  the  Court  shall  be  of  opin- 
ion that  the  said  plea  and  the  matter  herein  contained  are  insuf- 
ficient to  sustain  the  defence,  and  Broun's  claim  cannot  be  sus- 
tained, then  the  judgment  is  to  be  entered  for  the  plaintiff,  for 
$16,210.  The  Court  may  draw  any  conclusicm  that  the  jury 
might  draw  firom  the  fetcts  stated. 

His  Honor,  the  presiding  Judge,  thought  the  plaintiff  entitled 
to  the  amount  admitted  to  be  due  by  Boyce,  and  directed  the 
jury  to  find  a  verdict  accordingly. 

The  defendant  appealed,  on  the  following  grounds : 
•  1.  That  the  plaintiff  is  estopped,  by  the  judgment  of  DeSaus- 
sure  vs.  Campbell,  in  Montgomery  County,  Alabama,  fix)m  deny- 
ing that  the  bond,  which  is  the  cause  of  action  in  that  judgment, 
is  a  subsisting  debt ;  and  the  defendant  is  entitled  to  enforce  that 
judgment  in  any  legal  course  of  action,  for  the  use  of  those  bene- 
cially  interested  in  it 

2.  That  the  money  paid  by  Mr.  Taylor,  in  1843,  was  paid  by 
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mistake,  and  reeeiyed  under  an  obligation  of  refunding,  mrhieh 
the  law  attaches  to  the  act  €i  receiving  in  such  circumstances. 

3.  That  the  defendant  having  refimded,  or  being  under  an 
obligation  to  refund  to  Taylor,  has  a  right  to  retain  for  the  bond 
of  18S6,  which  bond,  and  the  jndgment  founded  upon  it,  Camp- 
bell has  never  paid. 

4.  That,  for  these  reasons,  the  jury  diould  have  been  dixected 
to  find  for  the  defendant 

PetigrUj  for  the  appellant 
Hayne^  contra. 


Oefffo,  per  Wardlaw,  J.  By  the  appeal,  the  opinion  of 
Court  is  demanded  upon  the  sujBiciency  of  the  plea  and  the 
matter  contained  in  the  case  stated,  to  sustain  the  defence.  AU 
objection  to  the  form  of  pleading  has  been  waived,  and  for  great* 
er  simplicity,  we  will  consider  the  case  as  if  only  the  general 
issue  and  notice  of  discount  had  followed  the  declaration. 

Tlie  altercation  between  the  parties  may  be  thus  stated : 

1.  The  plaintiff,  in  assumpsit  for  money  had  and  received, 
daims  to  recover  from  the  defendant  two  sums  of  money  which 
were  received  by  the  defendant  in  1838  and  1840,  to  be  placed 
to  the  credit  of  the  plaintiff,  being  the  proceeds  of  the  lull  on 
Edmondston  Cc  Co.  drawn  Feb.  28, 1837. 

2.  The  defendant,  admitting  his  receipt  of  Ae  two  sums  as 
alleged,  says  that,  in  April,  1843,  he  paid  the  whole  balance 
which  was  then  due  on  the  plaintiff's  bond  to  Rice,  having  be- 
fore paid  some  annual  accretions  of  interest,  and  that  his  pay- 
ments for  the  plaintiff  thus  made,  induded  the  two  sums  afore- 
mentioned, or,  at  any  rate,  were  greater  than  those  sums. 

3.  The  plaintid^  admitting  the  payment  by  the  def^idant  on  die 
bond,  replies  that  the  two  sums  received  by  the  defendant  were  not 
included  in  those  pajrments,  and  that  against  them,  no  discount 
which  arose  from  those  payments  now  subsists,  for  that  Jesse  P. 
Taylor  (who  was  guarantor  of  the  defendant  and  his  partners  as 
sureties  on  the  bond)  made  to  the  defendant  entire  reimbuise- 
ment  of  all  his  payments  for  the  plaintifl^  and  that  the  plaintiff 
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has  i^mdsd  to  the  aaid  Taytor  a  laige  peitioii  ct  the  ram- 
bursement  and  is  liable  to  him  for  the  xemaiDder ;  so  thai  the 
defendaat  has  now  no  demand  i^nst  either  the  plaintiff  or 
Taylotj  and  has  in  his  hands  the  two  siuns  received  by  him. 

4.  The  defeiMlanty  still  insisting  tibat  his  payments  upon  the 
bond  mu^  under  the  Gircmnstances,  be  held  to  include  the  two 
Siims  received  by  him  from  plaintiff— admits  ibAt  he  received 
fiom  Taylor  aa  amount  equal  to  aU  his  patyments  on  the  bond, 
but  says  that,  by  nustake,  the  two  sums  which  had  been  receive 
ed  for  the  plaintiff,  were  in  the  books  of  the  defendant's  house 
carried  to  a  wrong  account,  and  so  were  overlodced  by  aU  pas- 
ties until  the  year  1850 ;  that  in  consequence  of  that  mistake, 
the  ddendant  toc^  from  Taylor  an  excess  above  what  Taylor 
was  bound  to  pay  to  him,  equal  to  the  two  sums  a&resaid,  which 
excess  he  is  liable  to  Taylor  fbr  and  Taylor  looks  to  him  for, 
tiMe  bdng  more  than  that  excess  yet  unpaid  to  Taylor  by  the 
plaintiff  of  the  amount  paid  by  Taylor  to  die  defendant — and 
that  the  jplaintiff  has,  under  tfiese  circumstadce^  no  right  in 
conscience  or  law  to  recover  any  thing  from  defendant,  but  the 
defendant,  as  to  the  excess  he  received  from  Taylor,  may  retain 
it  to  make  the  return  he  is  bound  to  make  to  Taylor,  and,  as  to 
the  two  sums  he  (Mriginally  received,  has  either  paid  them,  os  has 
against  them  a, discount  of  equal  amount,  of  which  no  l^al  and 
substantial  pa3rment  has  been  made  to  him* 

6«  The  plainti^  admitting  the  mistake  made  by  the  defend- 
ant, and  that  an  amount,  as  stated,  k  yet  unpaid  to  Taylor  by 
plaintiff,  d^^  the  right  of  the  defendant  to  interpose  Taylof, 
to  whom  the  plaintiff  himself  is  answerable,  imd  urges  his 
own  right  to  recover  money  received  for  his  use,  and  now  in 
drfendant's  hands  subject  to  no  valid  discount 

The  questions  whi<^  arise  are-— first,  did  the  paj^ments  made 
by  the  defendant  on  the  bond  include  the  two  sums  received  for 
the  plaintiff?  and,  if  not — second,  has  the  plaintiff  or  TayhMr  so 
paid  to  the  defendant  the  discount,  which  arose  from  the  pay- 
ments that  def(^dant  as  surety  of  the  plaintiff  made  on  the 
bond,  that  the  discount  is  extinguished,  whilst  the  liability  of 
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the  defendant  to  the  plaintiff  for  the  two  sums  originally  receiv- 
ed continues  ? 

First.  If  the  two  sums  received  by  defendant  were  included 
in  his  payments  on  the  bond,  they  have  be^i,  in  effect,  paid  on 
the  bond  by  the  plaintiff  through  the  defendant,  his  agent ;  and 
a  proper  statement  of  the  transaction  between  the  plaintiff  and 
defendant  would  shew,  on  one  side,  money  received  by  defend- 
ant for  plaintiff,  and,  on  the  other,  money  paid  by  defendant  for 
plaintiff,  so  as  to  constitute,  not  a  liability  against  which  a  dis- 
count is  set  off,  but  an  account  current,  wherein  items  of  debit 
and  credit  neutralize  each  other  to  such  extent  diat  the  balance 
is  the  only  true  indebtedness. 

Entire  payment  of  the  bond  by  the  plaintiff,  either  directly  or 
through  the  agency  of  the  defendant,  would  have  been  a  per« 
formance  of  all  that  his  own  obligation  required,  and  of  all  that 
Taylor  had  guaranteed  to  the  defendant  After  that,  the  plain- 
tiff could  havd  been  in  no  way  liable  to  the  obligee  of  the  bond, 
to  the  defendant,  or  to  Taylor ;  nor  could  Taylor  have  been  lia* 
ble  to  the  defendant  Any  unlawful  exaction  subsequently 
made  by  defendant  from  Taylor,  either  wilfully  or  through  mis- 
take, to  which  plaintiff  in  no  way  contributed,  could  not  have 
given  any  action  against  plaintiff  to  Taylor,  but  would  have 
been  only  matter  for  complaint  by  Taylor  against  the  defendant 
A  repayment  of  such  exaction  by  plaintiff  to  Taylor,  made  in 
ignorance  of  the  facts,  would,  in  consideration  of  the  relations 
which  subsisted  between  the  parties,  have  been  omstrued  to  be 
a  payment  by  plaintiff  for  defendant,  under  request  implied 
from  the  circumstances,  and  so  would,  in  effect,  have  given  to 
the  plaintiff,  after  such  repayment,  that  right  to  recover  back 
from  the  defendant,  which  before  the  repayment  Taylor  had. 

The  same  rules  which  would  have  governed  in  case  of  an 
entire  payment  of  the  bond  by  the  plaintiff  ^pply  to  any  partial 
payment  made  by  him. 

Whether  the  defendant  did  really  pay  upon  the  bond  the  two 
sums  received  by  him  from  plaintiff,  so  as  to  bring  the  case 
within  fhe  preceding  propositions,  is  a  question  to  be  decided  by 
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a  consideration  of  the  ciicmnstances  attending  the  transaction 
and  of  the  law  applicable  to  them.  On  the  one  side  are  ui^ed 
the  directions  given  by  the  plaintiff,  and  the  rights  of  the  de- 
fendant and  his  guarantor;  on  the  other,  the  acknowledgments  of 
the  defendant  contained  in  his  subsequent  dealings  with  Taylor. 
We  have  no  direct  evidence  c^  plaintiff 's  directions  to  defend* 
ant,  besides  tfiese  w<»fds  in  Broun's  letter  covering  the  bill  on 
Edmondston — '<  place  to  the  credit  of  Ck>l.  Campbell ;"  but  the 
defendant  insists  that  the  remittance  wa«,  as  understood  by  the 
plaintiff  and  himself  intended  to  go  upon  the  bond,  and  that  of 
this  there  is  sufficient  circumstantial  evidence.  For  the  plaintiff, 
it  is  said  that  he  was  a  planter,  needy  and  sanguine,  more  likely 
in  those  days  of  speculation  and  excitement,  to  send  to  Charles- 
ton, where  he  had  before  purchased,  for  more  negroes,  than  to 
anticipate  the  demands  of  his  creditors  by  a  large  payment  on  a 
bond  which  had  yet  four  years  to  run.  For  the  defendant,  it  is 
said,  that  the  letter  from  Broun  shews  that  the  plaintiff  had 
instructed  his  &ctor  to  remit,  by  the  first  day  of  March,  1837, 
and  that  that  was  the  day  for  the  first  payment  of  interest  on 
the  bond :  that  the  right  to  require  the  obligee  to  accept  payment 
of  any  portion  of  the  principal  at  any  time  that  might  suit  the 
conveyance  of  the  obligors,  earlier  than  the  day  of  pajrment 
fixed  in  the  condition  of  the  bond,  had  been  carefully  secured 
by  an  indorsement  on  the  bond;  that  the  sum  directed  to  be 
remitted,  was  a  little  less  than  enough  to  pay  the  first  year's 
interest  and  half  of  the  principal  of  the  bond,  and  had  been 
received  by  the  {daintifffrom  his  factors  as  an  advance  on  a 
shipment  of  cotton ;  that  Mrs.  Raoul,  a  female  firiend  of  the 
plaintiff  was  then  bound  to  indemnify  the  sureties  to  the  bond ; 
that  no  other  directions  of  the  plaintiff  cimceming  the  remit- 
tance, nor  other  debt  fipom  him  to  the  defendant  or  other  person 
in  Charleston  has  been  shewn,  and  that  the  money  should  have 
been  intended  to  lie  unproductive  in  defendant's  hands,  whilst 
interest  was  running  against  the  plaintiff,  which  the  defendant 
was  required  to  pay,  is  wholly  improbable ;  and  that  reasons  for 
lOie  pre-payment  on  the  bond  which  was  designed;  may  be  found 
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in  the  uneaaiAess  of  Mra.  Saool  or  ctf  ihe  ddjEendant,  which  ia  to 
be  inferred  from  the  letter  of  guaranty  giren  by  Taylor  iooa 
after  the  clishonor  of  the  bill  by  EdmondstOD. 
V  A  majority  of  the  Court,  after  carefully  wdigfaing  the  ciremn- 
stances,  find  a  decided  parqKHiderance  on  the  nde  of  the  defend* 
ant  as  to  this  matter,  and  believe  that,  according  to  an  under- 
standing which  subsisted  between  the  plaintiff  and  defendant, 
the  defendant  was  ei:p6cted  to  receive  the  proceeds  of  the  bUl  at 
its  maturity  4ind  immediately  to  apply  them  to  the  bond ;  that 
e3q)ectations  were  disappointed,  and  the  subsequent  mistakes 
somehow  produced,  by  the  dishonor  of  the  bill ;  bat  that  no  con- 
trary directions  were  given  by  the  plaintiff,  and  that  the  defend- 
ant, at  the  time  of  his  final  payment  on  the  bond,  was  author'^ 
ized  to  include  in  the  payment  the  balance  of  the  two  sums  he 
had  received  for  the  plaintiff  that  remained  after  the  payments 
of  interest  out  of  those  sums,  which  he  had  previously  made 
and  been  authorized  to  make. 

Independently,  however,  of  the  evidence  of  plaintiff's  actual 
wishes  and  intention,  which  we  thus  collect  fipom  the  circm» 
stances,  we  are  of  4)pinion  that  the  defendant,  considered  merely 
as  an  agent  having  in  his  hands  money  standiiig  to  the  general 
credit  of  the  plaintiff,  without  any  instructions  for  its  applicar 
tion,  when  he  was  compulsorily  required  to  pay  the  bond  as 
surety  for  plaintiff,  thereby  acquired  authority  to  pay  with  this 
money.  Soon  as  a  surety  pa3rs,  he  acquires  an  action  against 
his  principal,  for  'money  paid  at  the  request  of  the  principal : 
the  request  is  implied :  and  a  request  to  pay  for  a  principal,  con- 
tains, in  itself,  an  authority  to  an[>ly  to  the  payment,  what  is  held 
for  the  principal  and  not  q;)ecifically  ai^fsx^xriated.  A  pa3^mait 
for  the  principal  in  such  a  case,  is  equivalent  to  a  paymeift  td 
the  principal,  and  is  a  discharge  of  the  agenf s  liability  for 
the  money  he  held,  not  by  discount  but  by  payment 

With  this  view  of  the  defendant's  rights  and  of  the  plaintiff^ 
intentions,  the  conclusion  might  easily  be  attained,  dUit  the 
money  received  by  defendant  was  paid  on  the  bond,  and  is  not 
now  in  his  hands.    If  this  be  so,  the  plaintiff  of  course^  cazmot 
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recorer  that  money ;  nor  can  he  recoyer  die  second  sum  of 
money  equal  in  amount,  which  the  defendant  took  from  Taylor, 
and  which  Taylor  was  not  liable  for  after  plaintiff  had  paid  it 
on  the  bond.  We  have  said  that,  by  pa3ring  this  second  amount 
to  Taylor,  plaintiff  Would  hare  entitled  himself  to  claim  from 
the  defendant  so  much  money  which  defendant  was  liable  to 
rrfund  to  Taylor,  and  which  plaintiff  had  paid  to  Taylor  at  the 
request  of  defendant,  as  would  have  been  impUed : — ^but  before 
he  has  paid  it,  plaintiff  is  nowise  injured  by  the  exaction  from 
Taylor  of  what  had  been  before  paid.  Will  it  be  said  that 
plaintiff  is  liable  to  Taylor,  and,  therefore,  should  recover  from 
defendant?  We  speak  now  upon  the  siq)position  that  the  de- 
fendant paid  on  the  bond  the  money  he  received  for  plaintiff. 
Let  it  be  remembered  that  Taylor  has  not  the  rights  of  tbe  obli- 
gee of  the  bond,  and  that  he  incurred  no  respcmsibility  to  the 
obligee.  What  the  exact  contract  between  him  and  the  plaintiff 
was,  we  are  not  informed,  but  we  will  suppose  that  he  has 
against  the  plaintiff  the  ordinary  rights  of  a  surety.  As  to  him, 
then,  the  plaintiff  was  principal  and  the  defendant  the  creditor. 
What  the  defendant  could  have  recovered  from  the  plaintiff,  and  . 
no  morej  defendant  could  have  recovered  from  Taylor,  and 
Taylor,  after  pajncnent,  have  recovered  from  the  plaintiff.  Now, 
if  plaintiff  had  placed  in  defendant's  hands  money  for  payment 
of  the  bond,  and  defendant  had  embezzled  it  the  plaintiff  would 
still  have  been  liable  to  the  obligee ;  but  no  subsequent  pay- 
ment by  defendant  could  have  given  him  a  right  to  recover  from 
the  plaintifl^  or  to  look  to  Taylor;  and  aii  a  discharge  of  plain- 
tiff from  liability  to  defendant  was  a  discharge  from  the  inciden- 
tal liability  to  Taylor  which  might  have  accrued  from  Taylor^ 
meeting  the  plaintiff's  obligation,  it  follows  that  any  payment  on 
the  bond  made  by  plaintiff,  or  by  defendant,  with  phintiff^i 
money,  was,  pro  ianto,  a  bar  of  all  recourse  by  Taylor  to  plain- 
tiff :  and  that,  therefore,  upon  the  supposition  we  have  made,  the 
]daintiff  cannot,  brfore  repayment  to  Taylor,  urge  his  liability  to 
Taylor  as  the  ground  of  an  acti<m  against  defendant  to  recover 
the  money  improperly  obtained  by  the  defendant  from  Taylor. 
26 
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But  against  the  conclusion  that  the  two  sums  received  by  de- 
fendant for  plaintiff,  were  paid  on  the  bond,  which  seems  natu- 
rally to  follow  from  our  view  of  the  plaintiff's  intentions  and 
defendant's  rights,  the  plaintiff  u^es  the  account  stated  by  de- 
fendant with  Taylor,  the  notes  and  monies  received  from  him, 
the  bond  and  judgment,  transferred  to  him,  and  the  receipts  and 
distinct  acknowledgments  given  by  defendant  of  entire  repay- 
ment to  him  of  all  he  paid  on  the  bond,  and  of  entire  satisfistction 
received  by  him  from  Taylor  of  all  demands  against  both 
plaintiff  and  Taylor.  Some  of  these  matters  consist  as  well 
with  defendant's  resort  to  Taylor,  for  what  he  paid  over  and 
above  the  sums  received  for  plaintifl^  as  with  his  resort  to  him 
for  the  whole  amount  paid  on  the  bond :  but  they,  nevertheless, 
shew  the  most  unequivocal  declarations  made  by  defendant, 
that  Taylor  was  liable  to  him  for  the  whole  amount  of  his  pay- 
ments on  the  bond,  and  of  consequence  that  he  did  not  pay  the 
plaintiff's  money  on  the  bond,  but  has  that  yet  in  his  hands.  Is 
the  defendant  so  concluded  by  these  declarations,  that  he  cannot 
now  shew  the  truth  in  opposition  to  them  ?  They  proceeded 
from  the  same  mistake  which  originally  prevented  the  entry  to 
plaintiff's  credit  of  the  sums  received  for  him.  Every  person 
who  has  been  misled  by  the  mistake  to  do  what  would  not 
otherwise  have  been  done,  may  insist  that  the  defendant  is 
bound  to  repair  the  damage  which  has  been  thereby  occasioned ; 
in  effect  to  abide  by  the  mistake  or  to  correct  it,  as  the  interests 
of  that  person  may  require :  but  we  cannot  perceive  how  the 
plaintiff  has  been  at  all  misled  or  affected.  By  reason  of  all 
that  has  ensued  from  die  mistake,  he  has  paid  nothing  which 
otherwise  he  would  not  have  paid,  nor  paid  to  any  body  ndio 
would  not  otherwise  have  been  his  creditor,  nor  incurred  any 
additional  liability.  If  the  declarations  had  been  wilfully  false, 
as  if  defendant  had  knowingly  paid  the  whole  bond  with  plain- 
tiffs money,  and  then  fraudulently  obtained  the  same  amount 
from  Taylor,  however  plainer  or  more  extensive  may  have  been 
Taylor's  remedy  against  defendant  than  now  it  is,  without  some 
injury  to  plaint^,  no  action  to  him  would  thence  have  accrued. 
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UDintentional  impositions  upon  Taylor,  which  contain  an  ac- 
knowledgment of  rights  in  the  plaintiff  that  do  not  really  exist, 
should  not  have  any  greater  effect  in  favor  of  the  plaintiff  or 
against  the  defendant.  It  was  the  defendant's  interest  to  apply 
to  the  bond  the  money  he  held  for  plaintiff,  rather  than  his  own : 
it  was  his  own  right  to  do  so,  and  it  was  bis  duty  to  do  so  for 
the  relief  of  his  guarantor.  He  was  like  a  creditor  having  in 
hand  money  of  die  principal  under  circumstances  which  would 
have  made  his  payment  of  the^  money  to  the  princi|)al,  a  dis- 
chai^  of  the  surety  pro  iarUo.  His  retention  of  the  money,  then, 
and  advance  of  a  like  sum  from  his  own  funds,  was  a  thing  im- 
probable in  itsd^  and  contradictory  of  the  conclusion  which 
would  be  drawn  ixook  proof  of  his  receipts  and  payments,  unac* 
c<mipanied  by  any  subsequent  acts  or  declarations.  His  reten- 
tion is  not  what  was  subsequently  acknowledged,  but  is  only  an 
inference  which  is  deduced  from  the  subsequent  acts  that  amount 
in  &ct  to  a  denial  of  his  receipts.  That  denial  resulted  from 
mistake,  and  it  is  fair  when  evidence  of  the  mistake  has  contra- 
dicted the  denial,  to  let  it  also  contradict  the  retention ;  when  it 
has  established  the  receipt  to  let  it  also  establish  the  payment, 
which  the  acts  done  would  have  shewn  if  there  bad  been  no 
mistake.  Whether  the  defendant  retained  or  paid  on  the  bond 
the  very  identical  money  he  received  for  plaintifl^  he  had  not  the 
right  to  take  an  equivalent  amount  from  Taylor,  and  is  liable  to 
refund  to  Taylor  so  much  which  Taylor  paid  to  him  in  igno- 
rance of  facts  induced  by  his  mistake.  The  supposition  ci  pay- 
ment is  more  consistent  with  all  that  occurred  before  the  trans- 
actions with  Taylor,  than  the  supposition  of  retention :  Taylor's 
rights  are  the  same  under  either  supposition  ;  and  there  is  no 
equity  on  the  part  of  the  plaintiff  which  should  induce  us,  now 
that  mistakes  have  been  explained,  to  bold  the  defendant  to  the 
erroneous  acknowledj^nent  that  a  greater  sum  paid  did  not  in- 
clude tfie  sums  received  by  him,  contrary  to  what  his  interest, 
his  rights  and  his  duty  would  have  suggested.  We  conclude, 
then,  that  the  paym^its  made  by  the  defendant,  on  the  bond,  did 
include  the  sums  received  by  him  for  the  plaintifil 
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Seooad. — Our  dedsioii  of  the  first  question,  deteimines  flie 
case  m  &vor  of  tbe  defoidant ;  but  as  that  question  invohres 
disputed  hcts,  it  may  be  worth  while,  and  is  doe  to  the  BXgOr 
ments  which  have  been  addressed  to  us,  to  consider  the  seeood 
questi<m  we  have  stated  above, — ^tn  oth^  words,  to  inquire  what 
would  be  the  result  if  a  different  conclusion  were  attained  on 
tiiefir^ 

The  plaintiff's  intentions  in  making  the  remittance,  may  haw 
been  different  from  what  we  have  inferred :  or  the  d^ndaat 
may  have  been  directed  to  apply  the  money  he  received  to  the 
bond,  yet  have  disregarded  those  directions ;  or  it  may  have  been 
his  right  and  duty  to  make  application  of  the  plaint^ 's  money 
to  the  bond,  yet  the  right  may  have  been  waived  and  the  duty 
neglected.  If  we  give  full  effect  to  the  acknowledgmaits  he  has 
made,  and  suppose  that  the  money  he  recrtved  for  plaintiff  is 
yet  in  his  hands,  he  certainly  paid  anequalorgrealar  amount 
aa  surety  lor  the  {dainti^  wheieby  a  discount  aocraed  to  him 
which  would  counterbalance  and  defeat  tilie  present  demand  of 
the  plaintiff,  unless  that  discount  has  been  paid  to  him*  It  has 
been  paid,  it  is  said,  by  Taylor,  and  therefore  the  plaintiff's  orig- 
inal demand  ntrw  subsists,  no  longer  subject  to  cross^ustion.-^ 
Has  it  been  paid  by  Taylor  ? 

What  Taylor  was  really  liable  for,  the  amount  of  defendantfs 
payments  above  the  sums  received  for  plaintiff,  has  been  paid  by 
Taylor,  and  for  that  amount  Taybr  can  have  recourse  to  plam- 
tiSf  and  to  plaintiff  cmly ;  but  what  Taylor  was  not  liable  for, 
that  is,  so  much  of  the  discount  as  equalled  plaintiff's  money  in 
defendant's  hands,  has  not  been  paid,  because,  as  the  case  diewi^ 
Taylor,  upon  discovery  of  the  mistake  under  which  he  acted, 
has  disaffirmed  the  payment,  and  treated  the  transacticm  as  an 
unlawful  exaction  from  him,  which  the  defendant  must  repair. 
So  much  money  passed  from  Taylor  to  defi^dant,  and  deftnd- 
ant  acknowledged  it  be  a  payment ;  but  the  discovery  et  the 
mistake  has  shewn  tfiat  it  was  really  an  advance  of  money  to 
defendant  which  belongs  to  Taylor*  Howevar  defendant  may 
have  been  free  to  waive  his  own  rights,  so  fitr  as  he  only  was 
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adfected,  he  could  not  waive  the  rights  of  Taylor  when  he  made 
payment  of  the  bcmd.  Conceding  that  he  paid  his  own  money, 
and  not  plaintiff's,  we  see  that  he  acquired  a  discount  equal  to 
what  he  retained ;  Tayior  had  a  right  to  require  him  to  insist 
on  the  diseount,  mther  than  resort  to  llie  guaranty,  and  a  pay- 
ment made  by  Taylor,  through  mistake  of  the  facts  in  wrong  of 
himself^  becomes,  upon  his  disavowal  of  it,  before  laches  can  be 
imputed  to  him,  altog^er  unsubstantial ;  it  is  the  defendant's 
duty  to  undo  it,  and  Taylor's  right  to  hare  it  undon& 

It  is  said,  howerer,  that  defendant  has  not  yet  repaid  to  Tay* 
lor,  and  may  never  do  so ;  that  until  his  repayment  at  least,  his 
acknowledgment  that  the  discount  is  paid  should  prevail ;  that 
plaintiff  is  liable  to  Taylor,  and  as  in  an  action  of  Taylor  against 
the  plaintiff  the  discount  would  be  considered  paid,  so  should 
it  be  considered  paid  in  this  action  of  plaintiff  against  the  de- 
fendant 

The  evidence  of  defendant's  liaUlity  to  Taylor  would  suffice 
for  Taylor's  recovery  against  the  defendant,  and  recovery  against 
defendant  by  Taylor,  would  be  no  less  effective  to  enforce  de- 
fendant's duty  of  refunding,  than  recovery  by  plaintiff.  The 
right  to  the  money  to  be  refunded  is  in  Taylor,  unless  it  has 
been  acquired  from  him  by  plaintiff,  and  the  admission  that  by 
defendant's  repayment  to  Taylor  plaintiff  would  be  barred,  con- 
tains an  admission  that  the  right  is  not  in  plaintiff,  so  as  to  be 
beyond  Taylor's  interference.  By  plaintiff's  paying  to  Taylor 
what  had  been  paid  by  Taylor,  plaintiff  would  have  acquired 
Taylor's  right,  or  by  any  other  distinct  act  of  confinnation  dene 
after  discovery  of  the  mistake,  Taylor  and  plaintiff  might  have 
expressed  their  option  to  abide  by  what  had  been  done,  so  that 
Taylor  should  look  to  plaintiff  and  plaintiff  to  defendant ;  but 
without  any  such  act,  plaintiff's  recovery  against  defofidant  could 
not  bar  Taylor's  right  to  recover  against  defendant ;  and  so,  if 
plaintiff  could  recover  against  defendant,  defendant  would  be 
liable  to  two  judgments  at  the  suit  of  different  plaintifb  fer  the 
aame  money ;  and  after  such  judgments  could  not  make  satis- 
faction of  one  work  satisfaction  of  the  other.    If  die  defendant 
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is  liaUe  to  only  one  of  the  two,  which  one  that  shall  be  is  to  be 
detennined,  not  by  the  accident  ol  which  shall  first  bring  to  trial 
a  case  against  him  where  he  has  paid  neither,  but  by  inquiry 
which  has  the  right.  Defendant's  fisdlure  to  repay  Taylor  does 
not,  then,  shew  that  the  discount  is  paid,  as  it  does  not  affect 
Taylor's  right  to  disavow  the  pajrment,  or  establish  any  right  in 
plaintiff  which  the  repayment  would  have  taken  away. 

The  plaintiff's  liability  to  Taylor,  urged  as  an  argument  for 
holding  the  discount  to  be  paid,  also  requires  examination. 
Taylor  cannot  have  double  satisfaction.  If  the  unlawful  exac- 
tion firom  him  has  produced  a  new  relation  of  the  parties,  so  that 
as  to  it  he  is  the  creditor,  defendant  is  the  principal,  and  plaintiff 
is  the  surety,  he  might  recover  separately  against  both  defendant 
and  plaintiff-— satisfaction  of  one  recovery  would  be  a  satisfac- 
tion of  both — satis&ction  by  defendant  would  end  all  liabilities 
— satisfacti<Hi  by  plaintiff  would  give  to  him  an  action  against 
the  defendant  But  the  original  contract  of  principal  and  surety 
which  we  have  supposed  to  exist  between  plaintiff  and  Taylor^ 
could  hardly  be  vaned  by  an  improper  exaction  from  Taylor,  so 
as  to  establish  the  new  relation  we  have  suggested,  without  some 
default  or  laches  imputable  to  plaintiff.  Under  the  original  con* 
tract,  plaintiff  would  be  liable  to  Taylor  for  whatever  Taylor 
had  paid  as  surety, — ^not  for  advances  unintentionally  made  by 
Taylor  to  the  creditor,  the  defiandant,  which  Taylor  says  could 
not  have  been  required  from  him  as  surety  and  were  not  pay* 
ments.  If  for  such  advances  Taylor  should  sue  plaintiff,  the 
same  evidence  that  would  enable  Taylor  to  recover  from  defend- 
ant, would,  without  some  default  or  laches  of  the  plaintiff  alter- 
ing the  case,  enable  the  plaintiff  to  defeat  Taylor.  A  material 
part  of  that  evidence  is  that  Taylor  has  chosen  to  look  to  the 
defendant ;  that  is,  that  having  the  right  to  affirm  or  disaffirm 
his  payment  after  discovery  of  the  mistake  under  which  he 
acted,  he  has  said  that  it  was  not  a  payment.  Proof  of  his  dis- 
affirmance in  his  dealings  with  defendant,  would  prevent  bis 
affirming  that  it  was  a  payment  when  he  resorted  to  plaintiff 
afterwards.    If  before  the  discovery  of  the  mistake  Taylor 
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riiould  have  recovered  judgment  against  the  plaintiff,  satisfac- 
tion of  the  recovery  would,  as  we  have  said,  sustain  the  plain* 
tiff's  action  against  the  defendant ;  but  before  satis&ction,  Taylor 
would  not  by  that  recovery  be  precluded  from  the  resort  to  de- 
fendant, which  the  discovery  gave  him  a  right  to  make ;  and 
subsequent  payment  by  defendant  to  Taylor  would  be  the  foun- 
dation of  proceedings  by  which  the  plaintiff  could  compel  Tay* 
lor  to  enter  satisfaction  o(  the  judgment  against  plaintiff. 

We  conclude,  then,  that  if  the  defendant  is  driven  to  rely  upon 
his  discount,  the  plaintiff  cannot  maintain  that  that  has  been 
paid. 

The  plaintiff's  demand  of  the  money  originally  received  by 
defendant  is  met  by  proof  of  either  payment,  or  an  equivalent 
discount ;  his  demand  of  the  money  improperly  received  from 
Taylor  is  met  by  proof  that  it  belongs  to  another  person,  and 
that  the  plaintiff,  although  connected  with  the  transaction,  stands 
in  no  better  condition  than  a  surety  suing  his  principal  before 
the  surety  has  made  payment  to  the  creditor,  or  a  party  who  has 
been  requested  to  pay  a  debt  suing  the  debtor  before  the  request 
has  been  performed. 

We  have  considered  die  case  throughout  as  one  really  between 
the  parties  on  the  record.  The  defendant,  we  think,  stands  for 
himself,  and  is  not  strengthened  by  any  implied  trust  for  Taylor ; 
his  liability  to  Taylor  is  only  incidentally  introduced,  as  part  of 
the  existing  case,  which  shews  that  the  plaintiff  ought  not  to 
recover.  The  plaintiff  fails  because  he  has  po  right  ex  equo  et 
bono  to  have  the  money  in  question,  not  because  the  defendant 
has  a  right  to  keep  it.  Like  a  stakeholder,  the  defendant  op- 
poses one  claimant  by  shewing  that  another  has  a  right  to  the 
thing  in  controversy,  which  cannot  belong  to  both. 

If  it  were  suggested  that  the  defendant  here  might  rightfully 
be  made  liable  to  both  the  plaintiff  and  Taylor,  because  from  his 
mistake  the  case  has  proceeded,  the  answer  would  be  made  by 
inquiring  how  that  mistake  has  injured  the  plaintiff;  or  where- 
fore should  justice  require  more  than  that  matters  should  be 
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iest(»Bd  to  the  ocmdition  they  would  have  beoa  ixi)  if  iK)  mistftke 
had  occurred. 

The  rights  of  tfther  peisons,  creditors  of  the  plaintiff  have 
been  intiioated  to  the  Court,  and  it  has  been  asked  why  the  de^ 
fendant  should  be  allowed  to  assume  a  trusti  which  enables  him 
to  satisfy  one  creditor  of  the  plaintiff  to  the  exclusion  of  others 
not  less  meritorious.  We  answer  that  no  cieditoi  of  the  plain- 
tiff besides  the  defendant^  can  in  this  case  receive  notice,  or  ad* 
vance  his  interests,  except  through  the  plaintiff.  Taylor  is 
noticed  not  as  a  cestui  que  trust,  nor  as  a  party  directly  interest- 
ed, nor  as  a  creditor  of  the  plaintiff^  but  as  a  third  person  whose 
rights  have  been  shewn  to  be  inconsistent  with  the  claims  of  the 
plaintiff.  It  would  be  permitting  the  plaintiff  to  assume  the 
office  of  a  representative,  and  to  make  himself  without  the  con- 
sent of  Taylor,  debtor  to  Taylor  for  what  defendant  owes  Tay- 
lor, if  we  should  permit  him  to  recover  the  money  which  Taylor 
improperly  paid,  or  to  defeat  the  defence  as  to  the  sums  first 
received,  upon  grounds  which  imply  his  right  to  Taylor's  ad- 
vances made  through  mistake. 

We  have  not  said  any  thing  of  the  Alabama  judgment  which 
was  much  spoken  of  in  the  argument.  It  seemed  unnecessary 
to  do  so ;  for  if  the  legal  right  to  that  judgment  was  in  the  de^ 
fendant,  it  would  not  make  more  plain  the  right,  which  imi&t 
his  discount  arises  from  his  payment  as  surety  on  the  bond.  Il 
may  be  that  the  plaintiff  is  by  that  judgment,  estopped  from  now 
urging  against  it  the  valid  matters  of  dischai^  which,  if  urged 
at  the  right  time,  would  have  prevented  its  recovery ;  but  the 
legal  right  to  the  judgment  is  in  DeSaussure,  the  beneficial  in- 
terest being  in  Taylor,  and  technical  objections  forbid  the  defend- 
ant's setting  it  up  as  a  discount,  as  they  would  ferbid  his  suing 
on  it  here  in  his  own  name.  No  technical  objection  exists  to  the 
discount  for  money  pedd,  because  the  defendant  is  the  sole  sur- 
vivor of  Boyce  d:  Co. 

It  is,  therefore,  ordered  that  the  verdict  be  set  aside,  and  that 
i^lder  the  agreement  contained  in  the  case  stated,  judgment  be 
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entered  for  the  drfendant,  subject  to  the  adjustm^it  of  the  ac- 
count as  there  mentioned. 

C^Nball,  Evans  and  Whitner,  JJ.  concurred. 

Motion  granted. 


Elizabeth  Wooster  and  others  vs.  Sampson  Wooster. 

A  paper  propounded  for  probate  as  a  will,  appeared  to  have  three  sabscribing  wit- 
nesses, B.,  S.  &  W.,  whose  names  were  subscribed  in  the  order  stated,  and  in  ink 
of  the  same  color.  6.  testified  to  his  own,  W.'s  and  the  testator's  signatures,  and 
that  W.  was  dead, — S.  he  did  not  remember  at  all.  S.  had  been,  about  the  date  of 
the  paper,  in  tlie  neighborhood  where  testator  lived :  he  had  been  gone  more  than 
ten  years.  The  witness  who  drew  the  paper  testified  that  B.,  S.  and  W.  were  at 
testator's  when  he  drew  it,  but  he  did  not  see  it  executed  or  attested.  Hitd  thai 
the  will  ^inB  not  proved. 

Before  O'Neall,  J.  at  Beaufort,  FaU  Term,  1860. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  Ibllows: 

^'  This  was  an  appeal  firom  the  decision  of  the  Ordinary,  wi* 
mitting  to  probate  the  will  of  John  A.  Wooster,  deceased. 

^^  The  appellants  are  the  widow,  brothers  and  sisters  of  the 
deceased.  The  appellee,  the  devisee  and  legatee  of  the  testator's 
whole  estate,  and  his  executor,  is  his  brother.  The  paper  pro- 
pounded as  the  will,  was  executed  30th  July,  1836 — ^the  testator 
died  December,  1848.  He  was  a  bachelor  when  the  propounded 
paper  bears  date.  He  married  many  years  before  his  deatti,  but 
had  no  children. 

^'  The  pjiper  appeared  to  have  three  subscribmg  witnesses : 
L.  B.  Bostwick,  Whitty  Sasser,  and  Hezekiah  Wall.  Bostwick 
was  examined,  and  proved  the  fact  of  execution,  and  his  own 
and  Wall's  signature,  who  made  his  mark,  and  was  dead. — 
^  Whitty  Scisser,^  he  said,  he  did  not  at  all  remember.  The 
papw,  he  said,  was  the  result  of  a  drinking  frolic,  in  which  the 
testator,  his  executor,  and  the  draftsman  of  the  will,  John  L. 


410  APPEALS  AT  LAW. 

Woosler  «.  Woofler. 

Myraff,  were  all  engaged.  He  said  the  testator  was  not  capable 
of  making  a  wilL 

"It  was  attempted  to  account  for  Sasser :  such  a  man  was 
proved  to  have  been,  about  the  date  of  the  propounded  will,  at 
or  in  the  neighborhood  of  Purisburgh,  near  which  place  the  par- 
ties lived — ^that  he  had  been  gone  more  than  ten  years.  No 
proof  of  his  hand-writing  was  given.  John  L.  Myraff,  who 
drew  the  paper,  said  that  he  drew  it  where  the  testator  lived, 
and  by  his  directions^that  he  (the  testator)  was  sober,  and  the 
paper  was  drawn  according  to  his  directions,  and  that  he  was  of 
sound  mind.  This  witness  said  he  remembered  Bostwick,  Sas- 
ser and  Wall  were  at  Wooster's,  when  he^  drew  the  paper ;  but 
he  did  not  see  it  executed  or  attested.  This  witne^  is  a  highly 
intelligent  and  respectable  man,  who  once  drank  to  excess ;  but 
who  now,  and  for  many  years  past,  has  totally  abstained  from 
intoxicating  drink.  He,  Bostwick,  and  the  Woosters,  were  all  in 
the  habit  of  drinking  to  excess,  when  the  paper  was  executed. 
He,  however,  stated  that  he  was  sober  when  the  supposed  will 
was  drawn. 

"  The  jury  were  told  that,  to  establish  the  will,  they  must  be 
satisfied  by  l^al  proc^  that  the  will  was  attested  by  three  sub- 
scribing witnesses,  in  the  presence  of  the  testator.  I  thought 
Bostwick's  proof  might  be  enough  as  to  his  own  and  Wall's  at- 
testation; but  he  did  not  remember  Sasser  at  all.  I  did  not 
think  there  was  any  sufficient  proof  that  he  (Sasser)  in  fisu^t  at- 
tested the  will.  There  was  no  proof  of  his  hand-writing — there 
was  no  proof  that  he  was  seen  to  write  his  name  to  that  paper.** 

The  jury  found  against  the  wilL  The  executor  appealed,  and 
now  moved  for  a  new  trial. 

McCarthy^  for  the  motion.  It  is  not  necessary  in  all  cases,  to 
prove  the  witness's  hand-writing.  Circumstantial  evidence  suffi- 
cient to  prove  the  attestation.  Cited  P.  L.  82, 491, 60, 138 ;  Rob. 
on  Frauds,  439-40 ;  Stra.  1096 ;  2  Bio.  C.  C.  604 ;  10  Paige  C. 
R.86;  6Grat  69. 

Scriven^  contra,  contended  that  the  proof  of  attestation  must 
be  direct  and  pontive, — ^by  the  witness  himself,  sdme  person  who 
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saw  him  subscribe,  or  by  proof  of  his  hand-writing.    Cited  2 
Bay,  484. 

Curioj  per  Whitner,  J.  The  question  involved  in  the 
present  motion  is,  whether  there  was  sufficient  proof  on  the  trial 
below,  that  the  paper  propounded  as  the  will  of  John  A.  Wooster 
had  been  attested  in  legal  form.  The  report  of  the  presiding 
Judge,  and  the  written  testimony  read  at  the  Circuit  trial,  furnish 
the  facts  to  which  this  Court  must  look. 

To  give  validity  to  such  a  paper,  the  statute  requires  an 
attestation  by  three  credible  witnesses.  Three  names  aro  sub- 
scribed to  the  paper  adduced,  to  wit — ^L.  B.  Bostwick,  Whitty 
Sasser,  and  Hezekiah  Wall.  Bostwick  alone,  of  these  three  per* 
sons,  was  produced  and  proved  his  own  signature  and  that  of 
Wall,  who  made  his  mark ;  as  also  the  signature  of  the  alleged 
testator.  He  proved,  also,  that  Wall  was  dead,  but  he  had  no 
knowledge  of  the  handwriting  of  Whitty  Sasser,  nor  did  he 
remember  him  at  all ;  no  other  person  present  testified  to  the 
fact  of  Whitty  Sasser's  attestation,  nor  was  any  proof  offered  of 
his  handwriting.  Whether  this  was  sufficiently  shewn  by  the 
circumstances,  is  the  precise  matter  of  present  inquiry.  No 
question  of  law  is  raised,  and  being  one  purely  of  evidence, 
passed  on  by  the  jury,  shall  their  verdict  be  disturbed  ?  It  may 
be  assumed  as  true,  that  this  witness  was  absent  from  the  State, 
and  had  not  been  heard  of  for  the  preceding  ten  years,  and 
whilst  this  justified  proof  of  his  attestation  by  secondary  evi- 
dence, of  what  does  it  consist  when  collected  together  1  The 
usual  proof,  certainly  in  case  of  death  or  absence,  is  of  hand- 
writing— authority  need  not  be  furnished  to  this  point,  and  a 
grave  question  is  presented,  whether,  in  such  a  case  as  the  one 
before  the  Court,  evidence  less  direct  than  proof  of  handwriting 
should  suffice.  The  A.  A.  1839,  (11  Stat  41,)  requires,  when  a 
will  is  to  be  proven  in  solemn  form,  that  all  the  subscribing  wit- 
nesses shall  be  sworn,  with  a  proviso,  that  if  any  are  absent 
from  the  State,  dead  or  insane,  ^  proof  of  the  handwriting  of  the 
witness  so  absenti  dead  or  insane,  and  of  the  handwriting  of  the 
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testator,  shall  be  admitted  as  prima  fade  evidence  that  the  tes- 
tator did  execute  the  will  in  question,  in  the  presence  of  tfw 
witnesses  thereto."  Whether  it  was  intended  to  set  up  a  more 
stringent  rule  of  evidence  than  such  as  was  known  to  the  Com- 
mon Law,  it  may  not  be  necessary,  however,  now  to  inquire* 
The  Legislature  has  sought,  witfi  great  care,  the  prevention  of 
fraud  in  such  instruments,  as  well  in  the  particularity  to  be  ob- 
served in  their  execution,  and  requiring  the  attestation  by  three 
witnesses,  as  also  the  precaution  oi  the  specific  direction  above 
referred  to  in  ascertaining  that  fact.  The  Court,  in  determining 
the  degree  of  evidence,  i^ould  at  least  be  careful  not  to  defeat 
the  end  by  any  relaxation  of  rules  established. 

Twelve  years  had  elapsed ;  a  man  of  the  name  of  Whitty 
Sasser  had  be^i  in  the  neighbourhood,  and  it  was  thought  was 
at  the  house  of  Wooster  the  day  the  paper  was  drawn — the 
name  was  written  between  the  signatures  of  the  other  two  wit- 
nesses^ and  in  ink  of  the  same  colour — ^would  these  additional 
circumstances  satisfy  the  mind  in  any  particular  case  of  the 
signature  of  a  witness,  much  less  in  one  so  gmve,  and  about 
which  so  many  guards  have  been  inte]^)osed?  It  is  proper,  pw* 
haps,  to  advert  to  other  attendant  circumstances^  The  alleged 
testator  was  a  man  of  weak  mind  and  drunken  habits — ^lived  at 
Hie  time  with  his  brother,  for  whose  benefit  the  paper  was  in- 
tended, and  in  whose  custody  it  is  supposed  to  have  been  smce 
its  alleged  execution.  The  paper  was  executed  in  a  frolic^  or 
during  the  time  of  a  general  drinking  frolic,  and  in  such  frolics^ 
which  were  frequent,  the  brothers  and  the  draftsman  usually 
participated;  and  though  &e  subscribing  witness  produced, 
thought,  at  the  time  he  was  sober  enough  to  know  what  he  was 
about,  yet  he  would  not  have  signed  as  a  witness,  had  he  knowUi 
at  the  time,  he  would  ever  be  called  on  to  prove  it 

This  Court  concurs  in  the  opinion  expressed  by  the  presiding 
Judge  to  the  Jury,  that  the  proof  was  not  sufficient  that  Whitty 
Sasser  attested  the  paper  in  question ;  and  the  jury  having  so 
determined  by  their  verdict,  the  case  cannot  be  sent  back. 

The  motion  for  new  trial  is  refused. 
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O'Nball,  EvANts,  Wasdlaw,  Frost  and  Withers,  JJ. 
CCHictirred. 

Motion  refused. 


F.  W.  Leseman  vs.  The  South  Carolina  Jiail  Road  Company. 

The  yud  of  defendantSi  a  Rail  Road  Company,  is  ftill  of  timber,  pit-faHs,  &e.,  and 
is  a  dangerooa  place  for  eattle:  it  ia  encloaed  by  a  high  feDee,  with  proper  galea, 
which  during  the  day  are  opened  and  shut  for  the  passage  of  cars,  and  at  night  are 
closed  by  a  watchman.  One  aflernoon  a  cow  of  plaintiff  strayed  into  the  yard: 
she  was  not  discovered  by  the  watchman,  who  searched  the  yard  before  closing 
the  gates.  At  night  he  turned  dogs  loose  in  the  yard.  They  chased  the  cow,  she 
foUi  broke  her  thigh,  and  died.    Sdi  that  the  Company  were  not  liable  for  the  cow. 

Before  Frost,  J.,  ot  Charleston,  October  Term,  1850. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 
'^Samuel  Kant,  watchman  in  the  upper  yard  of  the  Company, 
on  Charleston  Neck,  stated  that  one  afternoon  the  plaintiff's  cow 
strayed  into  the  yard.  At  6^  o'clock  he  looked  round  the  yard, 
and  did  not  see  the  cow.  At  8  j^  o'clock  he  let  loose  the  dogs ; 
they  started  a  cow ;  he  was  not  near ;  he  opened  the  gate ;  the 
cow  missed  the  gate,  ran  by  him,  and  fell.  He  did  not  know 
the  cow  was  injured.  The  dogs  left  the  cow.  In  the  morning 
he  discovered  the  thigh  of  the  cow  was  bidcen.  The  plaintiff 
was  informed  of  the  accident  The  cow  died.  It  was  worth 
40  or  $60.  When  the  cow  fell,  Kant  did  not  know  it  was  hurt, 
nor  did  he  know  how  it  happened  that  its  thigh  was  broken. 
The  dogs  were  put  up  after  the  cow  felL  The  yard  is  enclosed 
by  a  high  fence.  There  is  no  watchman  in  the  day-time ;  a 
man  opens  and  shuts  the  gate  for  the  cars.  It  was  Kant's  duty 
to  close  the  gates  at  night,  and  see  that  there  was  nothing  in  the 
yard.  The  yard  is  a  dangerous  jdace  for  cows ;  it  is  filled  wilh 
timber,  and  has  many  pit-falls,  d&c.  Kant  had  seen  the  cow  in 
the  yard  several  times  before,  and  had  turned  it  out 
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"On  this  case,  a  decree  was  rendered  for  the  defendant  The 
evidence  satisfied  me  that  the  cow  broke  her  thigh  when  she 
was  run  by  the  dogs  and  fell.  In  my  opinion,  no  negligence 
was  imputable  to  the  Company  or  the  watchman  on  account  of 
the  accident.  In  addition  to  these  reasons  for  the  decree,  the 
watchman  is  employed  by  the  Company  to  protect  their  premi- 
ses, and  not  to  take  care  of  estray  cows.  It  was  lawful  to  let 
loose  the  dogs  at  night,  and  no  blame  can  be  attached  to  the 
watchman  that  they  chased  the  cow,  which  he  did  not  know 
was  in  the  yard.  It  was  for  the  plaintiff  to  take  care  that  his 
cow  should  not  stray  where  it  might  injure  itself.  The  Com- 
pany, it  seemed,  was  no  more  liable  for  the  death  of  the  cow, 
than  if  it  had  fallen  into  a  pit." 

The  plaintiff  appealed,  on  the.  grounds — 

1.  That  it  being  proved  that  the  lot  of  the  defendants  was  a 
dangerous  place  for  cattle,  it  was  their  duty  to  guard  the  gates 
while  open ;  and  in  not  doing  so,  they  are  responsible  for  injury 
received  by  plaintiff's  cow  in  said  lot. 

2.  That  the  cow  of  plaintiff  having  been  found  injured  on  the 
lot  of  defendant,  the  burden  of  proof  as  to  how  she  received  her 
injury  was  with  the  latter ;  and  £uling  to  account  for  the  injury, 
the  defendant  was  responsible. 

3.  That  the  negligence  of  the  watchman,  the  agent  of  defend- 
ant, was  clearly  proved  by  himself — he  having  shut  the  gates 
for  the  night,  and  left  the  cow  of  the  plaintiff  in  the  lot  of  defi»id- 
ant,  in  which  lot  she  was  that  night  injured. 

Pressley,  W,  D.  Porter^  for  the  motion. 
HaynOf  contra. 

Curioj  per  Whitner,  J.  This  Court  will  add  but  lilde  to 
what  already  appears  in  the  brief  in  vindicati(m  of  the  judgment 

We  concur  in  the  view  taken  by  the  Circuit  Judge,  and  would 
be  content  with  simply  expressing  that  concurrence,  except  that 
the  case  has  been  urged,  on  the  part  of  the  plaintiff,  with  much 
earnestness,  and  many  cases  cited  as  authority  leading,  as  it  is 
insisted,  to  a  different  conclusion. 
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It  is  folly  conceded  that  there  is  an  obligation  on  this  Com- 
pany to  surround  this  area,  in  the  yicinity  of  the  highway,  with 
proper  enclosures,  containing,  as  it  is  said^  dangerous  pit-falls, 
whereby  the  safety  of  both  man  and  beast  might  otherwise  be 
put  to  hazard ;  and  that  the  rights  conferred  oven  by  authority 
of  the  Legislature  to  erect  such  works,  as  in  the  present  instance, 
in  no  way  lessens  the  especial  precaution  to  be  observed  against 
mischief^  or  responsibility  for  damages,  in  case  of  default,  whe- 
ther such  default  arises  from  neglect  so  to  fence  the  yard  or  keep 
the  gates  shut  But  this  obligation  must  bf  construed  reason- 
ably, and  must  not  be  enforced  in  such  way  as  to  amount  to  a 
denial  of  the  right,  or  unnecessarily  encumber  its  enjoyment. 
Ingress  and  egress,  for  the  purposes  contemplated,  must  be  per- 
mitted, and  the  bare  possibility  of  harm  that  may  happen  to  an 
errant  animal  should  not  enlai^e  the  obligation.  The  facts  dis- 
closed, in  any  view  which  this  Court  can  take  of  them,  do  not 
fix  on  this  Company  such  want  of  proper  precaution  in  these 
particulars.  So,  too,  although  the  Company  may  be  clearly  re- 
sponsible for  the  act  of  their  servants,  done  under  their  authority, 
as  well  as  for  injuries  done  on  their  premises  by  those  employed 
thereon  for  their  benefit,  yet,  by  no  just  application  of  these  prin- 
ciples, are  we  led  to  a  different  concluaon  from  that  attained  by 
the  presiding  Judge.  It  did  not  appear  that  the  cow  had  been 
observed  in  the  yard,  and  though  the  gates  had  been  opened 
during  a  portion  of  that  day,  it  would  seem  for  a  legitimate  pur- 
pose and  only  for  a  proper  time,  yet,  as  was  the  custom,  the  jrard 
was  searched  before  the  gates  were  closed.  The  failure  to  detect 
an  unknown  wanderer  does  not  evidence  such  negligence,  nor 
does  the  loosing  the  dogs  manifest  such  wantonness,  under  the 
circumstances,  on  the  part  of  the  watchman,  as  would  subject 
his  employers  to  a  recovery. 

The  extreme  cases  of  baiting  traps,  whereby  dogs  have  been 
injured,*  or  of  surrounding  a  stack  of  hay  with  an  indifferent 
fence  only,  whereby  a  luckless  horse  has  sustained  damage  in 

♦9  ^t,  277.     „ 
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his  attempt  to  pilfer,*  much  less  the  cases  of  owners  of  vicioas 
and  mischievous  animals,  made  liable  for  any  injury  committed 
by  them,  where  there  was  knowledge  of  such  mischieyous  pro- 
pensities,t  do  not  aid  us  in  the  case  before  the  tlourt  The  sin 
of  temptation,  apart  from  the  question  of  negligence,  as  in  Ae 
fonner  cases,  or  of  mere  wantonness,  as  in  ttie  latt»,  are  in  no 
way  imputable  to  this  Company. 

On  general  principles  we  think  the  decree  was  proper,  and  the 
appeal  on  the  part  of  the  defendant  is  therefore  dismissed. 

O'Neall,  Evavs,  Frost  and  Withers,  JJ.,  concurred. 

Motion  dismissed. 


J.  Hi  Cudworth  vs.  The  South  Carolina  Insurance  Company. 


Action  on  a  policy  of  insunuiee  efiected  upon  a  Tesael  of  whieh  the  pUdnliff 
obtain  and  owner;  A«U  that  the  proteat  of  the  captain  and  crewvasinadmiMobk, 
as  evidence  for  the  plaintiff,  in  proof  of  the  lose. 

Plaintiff  offered  to  eraae  his  name  from  the  protest,  and  then  give  it  in  CTidence  in 
proof  of  the  loss :  hdd  that  it  would  still  be  inadmissible. 

One  of  the  crew,  who  had  signed  the  protest,  was  eacamined  as  a  witness  by  the  de- 
fendants; AeU  that  the  plaintiff  might  give  his  declarations,  in  the  protest,  in  «n- 
dence,  to  contradict  hia  testimony. 

Plaintiff  examined  a  witness  by  commission,  and  on  the  first  trial  read  his  deposit 
tion,— on  the  second  trial  he  declined  using  it,  and  it  was  read  by  defendants ; 
witness,  under  such  circumstances,  defendants's,  and  plaintiff  authorised  to 
peach  his  credibility. 

The  authorities  are  conflicting  npon  the  qoestion,  whether,  when  a  Tesael  is 
thy  when  she  sails  on  the  voyage  insured,  and  her  equipments  add  crew  are  then 
sufficient,  and  she  is  lost  by  the  negligence  of  the  captain  and  crew,  the  insimfs 
are  responsible;  where,  however,  the  captain  is  himself  the  owner  aad  the  in* 
sored,  and  the  Teasel  becomes  nnseawwthy  during  the  Toyage,  and  he  negleela,  en 
reaching  a  port,  to  have  proper  repairs  made,  and,  by  reason  of  such  neglect,  the 
Tessel  is  afterwards  lost  on  Uie  voyage,  the  insurers  are  not  responsible. 

•8  6teph.N.P.10l4.    tBul.  N.P.77;  SStra.  1964 
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In  the  City  Court  of  Charleston^  July  Ternij  1860. 

This  was  an  action  of  assumpsit  on  a  policy  of  insurance, 
effected  in  behiEilf  of  the  plaintiff,  captain  and  owner,  upon  a 
vessel  called  the  Xuloda,  on  a  voyage  from  Edenton,  North 
Carolina,  to  New  York,  and  back  again.  The  loss  of  the  ves- 
sel, on  her  return  from  New  York  to  Edenton,  was  proved.  In 
the  course  of  the  trial,  the  plaintiff  offered  in  evidence,  in  proof 
of  the  loss,  the  i»rotest  of  the  captain  and  crew  of  the  Xuloda, 
and  it  was  rejected,  as  inadmissible,  because  the  captain  was 
plaintiff  in  the  action.  The  plaintiff  then  offered  to  erase  his 
name  from  the  protest,  and  it  was  ruled  that,  if  his  name  should 
be  stricken  out,  it  would  still  be  inadmissible  as  evidence  of  the 
loss.  In  the  course  of  the  defence,  the  testimony  of  one  Burton 
Powers,  mate  of  the  Xuloda,  who  had  been  examined  by  the 
plaintiff  by  commission,  was  read  by  the  defendants,  and  in  the 
reply,  the  plaintiff  again  offered  the  protest,  which  was  signed 
by  Powers,  to  contradict  his  testimony,  and  it  was  ruled  to  be 
incompetent  even  for  that  purpose. 

The  defence  was  first,  that  the  Xuloda  was  unseaworthy  when 
she  sailed  on  the  voyage ;  secondly,  that  she  became  unseawor- 
thy before  she  reached  New  York ;  that,  at  that  port,  plaintiff 
should  have  had  her  repaired,  but  neglected  to  do  so ;  and  that  by 
reason  of  such  neglect  she  was  lost  The  testimony  of  the  de- 
fendants was  directed  to  those  points. 

His  Honor,  the  Recorder,  charged  the  jury  that  if  they  were  , 
satisfied  the  vessel  was  unseaworthy  at  the  time  she  was  in- 
sured, that  is,  unseaworthy  in  relation  to  the  voyage  for  which 
she  was  insured,  the  policy  was  vitiated,  and  the  plaintiff  could 
not  recover ;  that  if  the  captain  (the  insured  and  the  plaintiff  in 
the  action)  found  his  vessel  to  be  unseaworthy  in  the  course  of 
his  outward  voyage  to  New  York,  or  to  require  repairs  to  make 
her  safe  before  she  started  on  her  r^um  voyage  from  New  York 
to  Edenton,  the  entire  neglect  of  the  plaintiff  to  have  such  re* 
pairs  made  in  New  York,  unexplained  and  unaccounted  for, 
would  deprive  the  plaintiff  of  all  right  to  recover;  in  case  of  Am 
27 
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arising  from  such  tmseawarthinesSi  or  want  of  repairs  on  her 
return  voyage. 

The  jury  found  for  the  defendants.  The  plaintiff  appealed, 
and  now  moved  for  a  new  trial,  on  the  following  grounds,  tn/er 
aUa: 

1.  That  his  Honor  erred  in  refucdng  to  permit  the  plaintiff  to 
produce  the  protest  in  evidence. 

2w  That  if  the  judge  was  right  in  rejecting  the  protest  be- 
cause the  captain  of  the  brig  was  owner,  he  erred  in  refusing  the 
protest  to  be  given  in  evidence  on  the  plaintiff's  offer  to  strike 
the  captain's  name  from  the  protest,  and  to  submit  it  to  the  jury, 
exclusively  on  the  affidavits  of  the  mate  and  crew. 

3.  That  it  was  proved  that  William  Woodward,  of  NorfoU^ 
Ya.  was  a  Notary  Public,  before  whom  the  protest  had  been 
taken,  and  the  Judge  erred  in  refusing  to  permit  the  plaintiff  to 
adduce  in  reply  the  protest  taken  before  the  said  Woodward,  by 
Burton  Powers,  a  witness  examined  by  the  defendants,  to  con* 
tradict  his  testimony. 

4.  That  his  Honor  erred  in  stating  to  the  jury,  that  it  was  the 
duty  of  the  insured  to  have  had  the  vessel  repaired  in  New 
York,  ^d  not  having  done  so,  the  contract  was  no  longer  bind- 
ing. 

PhUlip^i  for  the  motion,  cited  on  the  first  ground,  2  Bay,  237 ; 
2  McG.  337 ;  1  Dal.  R.  317,— on  the  third  ground,  3  Stark.  Ev. 
1763 ;  3  Strob.  42 ;  2  Rich.  84— 119,--and  on  the  fourth  ground, 

.  1  Marsh,  on  Ins.  154—6 ;  3  Dow,  23  ;  1  Dow,  344 ;  2  Green. 

'Ev.323;  1  Johns.  R.  241 ;  lBinn.R.6;  17  Eng.  C.  L.  R.  283. 
Dukes,  contra.  The  only  authorities  in  favor  of  the  admissi- 
bility of  the  protest,  as  evidence  of  the  loss,  under  any  circum- 
stances, are  some  old  decisions  in  South  Carolina  and  Pennsyl* 
vania,  but  no  decision  can  be  found,  any  where,  where  it  has 
been  received  under  the  circumstances  of  this  case.  In  England 
and  in  the  Courts  of  the  United  States  it  is  not  admissible  at  alL 
(7  T.  R.  168;  Marsh,  on  Ins.  716;  1  Wash.  C,  C.  R.  146,413; 
2  lb.  107.)  In  the  case  in  2  Bay,  237,  it  is  intimated  that  it  is 
not  admissible  where  other  evidence  can  be  had ;  and  surely  it 
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is  not  evidence  where  the  plaintiff  who  offers  it  was  himself  the 
captain.  (Cheves,  133.)  The  captain's  name  is  essential  to  a 
protest  Strike  his  name  out  and  the  paper  would  lose  its  char- 
acter ;  it  would  be  no  protest  at  alL  On  the  fourth  ground  he 
cited  11  Pick.  R.  227 ;  15  Wend.  632 ;  2  Amer.  Lead.  Cases^  364. 

Curioj  per  Frost,  J.  A  protest  is  a  declaration,  on  oath,  by 
die  master,  of  the  circumstances  attending  the  loss  of  his  vessel, 
intended  to  shew  that  the  loss  occurred  by  the  perils  of  the  sea, 
and  concluding  with  a  protestation  against  any  liability  of  the 
owner  to  the  freighters.  Its  use  and  design  seem  to  be,  merely 
to  authenticate  the  fact  of  a  loss  to  the  insurer  and  all  concern* 
ed,  and  to  repel  any  inference,  unfavorable  to  the  owner,  from  a 
neglect  to  record,  at  the  earliest  time,  a  statement  of  the  fact  and 
causes  of  the  loss.  Though  some  of  the  crew  may  join  in  the 
declaration,  the  protest  is  the  act  of  the  master.  From  the  char- 
acter of  the  instrument,  being  an  ex  parte  declaration,  it  is  con- 
trary to  settled  principles  Aat  it  should  be  received  as  evidence 
of  the  facts  therein  stated.  It  is  not  so  received  in  tfie  English 
Courts,  {Senat  vs.  Porter,  7  T.  R.  164,)  nor  in  the  Courts  of 
most  of  the  United  States.  Although  it  has  been  admitted,  in 
our  Courts,  in  an  action  by  the  owner  against  the  insurer,  {MU- 
ler  ^  Brown  vs.  So.  Co.  Ins.  Comp.  2  McC.  336,)  there  is  no 
auAority  which  sanctions  the  admission  in  evidence  of  the  pro- 
test, when  the  master  is,  himself,  sole  owner  and  plaintiff  in  the 
action ;  and  it  was  properly  rejected. 

If  the  plaintiff's  name  had  been  erased  from  the  protest,  the 
instrument  would  still  contain  the  plaintiff's  declaration,  and^ 
therefore,  be  incompetent  evidence  in  support  of  his  action  \ 
while  it  would  cease,  by  such  erasure,  to  be  a  protest,  and  lose 
all  claim  to  be  received  in  that  character.  If  the  erasure  of  the 
plamtiff 's  subscription  to  the  protest  could  annul  his  declaration, 
then  only  the  declarations  of  the  seamen  would  remain ;  and 
they  were  clearly  inadmissible. 

But  the  declaration  of  Burton  Powers,  in  the  protest^  should 
have  been  admitted  to  contradict  his  deposition.    Powers  was 
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the  mate  of  the  brig.  His  testimony  (which  was  directly  con- 
tradicted by  his  declaration)  was  strongly  against  the  plaintiff's 
claim ;  and  it  was  important  to  the  plaintiff  to  impeach  hiscred* 
ibility,  by  shewing  his  contradictory  statement.  That  his  de- 
claration could  not  be  detached  from  the  plaintiff's,  was  not  suf* 
ficient  cause  to  deprive  the  plaintiff  of  evidence,  competent  and 
material  to  the  issue.  The  jury  should  have  been  instructed 
not  to  regard  the  declaration  of  the  plaintiff;  and  the  reasons  finr 
its  exclusion,  as  competent  evidence,  would  have  deprived  it  of 
any  influence  or  consideration  with  them.  Though  die  deposi- 
tion of  Powers  was  taken  under  the  plaintiff's  commission,  and 
by  him  introduced,  on  the  first  trial,  yet  the  plaintiff  might  de- 
cline to  read  it  on  the  second  trial,  in  the  same  manner  as  he 
might  have  declined  to  examine  Powers  on  the  second  trial,  if 
he  had  examined  him,  orally,  on  the  first 

In  deciding  the  question  of  the  defendant's  liability,  made  by 
the  fourth  ground  of  appeal,  it  must  be  noticed,  that  the  plaintiff 
was  the  master  of  the  brig,  and,  by  the  rec(Hd,  appears  to  be  sole 
owner.  The  loss  did  not  occur  by  negligence  or  misconduct  in 
the  navigation  of  the  brig.  It  was  not  foundered  by  running  on 
an  iceberg  when  the  seaman  charged  with  the  look  out  was 
asleep ;  nor  was  it  wrecked  on.  a  shoal,  from  the  master's  igno- 
rance of  a  current  which  drifted  the  brig  from  her  course ;  or 
from  his  inattention  to  the  operation  of  a  known  current  The 
loss  resulted  from  an  alleged  unsoundness  of  the  brig ;  the  suf- 
ficiency of  which,  for  the  voyage,  was  one  of  the  subjects  of  the 
original  warranty.  The  brig  leaked  badly  on  the  voyage  ttcm 
Edenton  to  New  York ;  the  plaintiff  might  have  had  it  repaired 
at  that  port,  but  neglected  to  do  so.  The  jury  have  found  that  the 
leaky  condition  of  the  vessel  amounted  to  unseaworthiness ;  and 
that  its  loss,  on  the  voyage  back  from  New  York  to  Edenton, 
was  caused  by  that  unseaworthiness ;  or  by  the  imsea  worthiness 
of  the  vessel  before  the  insurance  was  effected. 

If,  after  the  commencement  of  the  risk,  any  damage  or  loss 
occur  to  the  vessel  which  renders  it  unseaworthy,  and  the  mas- 
ter having  made  a  port  where  such  damage  m^ht  be  lepairedi 
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neglects  to  have  the  same  repaired,  and  the  vessel  is  afterwards 
lost  in  consequence  of  such  unseaworthiness ;  though  the  prox- 
imate cause  of  the  loss  be  a  peril  of  the  sea,  yet  the  ultimate  and 
effective  cause  of  the  loss,  is  the  neglect  of  the  master  to  make 
the  repairs  which  would  have  prevented  it.  If  the  anchors  be 
lost,  and  by  negligence  of  the  master,  not  supplied  to  the  vessel, 
and  it  is  stranded  for  want  of  them ;  or  if  the  master  sail  with- 
out a  pilot,  and  the  vessel  is  wrecked  on  the  bar,  though,  in  either 
case,  a  peril  of  the  sea  be  the  immediate  cause  of  the  loss,  yet  the 
effective  cause  was  the  negligence  of  the  master  in  not  procuring 
anchors  or  a  pilot  In  neither  case  is  the  effective  cause  of  loss 
one  of  the  perils  insured.  But  unseaworthiness  which  occurs 
during  the  voyage,  from  the  negligence  of  the  master  or  crew,  is 
not  a  breach  of  the  original  warranty,  which  will  vacate  the 
policy,  and  wholly  discharge  the  insurer  from  liability.  If  the 
loss  happen  from  any  other  cause  than  such  unseaworthiness, 
the  policy  will  attach.  As  if  the  master  sail  without  anchors 
or  a  pilot,  and  the  vessel  be  destroyed  by  lightning,  the  insurers 
will  be  liable. 

When  the  loss  is  attributable  to  the  negligence  of  the  master 
or  crew,  the  cases  are  conflicting,  respecting  which  of  the  parties 
to  the  policy,  the  owner  or  the  insurer,  shall  be  responsible  for  it. 
In  Dixon  vs.  Sadler^  (5  M.  6c  W.  413,)  which  was  affirmed  on 
appeal  in  the  Exchequer  Chamber,  (8  M.  d&  W.  894,)  it  is  de« 
clared  to  be  established  by  the  modem  cases,  that  when  the  ves- 
sel, crew  and  equipments  are  originally  sufficient,  the  insurer  is 
responsible  for  any  subsequent  deficiency  occasioned  by  the  ne- 
glect or  misconduct  of  the  master  or  crew.  This  rule  i^  adopted 
as  one  of  public  policy  to  prevent,  as  it  is  said,  many  nice  and 
difficult  enquiries,  and  to  afford  more  complete  indemnity  to  the 
insured ;  which  is  the  object  of  insurance.  On  the  contrary  it 
is  held  by  respectable  American  authorities,  that  the  insurer  is 
not  responsible.  Hazard  vs.  Ins.  Comp.  I  Sum.  218 ;  Grim  vs. 
The  Phosnix  Ina.  Camp,  13  Johns.  R.  451 ;  Cleveland  vs.  Union 
Ins.  Camp,  8  Mass.  R.  308  ;  Dehlois  vs.  Ocean  Ins.  Camp.  16 
Pick.  303 ;  Starbuck  vs.  N.  E.  Ins.  Camp.  19  Pick.  198. 
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But  it  is  not  necessary  for  the  decision  <^  the  motion  in  this 
case  to  encounter  this  conflict  of  authorities.  The  plaintiff  was 
the  owner  as  well  as  the  master  of  the  hrig.  The  question  is 
not,  who  shall  be  responsible  for  the  misconduct  or  n^ligenoe 
of  agents,  employed  in  the  navigation  of  the  vessel ;  the  neglect 
was  that  of  the  plaintiff  himself.  The  Court  confirms  the  in* 
struction  of  the  Reoorder  to  the  jury,  that  if  the  plaintiff  found 
his  vessel  unseaworthy,  on  the  voyage  firom  Edenton  to  New 
York,  and,  in  that  condition  of  the  vessel  sailed  on  the  return  voy- 
age to  Edenton,  having  neglected  to  make  the  necessary  repairs^ 
and  the  loss  occurred  in  consequence  of  such  unseaworthiness, 
the  defendant  is  not  liable. 

The  Court  is  satisfied  with  the  verdict,  but  oil  the  third  ground 
of  appeal,  a  new  trial  must  be  granted. 

O'Neall,  Evans,  Wardlaw  and  Whitner,  JJ.,  concurred. 

Motion  granted. 


Stephen  A.  Kittles  vs.  R.  N.  Kittles. 

Declarations  of  the  vendor,  assignor,  and  so  forth,  of  personal  property,  made  after 
the  execution  of  the  conveyance,  are  not  admissible  either  to  support  or  to  ovc^ 
throw  the  conTeyance. 

Before  Withers,  J.  a/  Beaufort^  Fall  Term^  1849. 

The  action  was  trover  for  a  negro,  by  name  Isaac.  The 
plaintiff  called  a  witness  to  prove  a  bill  of  sale  by  his  mother, 
Mary  Kittles,  for  Isaac,  and  he  did  prove  her  signature  to  a  pa- 
per which  acknowledged  the  receipt  by  her  from  the  plaintiff  of 
$360  for  Isaac,  warranting  title  and  soundness,  and  purporting 
to  bear  date  June  13, 1843.  The  defendant,  on  the  cross-exam- 
ination of  the  same  witness,  produced  a  deed  as  executed  by 
Mary  Kittles,  on  the  26th  of  April,  1846,  whereby  she  disposed 
of  Isaac  differently,  and  proceeded  in  the  cross-examinatiiNi  of 
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the  plaintiff's  witness,  to  attack  the  plaintiff's  bill  of  sale'or  re- 
ceipt as  fraudulent,  imputing  that  it  was  antedated  as  well  as 
corruptly  and  unfairly  obtained.  To  that  end,  he  propounded 
questions  to  the  plaintiff's  witness,  calculated  to  bring  out  the 
declarations  of  Mrs.  Mary  Kittles,  in  support  of  the  imputations 
made  against  the  plaintiff's  paper*  The  plaintiff's  counsel  ob- 
jected to  the  competency  of  such  evidence,  and  it  was  excluded. 
Afterwards,  and  by  another  witness,  the  plaintiff  sought  for  the 
declarations  of  Mary  Kittles,  at  a  time  subsequent  to  the  date  ci 
his  bill  of  sale^  in  support  of  it  and  against  the  deed  of  the  sataie 
Mary  Kittles,  which  defendant  had  introduced.  His  Honor 
thought  they  were  inadmissible  for  the  reasons  assigned  in  be- 
half of  plaintiff  for  their  exclusion,  when  tendered  by  the  de- 
fendant, and  such  declarations  were  accordingly  excluded. 

The  case  went  to  the  jury,  upon  the  question  whether  the 
plaintiff's  bill  of  sale  was  fraudulent,  and  they  found  it  so  by 
rendering  a  verdict  for  the  defendant 

The  plaintiff  appealed,  and  now  moved  for  a  new  trial,  on 
the  ground — 

Because  his  Honor  ruled  that,  because  the  plaintiff  objected  to 
the  defendant's  giving  in  evidence  the  declarations  ci  Mrs.  Mary 
Kittles,  under  whom  the  plaintiff  claimed  against  her  tide  to 
him,  that  therefore  the  plaintiff  could  not  offer  her  declarations 
in  support  of  his  title. 

Northropj  for  the  motion. 

Martin^  contra.  / 

CWto,  per  Withers,  J.  Stephen  A.  Kittles,  the  plaintiff, 
placed  his  right  to  a  negro,  Isaac,  on  a  bill  of  sale  by  his  mother, 
Mary,  dated  in  1843.  The  defendant,  R.  N.  Kittles,  opposed 
this  claim  of  right,  by  adducing  a  deed  executed  by  the  mother, 
Mary,  dated  in  1846,  by  which  she  conveyed  the  negro  Isaac  to 
Henry  D.  Kittles  for  life,  remainder  over.  The  defendant  like- 
wise attacked  the  plaintiff's  bill  of  sale  as  fraudulent,  as  having 
been,  in  fact,  executed  after  the  deed  of  1846,  and  fraqdulently 
antedated.     In  the  course  of  the  evidence,  the  defendant  was 
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denied,  at  the  plaintiffs  instance,  the  right  to  introduce  the  de- 
clarations of  Mary,  the  mother,  made  after  the  date  of  the  bill  ot 
sale  of  1843,  to  impeach  its  validity.  That  ruling  it  is,  on  all 
hands,  conceded  was  right.  Mary  Kittles,  or  one  occupying  her 
position,  could  not  thus  impeach  her  written  contract  In  the 
further  progress  of  the  trial,  the  plaintiff,  in  his  turn,  wished  to 
introduce  the  declarations  of  the  mother,  in  support  of  his  bill  oi 
sale,  and  against  her  deed  of  1845 ;  and,  as  we  learn  from  the 
report,  such  declarations  were  excluded  for  the  same  reason  that 
shut  out  those  i»reyiously  tendered.  Now  we  infer  from  this, 
that  the  supposed  declarations  offered  by  the  plaintiff,  were  made 
after  the  date  of  the  deed  of  1845 ;  since  they  are  described  to 
have  been  such  as  were  presumed  to  support  the  bill  of  sale  and 
attack  the  deed.  Nothing  in  the  brief  or  in  the  recollection  of 
the  Circuit  Judge,  or  of  the  attomies  who  argued  the  case  here, 
fixes  the  date  of  the  declarations  more  precisely. 

We  have,  then,  a  case  where  adverse  claimants  of  the  same 
property,  derive  their  title  to  it  from  the  same  person,  through  the 
medium  of  written  transfers  bearing  different  dates.  The  ques- 
tion must  be  taken  to  be,  whether  the  Circuit  Judge  was  right  in 
excluding  the  declarations  of  the  common  grantor,  (so  to  call  the 
mother  Mary)  made  after  both  conveyances  were  executed,  ex- 
pected to  support  that  of  prior  date,  and  assail  that  subsequent. 

There  is  no  doubt  that  the  declarations  of  a  vendor,  assignor, 
and  so  forth,  of  personal  property,  made  before  he  parts  with  his 
interest,  are  legitimate  evidence,  for  one  claiming  adversely, 
against  the  vendor,  or  against  him  who  claims  the  same  title. — 
The  rule  is  well  settled,  whether  every  reason  that  has  been  as- 
signed for  it  be  unassailable  or  not.  But  such  evidence,  after 
the  conveyance  of  the  title,  is  not  admissible,  whether  to  support 
the  conveyance  or  to  overthrow  it.  If  the  fact  had  appeared 
that  the  declarations  imputed  to  Mary  Kittles,  the  vendor,  had 
been  ^ade  in  support  of  the  plaintiff's  paper  title,  after  its  date 
and  before  the  deed  of  1845,  (the  last  of  which  ccmveyed  the 
property  to  another,)  we  should  have  had  a  different  question 
from  that  now  to  be  decided.    In  that  case  the  plaintiff  would 
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have  been  seeking  to  adduce  declarations  that  would  have  oper- 
ated against  the  subsequent  conveyance  of  1845,  and  if  his  title 
had  sprung  from  another  source,  would  have  been  clearly  admis- 
sible against  the  deed  which  was  set  up  against  him.  At  the 
same  time,  however,  it  would  not  have  escaped  observation,  that 
the  same  evidence,  as  the  case  before  us  shews,  would  have  been 
obnoxious  to  the  objection,  that  the  declarations  were  after  the 
plaintiff's  bill  of  sale,  and  in  support  of  it  It  would  be  plausi* 
ble  to  say,  therefore,  that  if  one  rule  of  taw  commended  the  tes- 
timony as  competent,  another  looked  unfavorably  upon  it  We 
will  not  say  that  such  declarations  might  not  have  been  admis- 
sible, as  being  against  the  interest  of  the  party  making  them. — 
Indeed  the  cases  are  to  that  effect  If.  however,  the  party  press- 
ing the  admission  of  the  declarations,  has  left  it  even  doubtful 
whether  they  were  intermediate,  or  were  subsequent  to  the  deed 
of  1846,  they  ought  to  be  excluded  for  the  very  uncertainty, 
provided  it  be  true  that  they  were  not  receivable,  if  made  at  a 
period  subsequent  to  the  deed  of  1845. 

As  already  remarked,  the  report  leads  us  to  conclude  that  they 
were  made  at  such  subsequent  period :  so  the  inquiry  is,  whether 
they  were  receivable.  It  needs  no  argument  to  shew  that  they 
were  not  The  general  principle,  heretofore  stated,  shews  that 
they  must  be  incompetent  The  very  reason  which  moved  the 
plaintiff,  successfully,  to  oppose  such  evidence  as  against  his 
title,  operated  as  strongly  to  fortify  the  defendant  in  the  same 
position,  while  the  plaintiff  had  the  additional  obstacle  to  en- 
counter, that  the  declarations  he  offered  by  his  vendor,  were  not 
only  after  the  date  of  his  title,  but  in  support  of  it 

The  motion  is  refused. 

O'Neall,  Evans,  Wardlaw,  Frost  and  WHIT^ER,  JJ. 
concurred. 

Motion  refused. 
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William  KeUy  vs.  The  City  Council  of  Charleston. 

Mm  Zr.  Holmes  vs.  The  Same. 

A.  V.  Toamer  vs.  The  Same. 

Nicholas,  George  and  John,  three  slayes,  were  confined  in  the  workhouse  of  Chazks- 
ton,  which  is  undet  the  charge  of  the  City  Council;  George  and  John  had  been 
committed  for  safe  keeping;  Nicholas,  who  was  known  to  be  a  Tciy  bad,  nngov- 
emaUe  and  reckless  fellow,  who  held  that  he  was  not  a  slaTe,  and  that  he  owed 
obedience  to. no  one,  had  been  committed,  as  a  malafactor,  under  sentence  «f  im> 
prif  onment  for  a  long  term,  prescribing  solitary  confinement  each  alternate  mondi ; 
while  his  sentence  did  not  require  solitary  confinement,  he  was  allowed  to  be  in 
the  yard,  where  negroes  for  sale  were  kept;  George  was  allowed  to  act  as  tam> 
key  to  some  of  the  cells.  On  the  13th  July,  1849,  Nicholas,  being  in  the  yard,  re- 
sisted the  attempt  of  the  owner  of  anegrogirl  to  takeherout;  the  proper  authoritieB 
repaired  to  the  place,  and,  in  attempting  to  restore  Nicholas  to  subordination,  woe 
resisted,  struck,  and  some  of  them  severely  beaten  by  Nicholas,  George  and  John, 
who  escaped  ftom  the  workhouse;  they  were  soon  recaptured;  tried  for  the  oifeaee, 
sentenced  to  be  hange4  and  exeeuted-i-and  for  the  losses  thus  sustained,  their  rospeo- 
tiTe  owners  brought  actions  on  the  c^ae  against  the  City  Council.  Mdd  that  de- 
fendants wei«  not  liable;  that  the  loss  of  the  slaves,  if  it  could  be  traced  to  any 
negligence  or  misconduct  on  the  part  of  defendants,  was  not  a  consequence,  of 
«ach  negligence  or  misconduct,  sufikaently  natnral  and  proxiaats,  and  nooosk- 
troUed  by  the  agency  of  the  alaves  themselves,  to  make  the  defendants  tiaUe, 

Before  O'Neall,  J.  at  Charleston^  May  Term^  1850. 

These  were  separate  actions  on  the  case  for  negligenoei  mis- 
management and  lax  discipline  in  keeping  the  workhouse  of 
Charleston,  by  means  whereof  each  plaintiff  lost  a  slave. 

Nicholas,  the  slave  of  William  KeUy,  was  confined  in  the 
workhouse,  under  sentence,  by  a  Court  of  Magistrates  and  Free- 
holders, of  imprisonment  for  three  yeara,  each  alternate  mimth 
in  solitary  confinement.  George,  the  slave  of  John  L.  Holmes, 
and  John,  the  slave  of  A.  V.  Toomer,  were  committed  by  their 
owners  for  safe  keeping.  At  the  periods  when  his  sentence  did 
not  require  that  he  should  be  kept  in  solitary  confinemoit, 
Nicholas,  who  was  proved  to  be  a  very  bad,  ungovernable  and 
reckless  fellow,  and  who  held  tliat  he  was  not  a  slave,  and  that 
he  owed  obedience  to  no  one,  was  allowed  to  be  in  the  yard,  and, 
in  consequence,  had  full  communication  with  George  and  John, 
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and  other  slaves.  On  ihe  13th  July,  1849)  Nicholas,  bemg  in 
the  3raTd  where  negroes  for  sale  were  kept,  resisted  an  attempt 
made  by  one  Gilchrist  to  take  out  a  negro  girl  he  had  bought, 
and  beat  Gilchrist's  man-slave,  Scotland,  who  was  directed  to 
take  her  out.  Gilchrist  reported  the  state  of  insubordination  to 
the  MajTor,  who  went  to  quell  it,  accompanied  by  several  ofELcers 
and  two  men  of  the  guard,  all  without  aims.  In  the  attempt 
made  to  reduce  Nicholas  to  order,  he  resisted,  and  struck  the 
master  of  the  workhouse,  and  George  and  John,  and  some  other 
negroes  in  the  yard  taking  part  with  him,  the  guard  was  over- 
come, several  of  them  being  badly  hurt,  and  Nicholas,  George 
and  John  broke  out  They  were  recaptured  in  less  than  an 
hour,  and  restored  to  confinement.  George,  it  was  proved,  had 
been  entrusted,  by  the  master,  with  the  keys  of  some  of  the  cells, 
and  allowed  to  lock  up  the  prisoners  therein  at  night 

The  three  slaves,  Nicholas,  Geoi^  and  Jolm,  were  tried 
for  the  violence  committed  upon  the  white  men,  found  guilty, 
sentenced  to  be  hung,  and  executed. 

In  Kelly's  case,  there  was  a  count  for  the  escape  of  another 
slave,  on  which  the  plaintiff  recovered.  Upon  so  much  of  the 
case  as  related  to  Nicholas,  his  Honor,  the  presiding  Judge, 
charged  the  Jury,  that  for  the  loss  of  Nicholas,  in  consequence 
of  the  crime  he  had  committed,  the  council  were  not  liable.  It 
was  no  natural  and  necessary  consequence  of  any  neglig^ice  in 
keeping  him,  of  which  they  might  have  been  guilty.  It  was 
his  voluntary  criminal  act,  and  for  it  they  were  no  more  liable 
than  a  master  of  a  steam  or  other  boat  would  be,  for  the  volun- 
tary act  of  a  slave  on  board,  in  drowning  himself  or  in  not 
escaping  from  water  in  the  boat  when  he  had  it  in  his  power  so 
to  do.  Clark  ads.  McDanaldj  4  McC.  223.  Fdder  vs.  The 
Sail  Road  Company^  2  McM.  403.  The  jury  found  according 
to  his  instructions,  and  allowed  nothing  for  the  loss  of  Nicholas. 

In  the  case  of  Holmes  and  Toomer,  his  Honor  ordered  the 
plaintiffs  nonsuited.    The  plaintiffs  appealed. 

Yeadan,  Magraih^  Ibr  appellants. 

Pin-ter^  City  Attorney^  contra. 
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Curia,  per  Withers,  J.  We  are  to  treat  the  defendant,  in 
each  of  these  cases,  as  a  bailee  for  compensation  of  the  several 
slaves,  the  value  of  whom  these  actions  were  brought  to  recover* 

The  two  last  named  plaintiffs  were  nonsuited :  and  Kelly 
was  treated  in  a  manner  equivalent  thereto^  for  so  far  as  the 
only  question  presented  by  the  other  two  cases  was  involved  in 
his,  it  was  withdrawn  from  the  jury :  which  was  tantamount  to 
a  nonsuit  quoad  hoc. 

A  slave  of  each  plaintiff  suffered  death  by  law,  for  an  act  of 
violence,  committed  on  white  men,  while  the  said  slaves  were 
at  the  workhouse  of  this  city,  and  it  is  thus  the  plaintifis  have 
encountered  damage.  The  precise  cause  to  which,  respective- 
ly, they  would  trace  it,  should,  if  possible,  be  accurately  con- 
ceived. 

Kelly's  case  (as  derived  from  his  brief)  is  this :  under  sentence 
of  a  competent  Ck>urt,  the  defendant  had  the  custody  of  his 
slave,  Nicholas,  condemned  as  a  malefactor,  and  suffering  under 
judgment  of  imprisonment  for  a  long  term,  prescribing  solitary 
confinement  during  each  alternate  month :  on  the  13th  July, 
1849,  he  was  not  in  solitary  confinement,  (nor  does  it  appear  that 
his  sentence  required  him  so  to  be  at  that  time.)  but  was  within 
the  prison  walls  where  negroes,  at  the  workhouse  on  sale,  were 
allowed  to  be.  On  the  day  stated,  he  resisted  Gilchrist's  attenq>t 
to  remove  his  negro  girl  from  the  workhouse,  and  beat  Gilchrist's 
man  slave,  Scotland.  The  Mayor  of  Charleston,  being  advised 
of  this  transaction,  repaired  to  the  workhouse,  attended  by  sun- 
dry persons  of  the  city  guard,  to  quell  the  insubordination. — 
They  were  unarmed.  The  slaves  of  Holmes  and  Toomer  were 
in  the  workhouse  for  safe  keeping,  and  in  conjunction  with 
Nicholas,  forcibly  resisted,  struck,  and  severely  injured  the  mas- 
ter of  the  establishment,  and  others  assisting  him,  whilst  en- 
gaged in  the  object  of  restoring  Nicholas  to  subordination :  they 
escaped,  were  soon  recaptured,  were  tried  for  the  offence  afi)re- 
said,  and  were  hanged.  Holmes's  negro  had  been  allowed  to  be 
a  sort  of  turnkey,  for  locking  up  some  of  the  ceUs :  but  the  briefs 
shew  no  evidence  that  he  used  this  trust  (very  improparly  as  we 
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think  committed  to  him)  to  forward  the  purpose  of  riot  and  re- 
bellion, in  which  the  three  negroes  in  question  engaged,  and 
whereby  they  forfeited  their  lives.  In  each  of  the  cases,  it  is  in- 
sisted that  Nicholas  was  known  to  be  ungovernable,  in  a  pecu- 
liar degree,  turbulent  and  dangerous :  being  infected  (or  at  least 
professing  to  be)  by  certain  ideas  of  personal  rights,  inconsistent 
with  his  subjection  as  a  slave. 

In  this  state  of  fects,  as  the  plaintiiTs  insist,  is  included  mis- 
conduct, by  omission  and  commission,  in  the  course  of  perform- 
ing the  contract  of  bailment,  which  was  the  cause  of  a  felonious 
outbreak  by  their  slaves,  which  outbreak  became,  in  turn,  the 
subject  of  prosecution  as  for  a  capital  felony,  which  resulted  in 
conviction,  followed  by  the  extreme  punishment  of  the  law :  and 
such  is  the  foundation  of  their  claim  to  reimbursement 

In  consideration  of  the  nonsuit  ordered  in  these  causes,  it  is 
fair  to  assume  that  a  jury  might  find,  if  allowed  to  investigate 
the  subject,  some  degree  and  species  of  connection  between  the 
fatal  event  already  mentioned,  and  the  conduct  of  defendant : 
discoverable  by  starting  from  the  final  developement  of  events 
and  running  up  to  antecedents.  We  cannot  assume,  however, 
that  the  jury  would  find  but  a  single  step  between  the  extremes ; 
the  gallows  on  the  <Hie  hand,  and  the  conduct  of  the  defendant 
on  the  other ;  or  that  the  chain  connecting  them,  exposed  but  a 
single  link.  They  might,  perhaps,  find  their  discoveries  some- 
what exemplified  by  the  case  of  a  line  of  telegraphic  wires,  ca- 
pable of  being  united  so  as  to  form  the  entire  circle,  but  when 
formed,  requiring  and  exhibiting  the  independent  agencies  of 
sundry  manipulations. 

The  cases  must  rest  upon  the  question,  whether  the  damages, 
thus  suffered  by  the  plaintiffs,  be  such  as  the  law  will  recom- 
pense. 

The  professors  of  every  system  of  law,  whether  it  relates  to 
morals  or  physics,  rel^on  or  jurisprudence,  are  prone  to  formula 
which  may  seem  to  serve  the  united  ends  of  enunciating  great 
and  broad  truths :  of  lodging  themselves  safely  in  the  understand- 
ing and  memory,  and  becoming  the  standards  for  the  adjustment, 
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in  piaetice,  of  the  greatest  number  of  q>ecial  eases.  The  ciilti- 
rators  of  the  common  law,  (and  it  may  be  said  also  of  eqnity,) 
have  not  been  less  busy  in  this  difficult  enteipiize,  than  the  mas* 
lers  of  other  branches  of  knowledge.  So,  likewise,  it  is  a  fasci- 
nating employment  of  the  human  intellect,  to  trace  the  chain  of 
cause  and  consequence,  and  to  retrace,  as  Courts  are  often  called 
on  to  do,  fiom  effect  to  cause.  In  this  undertaking,  the  chaim 
is  rather  heightened  by  the  very  mystery  diat  so  often  surrounds 
it :  it  may  be,  because  the  error,  if  any,  insinuated  by  sentiment 
and  imagination,  into  that  vantity  which  belongs  to  our  imper- 
fections,  being  our  fav(»ite  offspring,  is  quite  safe  £rom  condem- 
nation before  a  tribunal  of  absolute  truA. 

Thus,  however,  fiee  from  any  aim  to  deceive  ourselves  or  oth- 
ers, speculation  may  pass  for  wisdom,  acuteness  for  logic.  Such 
cases  as  those  now  before  us  are  calculated  to  invite  into  that 
boundless  d(»nain.  It  is  dangerous  for  those  whose  operations 
affect  individual  rights,  in  every  parlicular  Aat  renders  life  valu- 
able, to  tread,  with  too  bold  a  step,  into  that  region  where  die 
action  of  causes,  phy^cal  and  moral  combined,  creates  a  medium 
not  well  smted  to  our  vision.  While,  therefore,  the  common  law 
holds  out  the  encouraging  promise  that  it  endures  no  injury  from 
which  another  has  suffered  damage,  widiont  some  remedy  of- 
fered, such  reflections  as  have  been  suggested  may  justify  a 
qualification,  may  impress  a  caution,  growing  out  of  the  very 
poverty  of  our  powers  of  mind,  and  inculcated  by  the  wise  fore* 
cast  of  Judges  and  text  writers,  such  as  the  following :  ^'that  the 
damage  must  always  be  the  natural  and  proximate  consequence 
of  the  act  complained  of."  (2  Green.  Ev.  §266.)  That  even 
that  qualification  it  is  easier  to  lay  down  than  to  apply,  for  (as 
observed  by  Mr.  Sedgewick,  in  his  treatise  on  damages,)  '^wben 
we  come  to  analyze  causes  and  effects,  and  undertake  to  decids 
what  is  the  natural  result  of  a  particular  act,  and  what  is  to  be 
regarded  as  unnatural,  what  is  proximate  and  what  remote,  wa 
shall  find  ourselves  involved  in  serious  difficulty.  Many  things 
are  perfectly  natural,  and  yet  very  remote  consequences  of  a  par* 
ticukr  act :  many  other  results  are  proximate,  and  yet  so  little 


APPEALS  AT  LAW.  431 

Cluuleatoii,  Jairaiury,  t851. 

'  ■'  ■  ■  ■    I  I  I    III-- 1    •      II         II I II  >■  % 

to  be  expected  ftiat  tfiey  can  scaicely  be  pronounced  natuial. 
Nor  does  the  requirement  that  the  damage  be  both  natural  and 
proximate,  relieve  us  of  the  difficulty :  in  such  cases  we  hare  no 
money  standard  to  resort  to,  nor  any  agreement  to  guide  us.  The 
safest  rule,  in  this  class  of  cases,  is  to  adhere  as  closely  as  possi* 
ble  to  the  jninciple  that  the  direct  and  immediate,  or  the  natural 
and  proximate  consequences  of  the  act,  are  alone  to  be  taken  mto 
consideration.  Language  confesses  itself  incompetent  to  depict 
the  nicer  shades  of  right  and  obligation,  and  all  the  rules  will  be 
found  valueless,  unless  applied  and  expounded  by  tribimals  as 
sagacious  as  they  are  learned." 

It  may  not  be  safe  to  say  that  the  proximity  of  cause  and  ef- 
fect shall  be  so  close  as  to  involve  but  one  link  only  in  the  con- 
nection ;  so  immediate  as  to  exhibit  but  one  step  in  the  line  of 
descent.  But  a  single  remove  firom  the  generating  cause  in« 
creases  the  darkness  that  must  attend  our  footsteps,  and  con** 
ducts  us  farther  into  the  masses  of  a  labyrinth.  It  is  our  pro- 
gress in  this  direction  which  is  fcH'bidden  by  the  common  more 
anxiously  than  by  the  civil  law.  Every  step  will  introduce,  as 
if  by  a  geometrical  ratio  of  increase,  forces  seen  and  unseen, 
physical,  moral,  collateral,  independent — and,  it  may  be,  para- 
mount. As  in  the  genealogy  of  a  man,  so  in  tracing  a  conse-r 
quence  to  its  paternity,  a  very  few  removes  upwards  must  reveal 
a  multitude  of  participants  in  the  parentage.  Very  soon  the  cir- 
cle of  influences  that  produce  and  shape  a  particular  event,  will 
expand  utterly  beyond  the  reach  of  any  human  vision !  While 
all  the  scene  must  present  to  the  eye  of  omn^ience  a  natural 
sequence  of  events,  harmonious  in  order,  it  will  nevertheless  defy 
the  scrutiny  of  human  investigation :  causes  unlike  to  each  other, 
and  seemingly  in  fortuitous  combination,  will  produce  a  com- 
pound result  fisur  more  amazing  to  the  wisest  of  men  than  the 
drop  of  water  to  the  uninitiated,  which  the  chemist  may  present 
from  two  invisible  gases,  combined  by  electricity,  without  one  of 
the  properties  of  either.  As  well  might  a  Judge  and  jury  seek  to 
designate  in  severalty  the  waters  of  tributaries  in  the  lower  Mis- 
sissippi as  to  trace  the  thread  of  a  primary  cause  in  the  web  of 
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events  into  which  it  must  be  so  soon  woven.  The  like  observa- 
tions must  apply  to  the  idea  that  a  lesult,  which  becomes  the 
subject  of  an  action,  shall  be  the  natural  consequence  of  a  cause, 
to  be  found  in  the  act  of  the  defendant.  Nothing  is  unnatural 
that  occurs :  the  most  that  can  be  said  is  this ;  looking  through 
the  medium  of  human  experience  and  such  knowled^  as  we 
think  we  possess,  from  observation  and  science,  we  must  be  able 
to  see,  through  evidence,  the  line  that  connects  the  event  with 
one  prime  cause,  to  the  exclusion  of  another :  it  must  be  shewn 
to  be,  as  it  were,  the  lineal  descendant  of  the  defendant's  act : 
that  the  proof  must  be  suited  to  develope  this  &ct  plainly  enough 
to  be  clearly  perceived  by  such  understanding  as  we  are  obliged 
to  use :  that  it  must  be  sufficiently  proximate,  in  the  order  of 
events,  to  cut  off  the  introduction  of  other  independent  causes 
that  may  combine  to  produce  it,  or  as  a  vis  majors  may  assert  a 
supremacy  in  the  production. 

The  manifest  propriety  of  such  doctrine,  and  its  soUd  founda* 
tion,  will  be  the  more  readily  acknowledged  by  him  who  has 
the  most  becoming  and  sincere  sense  of  the  insufficiency  of  hu* 
man  wisdom  for  all  the  trials  to  which  it  is  sulgected,  especially 
upon  the  Bench  and  in  the  jury  box ;  and  who  appreciates  the 
danger  of  permitting  a  jury  to  roam  with  fireedom  where  the  high- 
est judicial  wisdom  would  reluctantly  enter. 

Whoever  will  consult  the  numerous  cases  tliat  have  given  ori- 
gin to  discussion  on  this  topic,  must  perceive  that  it  is  inherently 
difficult,  and  has  not  unfrequently  tempted  to  casuistry  and  re- 
finement The  great  train  of  them  brought  under  review  by 
counsel  and  Ck)urt  in  Berkeley  4*  Harrison^  (1  Strob.  525,)  will 
furnish  the  means  of  testing  the  observation.  That  case  renders 
unnecessary,  as  it  would,  therefore,  be  inexcusable,  a  similar  la- 
bor, on  the  present  occasion.  The  task  was  there  declined,  as 
impracticable,  of  prescribing  any  general  rules  by  which  conse- 
quences, involving  legal  responsibility,  shall  be  distinguished  as 
too  remote  for  adjustment  by  a  Court.  It  was  ruled  on  the  cir- 
cuit that  Berkeley  was  liable  for  the  natural  and  probable  conse- 
quences of  his  act,  to  wit,  selling  hquor  enough  to  a  slave  to 
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make  him  drank,  the  consequence  complained  of  being  that  the 
negro,  thus  made  drank  by  an  act  wrong  in  itself  and  unlawful, 
lay  out  all  night  and  died.  The  doubt  expressed  in  tlie  opinion 
delivered  by  my  brother,  Wardlaw,  was,  whether  the  defendant 
had  been  properly  entitled  to  the  word  "probable."  He  observed, 
''for  proximate  and  natural  consequences,  not  controlled  by  the 
unforeseen  agency  of  a  moral  being,  capable  of  discretion  and 
left  free  to  choose,  or  by  some  unconnected  cause  of  greater  in- 
fluence, a  wrong-doer  must  generally  answer,  however  small  was 
the  probability  of  their  occurrence.'* 

This  observation  is  conformable  to  the  rale  stated  and  recom- 
mended by  Mr.  Greenleaf  and  Mr.  Sedgewick,  heretofore  cited : 
a  better  does  not  occur  to  us,  and  it  seems  fairly  deducible  from 
the  mass  of  cases  that  illustrate  the  subject,  although  we  find  in 
them  a  variety  of  expression :  for  example,  "the  damage  must  be 
the  natural  result  of  the  thing  done;"  (per  Patterson,  J.  in  Kelly 
vs.  Partington^  5  B.  &  Ad.  646,)  "  every  man  must  be  taken  to 
answer  for  the  necessary  consequence  of  his  wrongful  acts;"  (per 
Tindal,  in  Ward  vs.  Weeks,  7  Bing.  211,)  the  special  damage 
must  be  the  ^^  legal  and  necessary  consequence  of  the  words  spo- 
ken;" (per  EUenborough,  in  Vickars  vs.  WUcacks,  8  East,  1.) 
Many  other  like  instances  may  easily  be  consulted. 

According  to  any  rule  that  we  can  thus  derive,  how  stand  the 
cases  before  us?  *  So  far  as  we  can  survey  the  line  of  cause  and 
effect,  the  primary  cause  of  the  event  that  led  to  the  execution  of 
the  negroes  in  question,  is  to  be  found  in  the  turbulent  passions 
and  moral  obliquity  of  Nicholas :  for  this  the  City  Council  could 
be  in  no  wise  responsible.  He  was  lawfully  and  rightfully  in 
their  custody :  they  were  not  at  liberty  to  exclude  him  from  their 
prison.  He  is  supposed  to  have  become  a  moral  pestilence  by 
seducing  into  riot  and  crime  the  negroes  of  Holmes  and  Toomer. 
That  cause  acted  by  reason  of  contact  between  them  all,  being 
in  the  same  prison,  to  which  Nicholas  was  committed  in  due 
course  of  law,  and  the  others  by  the  voluntary  act  of  their  mas- 
ters.   No  duty  seems  to  have  been  violated  in  allowing  the  three 

negroes  to  be  in  the  yard  where  communication  became  practica- 
52R 
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ble.  It  was,  therefore,  no  unlawful  act  of  defendant  that  brought 
these  negroes  together.  It  was  no  act  of  defendant  that  made 
Nicholas  a  pestilence  and  the  other  slaves  susceptible  of  the  in- 
fection. The  more  proximate  cause  of  the  final  catastrophe  was 
the  resistance  made  by  Nicholas  to  the  removal  of  Gilchrist's 
negro,  and  the  violence  perpetrated  by  him  for  that  end.  Con- 
fessedly, that  was  no  act  of  defendant  Was  it  the  natural  con- 
sequence of  any  ?  Who  can  see  the  connection,  as  cause  and 
effect,  between  the  imprisonment  of  Nicholas  within  the  walls, 
though  out  of  a  cell,  and  his  warfare  upon  Gilchrist  ?  Here  we 
have  a  new  agent  imported  into  the  scene,  to  wit,  the  negro  girl 
of  a  third  person.  How  far  her  direct  and  intended  agency  may 
have  worked  to  produce  the  first  act  of  insubordination  by  Nicho- 
las, who  can  tell  ?  As  yet  the  negroes  of  Holmes  and  Toomor 
are  inactive.  Another  incident  occurs ;  the  city  authority  at- 
tempted a  forcible  reduction  of  Nicholas  to  subjection.  It  was 
unsuccessful  in  this  transaction.  Nicholas  was  joined  by  the 
negroes  of  Holmes  and  Toomer :  the  three,  in  combination,  com- 
mitted audacious  and  felonious  violence  on  the  city  authorities ; 
they  escaped,  and  were  soon  recaptured.  Another  event,  in  it- 
self quite  beyond  the  control  of  the  defendant,  and  proceeding 
from  an  independent  source,  hero  supervenes.  The  negroes  are 
tried  by  a  legal  tribunal,  convicted  and  executed,  being  another 
distinct  agency,  that  of  the  law  of  the  land,  acting  upon  the  vol- 
untary felony  of  the  negroes,  whose  concoction  of  the  design  and 
its  execution  no  human  sagacity  could  anticipate  or  detect :  and 
the  action  of  the  law,  thus  called  forth,  becomes  the  immediate 
cause  of  the  loss  to  plaintifls.  The  only  further  complaint 
against  defendant  is,  that  thero  was  insuflacient  aid,  vigor  and 
expedition  brought  to  the  purpose  of  quelling  the  robellion,  and 
that  Holmes's  negro  was  allowed  to  be  turnkey  to  some  of  the 
(cells.  The  latter  circumstance  bears  no  affinity  or  rolation  in 
the  evidence,  nor  has  any  been  suggested,  to  the  causes  of  action* 
The  former  cannot  be  ranked  as  a  cause  of  turbulence,  which 
ended  fatally  to  the  negroes,  but  was  at  most  merely  an  insoffi- 
4cient  obstacle  to  arrest  the  ciurrent  of  events  set  in  motion  by  a 
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cause  wholly  distiDct  from  and  independent  of  any  thing  done 
by  defendant)  to  wit,  the  depraved  moral  qualities  or  the  absurd 
notions  of  a  moral  agent  belonging  to  Kelly,  who  found  in  other 
moral  agents  belonging  to  the  other  two  plaintifis  willing  con- 
federates in  voluntary  crime.  To  say  that  in  actions  of  this  kind 
a  defendant  shall  be  held  to  prescience :  that  he  shall  be  held  to 
that  awful  accoimt  which  makes  him  insurer  against  the  mis- 
chief that  may  be  designed  and  worked  out  by  a  creature  en- 
dowed by  moml  and  intellectual  as  well  as  physical  attributes, 
a  cause  that  he  neither  created  nor  shaped;  that  he  shall  be  held 
to  reason,  a  prioriy  and  upon  his  peri],  on  the  action  of  such 
agencies  as  others  may  argue  upwards,  when  the  event  has  en* 
lightened  them :  that  the  custodiary  of  a  mischievous  slave  shall 
be  held  responsible  for  the  secret  concoction  or  the  sudden  con- 
ception and  execution  of  a  felony,  upon  the  ground  that  the 
developement  shews  the  event  might  have  been  avoided,  or  the 
purpose,  if  known,  cpunteracted,  would  be  to  invent  tests  of  lia- 
bility, in  case,  not  hitherto  discovered  or  recommended  by  our 
courts  or  by  others.  If  the  slaves  in  question  had  jumped  into 
a  well  and  drowned  themselves,  there  would  have  been  at  least 
as  natural  a  connection,  and  decidedly  more  •proximity  between 
such  consequence  and  all  that  defendant  did,  as  we  find  in  the 
cases  made.  By  close  confinement  or  fetters,  or  other  device, 
other  mischiefs,  as  well  as  the  one  that  has  occurred,  could  have 
been  prevented.  The  mind  can  easily  summon  various  like  illus- 
trations. 

Upon  principle  and  authority,  we  are  led  to  adjudge  that  the 
motions  in  each  of  these  cases  be  refused. 

O'Neall,  Evans,  Wardlaw,  Frost  and  Whitner,  J  J., 
concurred. 


Motions  refused. 
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Wm.  C.  Breeze^  assignee  of  the  sheriffs  vs.  F.  H.  Elmore. 

Bail  are  entitled,  ae  a  matter  of  right,  at  any  time  during  the  return  term  of  the  writ 
against  them,  to  surrender  their  principal  in  discharge  of  their  liability,  on  pay- 
ment of  the  costs  of  the  writ  up  to  that  time ;  and  thereupon  all  proceedings  shall 
be  stayed,  and  an  extmerehir  be  entered  upon  the  bail  piece.  > 

During  that  term,  the  Court  may,  in  its  discretion,  on  application  by  the  bail,  giant 
them  further  time  to  make  the  surrender. 

Where  the  ea,  so.,  and  the  writ  against  the  bail,  were  both  issued  and  returnable  in 
Charleston  district,  and  before  and  during  the  return  term  of  the  writ  against  the 
bail,  the  principal  was  m  the  jail  bounds  in  Orangeburg  district,  under  arrest  by 
virtue  of  another  ca.  so.,  and  an  applicant,  in  that  district,  for  the  benefit  of  the  in- 
solTcnt  debtor's  Act,  the  bail,  it  was  hddf  were  entitled,  on  application  made  during 
the  return  term  of  the  writ  against  them,  to  further  time  to  surrender  their  prindpaL 

A  debtor  in  the  jail  bounds  in  one  district,  and  an  apf^cant  there  for  the  benefit  of 
the  insolvent  debtor's  Act,  cannot  be  taken  by  his  bail  out  of  that  district  to  be 
soitendered  in  another;  nor  will  habeas  carpus  be  granted,  at  the  instance  of  the 
bAil,  for  that  purpose. 

Before  Witbers,  J.,  at  Charleston^  May  Terrn^  1849. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

^^  The  motion  was  to  grant  to  the  defendant  further  time  to  sur- 
render his  principal,  Thomas  T.  Stark,  on  the  first  day  of  the 
next  term  of  this  Court. 

"  The  £Bu^ts  were  these :  The  plaintiff  had  entered  up  judg- 
ment against  Thomas  T.  Stark,  on  the  10th  June,  1848,  for 
$830  8B]  Jijfa.  lodged  to  bind  same  day;  ca.  sa,  lodged  27th 
September,  1848,  returnable  to  October  term  of  this  Court,  1848. 
Return  day  of  that  term  was  7th  October,  1848.  Cb.  so.  re- 
turned non  est  inventus. 

"  The  writ  on  the  bail  bond  against  the  defendant,  Elmore, 
was  returnable  to  this  (May)  term,  1849,  the  return  day  of  which 
was  11th  April,  1849.  Elmore  was  notified  of  this  suit  on  2d 
April,  1849 ;  gave  his  appearance  (as  it  is  stated,)  on  11th  April, 
1849. 

<'  On  the  22d  February,  1849,  Thos.  T.  Stark  executed  bond 
for  the  prison  bounds  to  the  sheriff  of  Orangeburg  district,  and 
the  Clerk  of  the  Court  of  that  district  has  published  notice  thai 
he,  Stark,  will  apply  for  the  benefit  of  the  Act  fcnr  the  relief  of 
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insolvent  debtors,  at  the  October  term  of  the  Court  for  that  dis- 
trict, 1849.  That  term  will  begin  on  the  15th  October  next — 
the  Court  for  Charleston  district  will  commence  on  the  22d  of 
that  month. 

''  So  that  the  motion  rests  on  the  assumption  that  during  the 
present  term,  the  bail,  Elmore,  might  have  rendered  Stark,  in 
exoneration  of  his  liability,  (this  being  the  term  at  which  the 
writ  against  him  is  returnable)  if  Stark  had  not  been  in  the 
custody  of  the  law  in  Orangeburg  district,  and  thereby  taken  from 
the  custody  of  the  defendant,  his  bail.  It  should  be  stated  that 
an  aflSldavit  by  Elmore  was  produced,  that  he  had  no  indemnity 
from  Stark. 

''  A  much  larger  indulgence  is  extended  to  the  bail  in  this  State 
dian  ever  was  allowed  in  England.  This  results  from  the  greater 
length  of  our  vacation,  and  the  construction  which  has  been 
fixed  upon  what  shall  be  considered  a  return  of  the  ccl  so, 
against  the  principal,  and  the  period  at  which  the  return  of  prO' 
cess  against  the  bail  is  considered  to  be  made.  Eight  days  in 
full  term  alfter  the  return  of  the  ca.  sa.  against  principal,  the 
bail,  in  England,  may  render,  and  take  the  benefit  thereof  by 
motion,  though  not  by  plea ;  (1  Arch.  Prac.  284,)  and  so  they  may, 
by  favor,  fiAeen  days  after  the  test  of  the  first  scL  fa.  against 
them,  on  terms.  Here,  though  the  plaintiff  may  be  ever  so  dili- 
gent, the  bail  may  have  about  one  year  after  judgment  entered 
against  their  principal,  to  search  for  him,  and  render  him  in  their 
discharge. 

^  I  conceive  it  settled  by  our  own  decisions :  1st,  that  at  the 
close  of  the  October  term,  1848,  the  bail  were  fixed ;  that  is,  (in 
the  language  employed  in  Samiders  vs.  Bobo^  2  Bail.  492,) 
''  after  (the  bail)  are  fixed,  it  becomes  their  own  proper  debt,  and 
the  discharge  of  their  principal  cannot  discharge  them."  2d, 
That  by  favor  the  bail  may  escape  liability,  notwithstanding 
they  are  fixed,  by  rendering  their  principal  on  or  before  the  re- 
turn of  regular  efiective  process  against  them,  issued  upon  the 
hail-piece,  {vide  Ancrum  vs.  Shan,  1  Rich.  421.)  Then  it  fol- 
lows^ that  the  extent  of  indulgence  allowed  to  the  bail  in  this 
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case,  was  limited  to  the  return  day,  or  at  farthest,  the  return 
term  of  the  writ  served  on  Elmore,  which  return  day  was  fifteen 
days  before  the  sitting  of  the  late  term  of  the  Court,  when  ihe 
present  motion  was  made ;  and  such  favor  rested  upon  the  sur- 
render of  the  principal,  on  that  day  or  term  following,  or  before, 
and  upon  no  other  condition ;  for  the  death  or  discharge  of  prin- 
cipal under  the  insolvent  debtor's  law,  after  the  return  term  of 
the  ca.  so.  would  not  avail  the  bail ;  Saunders  vs.  Bob0,  supra  ; 
Rawlinson  et  al.  vs.  Gunston^  6  T.  K.  284 ;  Olyn  vs.  Yates^  1 
Stra.  611 ;  Wolley  et  al.  vs.  Cobbe  et  al.  1  Burr.  344,  and  the 
cases  there  cited.  In  Glyn  vs.  Yates  the  doctrine  is  stated 
thus  :  ''  And  after  argument  and  search  of  precedents,  it  was 
ruled  that  the  bail  should  not  be  relieved,  they  having  taken  die 
term  after  suing  out  the  capias  ad,  satis,  at  their  own  perils  and 
after  that  they  could  not  discharge  themselves  but  by  an  actual 
surrender.'*  Our  own  case  of  Gordon  4*  Spri$ig  vs.  Liepmanj 
(3  McC.  49,)  not  only  recognized  the  doctrine  above  stated,  but 
went  so  far  as  to  rule,  that  though  the  principal  died  during  the 
time  at  which  the  ca.  sa.  was  returnable,  the  bail  could  not  be 
relieved,  for  the  return  and  filing  the  ca.  so.  fixed  the  bail.  Per- 
haps since  our  Act  of  1827,  as  interpreted  by  the  case  of  Ancrum 
^  Sloan,  touching  the  return  of  final  process,  the  case  from  3 
McC,  49,  would  be  so  far  modified  as  to  afibrd  relief  to  bail,  in  case 
the  principal  died  before  the  expiration  of  the  return  term  of  the 
ca.  sa.  But  that  view  would  not  touch  the  case  before  me,  f<« 
no  motion  was  made  for  relief  at  such  a  period,  and  there  was 
then  no  ground  for  one,  since  no  obstacle  whatever  then  existed 
to  the  render  of  Stark.  I  presume  it  is  not  doubtful  that  the 
return  day  of  the  writ  against  the  bail,  was  fifteen  days  before 
the  sitting  of  the  Court  in  May  last,  vide  Bank  vs.  DeUa  Torre 
(2  Sp.  601 ;)  and  I  think  that  day,  and  not  the  term  following, 
was  the  return  of  the  writ. 

''  Mr.  Elmore,  of  course,  designs,  if  the  motion  in  his  behalf 
be  granted,  to  avail  himself  of  it  by  plea  to  the  action  pending 
against  him  in  some  form ;  as  that  the  principal  has  been  ren- 
dered, or  after  a  motion  for  an  exoneretur,  granted  on  the  ground 
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of  the  render,  to  plead  that  as  a  discharge.  So  that  if  the  pre- 
sent motion  be  sustained,  we  shall  have  this  case.  Bail, — fixed 
hy  ^6  return  of  the  ca.  so,  against  the  principal,  no  obstacle 
existing  at  that  time  to  the  render  of  such  principal,  nor  for  about 
three  months  thereafter, — moves,  at  a  term  succeeding  the  day 
of  the  return  of  process  against  him,  and  afler  the  entire  lapse 
of  the  period  within  which  favor  is  extended  (if  indeed  the  re- 
turn day  of  the  writ  and  not  the  term,  be  that  period)  for  an  en- 
largement of  the  time  to  surrender,  to  wit :  at  the  term  when 
issue  in  the  action  against  him  is  regularly  to  be  ready  for  trial ; 
and  this  upon  the  ground  that  the  principal,  some  three  months 
after  (he  bail  became  fixed,  was  arrested  in  another  district  on 
fihal  process,  had  given  bimd  for  the  prison  limits,  and  was  an 
applicant  for  the  benefit  of  the  insolvent  debtors  law.  The  ar- 
gument is,  that  during  a  portion  of  the  period  when,  ex  gratia^ 
the  bail  might  have  rendered  his  principal,  the  latter  was  seized 
by  the  law,  and  so  taken  from  the  custody  and  power  of  the 
baih 

"  Conceding  for  the  present  that  the  fact  be  so,  yet  from  the 
termination  of  the  sitting  of  the  Court,  in  November,  1848,  up 
to  the  22d  of  February,  1849,  the  law  had  no  custody  of  Stark. 
It  is,  therefore,  a  pregnant  enquiry,  has  the  bail,  seeking  a  degree 
of  favor  unusual,  if  not  unexampled,  manifested  such  diligence, 
such  regard  for  the  rights  of  the  plaintiff,  and  the  obligation  due 
to  the  law  which  committed  to  the  bail  the  custody  of  the  prin- 
cipal upon  condition  that  he  be  forthcoming  when  the  law  de- 
manded his  re-capture,  as  to  lay  a  fitting  foundation  for  the  favor 
now  sought  ?  It  seems  incongruous  to  insist  that  he,  who  has 
voluntarily  encountered  a  state  of  things  which  ousts  him  of 
any  plea  to  an  action  for  that  which,  by  his  own  default,  has 
become  his  own  debt,  should,  by  motion,  convert  that  inconven- 
ience which  he  voluntarily  risked  into  the  very  plea  excluded 
by  the  law  by  reason  of  such  risk  and  default.  This  suggestion  is 
equally  applicable,  whether  we  regard  the  term  for  favor  to  the 
bail,  in  surrendering  principal,  to  end  on  the  letum  day  of  the 
capias  against  bail  (as  suggested,  though  not  ruled,  in  Ancrum 
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VS.  Sloan)  or  to  expire  with  the  return  term  of  such  process ;  which 
latter  idea  is  favored  by  the  language  used  in  Davitt  vs.  Coutp- 
sdy  (2  N.  &  McC.  136,)  though,  in  that  case,  it  is  obvious  that 
the  return  term  of  the  ca.  sa.  and  the  process  against  bail  was 
one  and  the  same,  and  the  burthen  of  the  case  would  seem  to 
have  been  rested  upon  the  circumstance  that  the  bail  had  not 
been  allowed  the  whole  vacation,  in  which  the  ca*  so.  should 
have  run,  to  search  for  his  principal. 

After  the  eight  days  in  term,  for  the  return  of  process,  in 
King's  Bench,  and  the  quarto  die  post  in  the  Common  Pleas,  the 
time  '^  will  not,  in  general,  be  enlarged,  to  enable  the  bail  to  sur- 
render their  principal.  The  only  instances  in  which  this  indul- 
gence has  been  granted,  have  been  cases  where,  from  the  extra- 
ordinary nature  of  the  facts,  injustice  would  have  ensued  fircmi 
the  refusal  of  the  application ;"  Petersdorff  on  bail,  403.  As  an 
illustration  of  such  a  case,  Maude  vs.  Jowettf  (3  East,  145^)  is 
cited,  where  the  time  was  enlarged  because  the  principal  was 
subject  to  a  commission  of  bankruptcy  in  the  country,  and  a 
surrender  in  London  would  have  obliged  the  Commissioners  to 
come  a  considerable  distance  to  examine  him  in  the  King's 
Bench  Prison.  But  even  in  such  case,  the  plaintiff  will  be  al- 
lowed to  sue  out  a  sd.  fa.  against  bail,  upon  condition  that  it 
shall  not  be  pressed  until  the  additional  time  allowed  expires ; 
Glendenning  vs.  Robinson^  (1  Taunt.  321 .)  In  the  latter  case  the 
bail  was  under  order  to  surrender  himself  to  the  Commissioners  to 
finish  his  examination,  at  Whitehall,  320  miles  from  London, 
and  two  weeks  after  his  final  examination  were  allowed  for  the 
render,  the  bail  paying  the  cost  of  the  motion,  and  to  give  the 
plaintiff  notice  when  the  last  examination  was  finished.  In 
neither  of  the  cases  here  cited,  so  far  as  I  can  ascertain,  did  the 
motion  for  relief  come  at  a  period  so  late  as  that  at  which  it  is 
made  in  the  present  case,  nor  do  I  know  that  the  bail  had  be- 
come fixed  at  all. 

^'  I  do  not  think  that  the  case  of  Mannin  vs.  Partridge^  (14 
East,  698,)  was  supposed  to  conflict  with  the  general  current  of 
English  decisions ;  for  WooUey  vs.  Cobhe  (heretofore  cited)  was 
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theie  referred  to  as  authority.  In  Mannin  vs.  Partridge^  judg- 
ment against  principal  was  obtained  in  January ;  ca,  sa,  was 
returnable  and  returned  on  the  12th  February ;  that  day  was  in 
vacation,  for  Hilary  term  begins  on  the  11th  and  ends  on  the 
31st  January ;  Easter  term  begins  on  the  16th  of  April.  On 
the  3d  of  April  the  principal  obtained  his  discharge  in  bank- 
ruptcy, and  the  first  sci,fa.  against  bail  was  not  handed  to  the 
sheriff  until  the  22d  of  April,  returned  nihU^  and  the  second  on 
the  13th  May  (after  the  end  of  Easter  term)  also  returned  nihil* 
In  such  a  state  of  facts,  the  Court,  per  Lord  EUenborough,  held 
the  bail  dischai^ed,  though  the  money  had  been  collected  from 
them.  Here  the  principal  was  absolutely  discharged  before  the 
first  step  was  taken  against  the  bail ;  they  would,  on  that  groimd, 
have  been  entitled  to  an  exoneretur^  for  if  the  principal  had  been 
rendered,  he  would  instanter  have  been  entitled  to  his  discharge. 
The  features  of  the  case  I  am  now  considering,  are  certainly 
very  different,  though  it  is  apparent  that  the  case  of  Mannin  ^ 
Partridge  carried  the  favor  to  bail  a  great  way,  in  extending  the 
time  when  they  were  considered  as  finally  fixed.  To  make  the 
caie  applicable  to  the  one  under  consideration,  as  an  occasion 
for  the  favor  of  the  Court,  the  fact  must  be  supposed,  that  Stark 
had  obtained  his  discharge  as  an  insolvent  debtor  during  the 
vacation  between  May  and  October  terms,  1848,  that  is,  before 
the  return  of  the  ecu  sa.,  and  before  any  proceedings  against  his 
bail.  There  the  bail  were  allowed  the  benefit  of  that  whicU 
had  occurred  before  they  were  sued ;  here,  the  bail  seeks  to  ob- 
tain, by  motion,  the  benefit  of  an  event  similar,  yet  on  anticipa* 
tion,  and  expected  to  occur  long  after  they  have  been  sued.  A 
subsequent  case  decided  in  1817,  {Siapleian  vs.  Macbar^  7 
Tilunt.  689,)  holds  the  doctrine,  in  conformity  to  the  case  of 
Walker  vs.  Gibheit,  (2  Wm.  Black.  811,)  that  the  bail  are  fixed 
by  the  return  of  the  ca.  sa.^  so  as  to  exclude  a  bankrupt  certifi- 
cate not  allowed  by  the  Chancellor  before  that  period ;  and  thia 
accords  with  our  own  case  of  Saunders  4*  Bobo.  It  does  indeed 
seem  that  the  relief  of  the  bail,  in  Mannin  4*  Partridge,  was 
made  to  have  relation  to  process  against  them,  instead  of  the 
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return  of  the  ca.  so.  against  the  principal,  and  so  far  it  appears 
to  be  peculiar. 

^'  Now  although  the  motion  is  not  urged  upon  the  ground  that 
the  principal,  Stark,  has  been  discharged,  yet  if  it  be  granted,  I 
apprehend  that  position  is  to  follow,  which  amounts  to  this,  that 
indirectly  and  through  a  motion,  a  result  is  to  be  aimed  at  and 
reached,  which  the  law,  upon  principle,  in  a  direct  manner  de- 
nies ;  and  thus  light  is  thrown  upon  the  question,  whether  such 
discretion  (if  this  be  matter  of  discreticm]  should  be  so  exercised. 

''Notwithstanding  what  is  said  in  some  of  the  New  York 
cases,  cited  in  the  argument,  and  in  others  that  have  not  been  so 
referred  to,  that  the  sickness  of  the  bail,  or  of  the  principal,  will 
move  the  Court  to  enlai^e  the  time,  and  so  fmrth,  yet  that  is  not 
the  view  of  the  English  Courts,  and  perhaps  of  no  Courts,  where 
the  excuse  was  not  existent  at  the  time  the  bail  became  fixed, 
even  although  in  New  York  the  motion  may  be  admissable  at 
an  after  period ;  vide  Wynn  vs.  Petty y  (4  East,  102, 190;  16  ib.  389 ; 
13  ib.  355 ;  1  Arch.  Prac.  284.)  Nor  is  the  doctrine  of  the  English 
Courts  shaken  by  the  case  of  Winstatdey  vs.  OaitskeU^  (16 
East,  389,)  which  decides  merely  that  where  a  principal  is  in 
prison  in  the  country,  under,  custody  of  the  law,  and  not  at  the 
instance  of  his  bail,  the  sheriff  will  not  be  compelled  to  bring 
him  at  the  hazard  of  his  life  to  London,  tmder  habetxs  corptts^ 
sued  out  by  the  bail  for  the  purpose  of  surrender. 

'^  And  in  the  last  case,  the  distinction  was  taken  between  legal 
impossibility,  which  should  be  ground  to  relieve  bail  (by  enlaig- 
ing  the  time,  or  by  exoneretur,  &c.)  and  moral  impossibihty, 
which  should  work  no  favor  or  dispensation  between  the  inter- 
position  of  the  act  of  God  and  that  of  the  law.  This  motion  is 
urged  upon  this  distinction. 

'^  What  act  of  the  law  has  prevented  the  bail  from  surrender- 
ing in  this  case  7  When  fixed,  there  was  no  impediment,  moral 
or  legal ;  up  to  22d  February  there  was  none ;  then,  the  princi- 
pal sought  a  privilege  which  the  law  idlowed  to  him,  having, 
upon  arrest  under  ca.  seu,  given  bail  for  the  bounds  in  another 
district    '  The  general  rule'  (says  Tidd,  vol.  1,  p.  293, 3d  Amer- 
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kan,  from  the  9th  London  edition,)  '  by  which  the  Courts  are 
governed,  in  diie  exercise  of  an  equitable  interference  in  these 
cases,  is  said  to  be  this,  (citing  13  Price,  626,  in  notis ;)  that 
nrherever,  by  the  act  of  the  law,  a  total  impossibility,  or  temporary 
impracticability,  to  render  a  defendant,  has  been  occasioned,  the 
Courts  will  relieve  the  bail  from  the  unforeseen  consequences  of 
having  become  bound  for  a  party  whose  condition  has  been  so 
changed,  by  operation  of  law,  as  to  put  it  out  c^  their  power  to 
perform  the  alternative  of  their  obligation,  without  any  default^ 
laches^  or  possible  coUimon  on  their  part,  ^  How  can  it  be  said 
(supposing  the  law  has  interfered  in  this  case)  that  there  has 
been  no  default  or  laches  on  the  part  of  the  bail  ?  I  shall  not 
enter  into  conjectures  whether  the  indulgence  sought  to  be  en- 
forced on  this  occasion  might  not  become  the  parent  of  collusion, 
when  it  shall  have  become  a  rule  of  practice.  Suppose  the  prin- 
cipal had  been  in  the  four  walls  of  the  jdil  on  civil  process,  there 
must  be  a  habeas  corpus  cum  catisa^  in  order  that  he  be  surren- 
dered ;  Tidd  1,  286 ;  and  habeas  corptis  ad  subjiciendum,  must 
be  resorted  to,  if  he  confined  for  criminal  cause. 

*^  This  process  may,  perhaps,  be  inapphcable  in  this  instance, 
but  I  am  not  confident  of  that ;  if  available  at  all,  it  would,  I 
conjecture,  be  addressed  to  the  bail  to  whom  Stark  has  been 
committed  in  Orangebui^,  as  it  might  be  to  one  who  should  have 
the  custody  of  a  lunatic  principal,  whether  by  process  of  law  or 
not.  If  applicable  at  all,  that  process  should  have  been  resort- 
ed to. 

'^  The  enquiry  here  arises,  is  it  not  a  mistake  to  say  that  the 
law  had;  when  this  motion  was  made,  or  now  has,  the  custody 
of  Stark?  No  officer  of  the  law  has  any  control  over  him.  If 
the  bail  in  Orangeburg  have  him  in  a  string, — as  has  been 
quaintly  said  to  be  the  position  of  such  parties, — ^it  is  to  be  ans- 
wered, he  was  found  already  in  a  string,  held  by  the  bail  in  this 
case,  and  the  prior  right  to  pull  him  in,  was,  and  is,  in  Elmore ; 
that  if  the  law  had  committed  him  to  bail  in  Orangeburg,  the 
same  law  had  given  a  prior  custody  to  him  who  submits  this 
motion,  and  therefore  the  former  took  him  cum  onere.    The 
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question  has  not  been  discussed,  and  I  shall  not  adjudge  it, 
whether  the  bail  in  Charleston,  with  his  prior  rights  and  obliga- 
tions, shall  be  estopped  from  exercising  his  high  power  over  his 
principal,  because  such  principal  seeks  a  benefit  for  himself  by 
an  application  for  relief  under  the  insolvent  debtors  law,  in  ano- 
ther district ;  and,  as  incident  thereto,  has  sought  the  custody  of 
other  bail ;  or  whether  this  latter  bail  would  be  able  to  excuse 
himself  from  liability,  by  reason  that  the  principal  was  taken 
from  his  custody  by  one  having  superior  legal  right ;  or  whether 
such  right  on  the  part  of  the  latter  shall  be  made  to  yield  to 
the  interests  of  the  former.  These  questions  may  deserve  atten- 
tion. 

''  I  suppose  it  well  settled  that  bail  may  take  the  principal  on 
a  Sunday,  in  order  to  render  him ;  or  going  to  a  Court  of  Jus- 
tice ;  or  during  his  examination  before  Commissioners  of  bank- 
ruptcy ;  vide  1  Tidd,  285. 

'^  I  suppose  the  present  case  to  steer  clear  of  the  rule  which  in 
England  would  relieve  the  bail,  where  the  principal  was  trans- 
ported, or  on  shipboard  under  such  sentence,  and  so  forth. 

^'  It  occurs  to  my  mind,  that  if  the  principal  here  shall  be  re- 
garded as  so  far  in  the  custody  of  the  law,  that  he  is  taken  from 
the  hands  of  his  bail,  the  plaintiff  may  be  required  to  await  the 
issue  of  the  pending  application  for  discharge  in  Orangebu^, 
from  term  to  term,  if  the  cause,  for  any  ordinary  reason  working 
the  postponement  of  causes,  should  go  over  so  long.  Suppose 
an  issue  be  made  upon  su^estion,  and  the  cause  be  postponed 
at  the  next  term  in  Orangeburg,  by  one  party  or  the  other,  the 
principal  would  still  be  in  the  same  custody  of  the  law.  Then 
imagme  that  at  the  next  succeeding  term,  the  Court  may  have 
no  time  to  try  the  cause ;  and  at  the  third  term  there  should  be 
a  mis-trial,  would  not  the  foundation  of  the  present  motion  still 
exist,  and  a  continual  enlargement  of  time  be  claimed  with  the 
same  reason  ?  These  suggesiions  are  thrown  out  for  considera- 
tion. 

'^  Upon  the  whole,  I  find  no  case  tfiat  I  consider  a  precedent 
for  this  motion.    I  consider  the  indulgence  to  bail  to  have  been 
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pushed  far  enough  in  our  decisions,  if  any  definite  principle  is 
to  remain  for  our  guidance  in  such  cases ;  that  the  better  opin- 
ion is,  that  upon  the  return  day  of  the  writ  against  the  bail  in 
this  case,  ended  the  period  of  favor  to  him ;  that  the  case  does 
not  come  within  the  general  principle,  with  its  conditions,  cited 
as  the  result  of  the  course  of  decisions,  from  Tidd's  Practice ; 
and  my  judgment,  therefore,  is  that  the  motion  be  refused.'' 

At  October  Term,  1849,  the  principal  having  in  the  meantime 
been  dischai^ed  under  the  insolvent  debtors  Act,  in  Orangeburg 
district,  a  motion  was  made  by  the  bail  for  leave  to  surrender  his 
principal  to  the  sheriff,  and  that  an  exoneretur  be  entered  on  the 
bail  bond.  His  Honor  Judge  Frost,  before  whom  the  motion 
was  made,  refused  it,  on  the  ground,  that  if  he  should  grant  the 
motion,  his  decision  would  be  in  conflict  with  the  decision  of  the 
preceding  term. 

The  case  now  came  before  this  Court  on  appeals  ftom  both 
decisions. 

Martin^  for  the  motion.  He  had  found  few  cases  in  the  Eng- 
lish books,  and  but  few  in  our  own,  where  a  ruling  had  been 
made  upon  the  precise  point  here  at  issue,  to  wit,  how  far  indul- 
gence will  be  granted  after  bail  has  become  fixed.  Still  there 
are  some  cases  to  which  he  would  refer,  in  addition  to  those  cited 
in  the  report,  where  judgment  has  been  pronounced  in  favor  of 
bail,  even  after  they  had  become  fixed.  He  would  first  refer  to 
a  current  of  decisions  in  this  country,  in  which  a  disposition  to 
favor  bail  is  manifested.  In  some  of  the  States  this  sentiment  is 
shewn  as  well  by  statutory  provisions  as  by  judicial  decisions. 
In  Georgia,  under  a  statute  of  that  State,  it  has  been  held,  Chrif- 
fin  vs.  MoorCy  (2  Kelly,  331,)  that  bail  may  render  principal  at 
any  time  before  final  judgment  against  them  on  sci.  fa.  In  New 
York,  Garham  vs.  Lansing,  (2  Johns.  Cases,  107,)  the  Court 
say :  ^'  The  cases  in  which  the  Court  are  particularly  indulgent, 
are  those  where  bail  ask  further  time  to  surrender  their  princi- 
pal.'' In  Massachusetts  and  New  Hampshire  bail  are  not  fixed 
until  judgment  is  rendered  against  them  on  sci.  fa.  Champuni 
vs.  Noyes^  2  Mass.  R,  485 ;  Hamilton  vs.  Dunklee^  1  N.  H.  Sep. 
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172.  In  North  CaYolina,  Qrcmhury  vs.  Paol^  (3  Dev.  166,)  it 
was  ruled  that  bail  are  not  fixed  until  judgment  is  rendered 
against  them,  and  they  may  surrender  their  principal  even  after 
verdict.  As  these  cases  may  be  founded  upon  statutes,  they  are 
referred  to  not  as  expositions  of  English  practice,  but  as  evidence 
of  a  strong  disposition  to  favor  bail  in  this  country. 

Upon  the  distinction  which  is  recognized  between  those  cases 
where  bail  are  prevented  from  performing  their  duty  by  act  of 
God,  and  those  which  result  from  operation  of  law,  the  defend- 
ant's case  rests;  and  he  must  shew  that  he  is  entitled  to  the 
benefit  it  confers. 

In  the  report  the  opinion  is  expressed  that  this  case  steers  clear 
of  those  where  principal  is  convict,  or  sentenced  to  transportation, 
&c.  With  much  defeitsnce  it  is  submitted  that  the  question  of 
favor  to  bail  is  not  to  be  judged  by  the  extent  of  restraint  to 
which  the  principal  is  subjected  by  law,  but  by  the  broad  propo- 
sition wheth^  he  is  or  is  not  under  its  restraint  In  England 
the  question  has  been  made  to  turn  upon  a  rule  much  less  rigor* 
ous  than  that  of  impossibility  of  surrendering.  In  Glendininff 
vs*  Robtfison^  the  Court  granted  time  upon  the  argument  a6  inr 
amvenienti  alone.  In  Warner  vs.  Hayden^  (2  Wend.  251,)  a 
principal  was  impiisoned  for  debt  in  anodier  State,  and  time  was 
allowed  the  bail  untU  his  discharge.  In  Duncan  vs.  BrowUj  (1 
McC.  375,)  Colcock,  J.,  referring  to  a  proceeding  against  principal 
in  civil  process,  says:  where  the  ^Uaw  interferes,  and  in  any 
manner  takes  the  principal  from  the  custody  of  the  bail,  it  is 
considered  a  surrender."  But  the  answer  is  that  Stark  was  not 
in  custody  of  the  law  in  Orangebui^,  but  of  bail  there,  and  that 
his  bail  in  Charleston  had  him  in  a  string,  and  could  first  pull 
him  in.  It  cannot  be  denied  that  bail  has  his  principal  in  his 
custody :  but  is  the  principal  less  in  the  custody  of  the  law  still? 
What  gives  one  man  power  over  the  actions  of  another,  but  the 
law  ? — the  very  language  is,  that  the  law  coomiits  him  to  the 
custody  of  the  bail.  Has  the  law  parted  with  its  jurisdiction 
when  the  custody  is  transferred  to  the  bail  ?  Does  the  law  sur- 
render the  control  of  a  prisoner  when  the  Court  commits  him  to 
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the  chsu^  of  the  sheriff^  as  it9  ministerial  officer?  K  not, — can 
more  be  said  when  a  principal,  by  this  fiction  of  the  law,  is  re- 
garded as  committed  to  the  custody  of  his  bail  7  There  would 
seem  to  be  no  substantial  difference  in  principle  whether  the  law 
makes  the  bail  or  the  sheriff  the  custodiary  of  the  debtor.  The 
power  in  either  case  is  derived  from  and  referable  to  the  law. 
To  say  that  the  law  parts  with  control,  and  yet  to  say  that  bail 
has  custody,  is  to  s^inounce  what  can  scarcely  exist  in  a  land  of 
law  and  government.  All  control  over  the  conduct  and  actions 
of  others  must  be  traced  to  the  law :  and  it  would  therefore  seem 
that  in  the  committal  of  principal  to  bail,  there  is  nothing  more 
than  a  delegation  of  power  to  an  agent ;  and  that  the  custody  of 
such  an  agent  is  still  as  much  the  custody  of  the  law  as  the  cus- 
tody of  a  sheriff  or  a  constable.  The  defendant's  position,  then, 
is,  that  Stark  was,  from  28th  December,  1848,  (not  22d  Febru- 
ary, 1849,  as  was  supposed  in  the  Circuit  Court,)  in  the  custody 
of  the  law  in  Orangeburg.  Defendant,  then,  was  Stark's  surety 
on  the  bail  bond — the  condition  of  which  was  not  broken  by 
Stark's  leaving  Charleston  and  going  to  Orangeburg.  But 
Stark's  engagement  in  Orangeburg,  and  that  of  his  sureties 
there,  was  for  the  prison  bounds.  The  engagement  of  the  sure- 
ties was  totally  different^  and  the  string  in  which  they  had  him 
in  Orangeburg  was  very  different  fiom  that  of  defendant.  But 
it  was  said  on  Circuit,  and  will  be  said  here,  that  the  debt  in 
Orangeburg  was  small,  and  could  have  been  easily  paid,  &e. 
The  amount  of  that  debt  cannot  affect  the  question  at  issue.  It 
is  enough  to  shew  that  Starke  was  in  the  custody  of  the  law  in 
Orangeburg.  That  custody,  which  supervened  ailer  defendant's 
engagements  here,  altered  the  condition  of  parties,  and  with  it 
the  liabilities  of  the  bail.  It  is  analogous  to  the  case  alluded  to, 
decided  by  Colcock,  J.,  and  aptly  represents  that  condition  of 
affairs  referred  to  by  the  Court  in  Merrick  vs.  Tauckerj  (6  T.  R. 
50,)  where  Lord  Kenyon  says :  the  bail  engaged,  under  an  exist- 
ing state  of  affairs,  which  has  been  changed  by  causes  beyond 
their  control,  they  ought  not  to  suffer.  And  is  there  not  room 
for  a  still  more  special  application,  in  behalf  of  the  bail,  of  the 
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rules  which  prevail  in  England  ?  We  have  no  bankrupt  lav : 
the  nearest  approach  to  it  is  the  insolvent  debtor's  Act ;  and  the 
Coiut,  when  administering  it,  may,  without  any  great  stretch  of 
fancy,  be  regarded  as  setting  pro  hac  vice  as  a  bankrupt  Court. 
It  is  in  just  such  instances  that  many  cases  have  been  decided 
in  England  and  this  country,  where  indulgence  has  been  e&> 
tended :  pending  diie  invesligaticm,  time  has  been  allowed,  and, 
after  a  decree  in  bankruptcy,  an  exoneretur  has  been  entered. 
In  Maryland,  upon  sd.  fa.  against  bail,  they  moved  for  an  er- 
oneretur,  on  the  ground  that  the  principal  had  petitioned  in  bank- 
ruptcy, and  the  motion  was  granted.  McArthur  vs.  Martin^  1 
Gill,  269.  lu  New  York,  where  a  principal  had  been  dischai^ed 
under  the  insolvent  debtor's  Act,  since  judgment  against  him,  an 
exoneretur  was  entered,  notwithstanding  a  charge  of  fraud.  (21 
Wend.  670.)  The  same  doctrine  is  held  in  Pennsylvania,  Boggs 
vs.  Teade,  5  Bin.  332. 

But  will  this  indulgence  be  extended  after  bail  has  been  fixed  ? 
In  2  Com.  Dig.  48,  note,  it  is  said :  "If  between  the  letum  of  the 
ca,  sa.  and  the  return  of  the  sci.  fa,  principal  is  discharged,  the 
bail  are  entitled  to  an  exoneretur P  Here  bail  were  fixed.  In 
OleruUnning  vs.  Robinson,  the  Court,  in  giving  bail  time  to  sur- 
render, at  the  same  time  gave  plaintiff  leave  to  sue  out  a  scL  fa, 
at  once  against  bail,  plaintiff  undertaking  not  to  proceed  unless 
bail  failed  to  surrender  within  the  time  allowed.  This  shews 
that  bail  were  fixed.  In  Winstanley  vs.  Oaitskellj  ca.  s€l  had 
issued,  and  yet  bail  were  allowed  time.  In  Toml.  L.  Die,  Bail, 
it  is  said :  bail  may  surrender  principal  before  second  scL  fa. 
Wood  vs.  Mitchell,  6  T.  R.  247 ;  Boardman  vs.  Hunt,  1  Johns. 
Cases,  413. 

McCrady,  contra,  cited  Bond  vs.  Isaac,  1  Bur.  339 ;  Robert- 
son vs.  Paterson,  7  East,  405;  1  Salk.  353;  1  Wilson,  248;  The 
case  of  the  bail  of  Boise  and  Sellers,  1  Stra.  641. 

Petigru,  in  reply,  contended  that,  at  the  term  when  the  motion 
for  time  was  made,  defendant  had  the  right  to  surrender  his  prin^ 
cipal,  if  he  could  have  produced  him ;  that  the  motion  for  time 
was  the  only  one  he  could  make,  for  habeas  corpus  would  not 
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have  been  granted  to  take  the  principal  out  of  the  prison  bounds 
of  Orangeburg  district ;  for  if  he  had  been  taken  out  under  such 
a  writ  his  bond  for  the  bounds  would  have  been  broken,  and  his 
sureties  made  liable ;  and  that,  as  the  defendant  was  deprived  of 
the  custody  of  his  principal  by  the  act  of  the  law,  ex  debitojustir 
HcB,  he  was  entitled  when  he  made  the  motion  to  further  time  to 
surrender.  He  cited  Gordon  Sf  Spring  vs.  Liepman^  3  McC. 
49 ;  Saunders  vs.  Bobo^  2  BAil.  492 ;  Glover  vs.  Gomillionj  2 
Rich.  654. 

Curia,  per  O'Neall,  J.  In  this  case  the  review  of  the  cases 
presented  by  our  brother  Withers,  with  his  usual  diligence,  will 
prevent  the  necessity  of  a  recurrence  to  them  in  this  opinion. — 
I  take  it  that  they  are  all  stated  correctly  in  his  elaborate  judg- 
ment below.  Still,  I  have  by  no  means  arrived  at  his  conclu* 
sion.  It  seems  to  me  that  in  the  result  of  his  reasoning,  "  that 
upon  the  return  day  of  the  writ  against  the  bail,  in  this  case, 
ended  the  period  of  favor  to  him,"  we  find  the  error  which 
brought  his  mind  to  the  conclusion  that  the  defendant  was  not 
entitled  to  the  fevor  asked. 

It  is  very  true,  bail  are  fixed  by  the  return  of  the  ca.  so,  at  the 
term  to  which  it  is  returnable,  subject  to  one  condition,  however, 
introduced  into  the  law  originally  by  favor,  but  now  by  settled 
usage  and  decisions,  as  matter  of  right,  to  wit :  that  bail  may,  at 
the  return  term  of  the  sci.  fa.  against  them,  and  at  any  time 
before  the  end  of  it,  surrender  his  or  their  principal  in  discharge 
of  his  or  their  liability,  on  the  payment  of  tfie  costs,  up  to  that 
term,  of  the  set.  fa,,  and  thereupon  all  proceedings  shall  be 
stayed,  and  an  exoneretur  be  entered  upon  the  bail  piece. 

The  case  of  Watson,  Johnston  4*  Co.  vs.  Bancroft,  (4  Strob. 
218,)  is  full  upon,  and  decisive  of,  these  matters ;  and  hence, 
therefore,  when  the  motion  for  further  time  was  made  before 
brother  Withers,  the  bail  still  had  the  right  to  render,  as  it  is 
technically  termed,  his  principal,  on  payment  of  costs.  Ought 
not  the  Judge  in  this  condition  of  the  bail,  and  under  the  facts 
shewn,  to  wit :  that  the  principal  was  in  the  prison  rules  of 
29 
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Orangeburg  District,  to  have  granted  the  motion  ?    That  it  was 
a  matter  of  discretion^  regulated  by  law,  cannot  be  denied. 

It  is  true,  too,  I  think,  that  in  England,  no  case  precisely  like 
this  can  be  found.  Yet  I  do  not  think  that  ought  to  conclude 
this  matter.  Our  practice  is  essentially  different  from  that  found 
in  England.  Our  process  is  returned  to  terms  widely  apa^. — 
Sci.  feu  is  served,  and  not  completed  by  two  nihils^  as  in  Eng- 
land, except  when  the  defendant  eannot  be  found.  Our  people 
are  scattered  over  a  comparitively  new  country.  Hence,  al- 
though we  take  the  doctrine  of  bail,  as  a  general  principle,  from 
England ;  yet,  like  most  of  our  legal  principles,  it  is  to  be  modi- 
fied according  to  our  circumstances* 

That  it  has  been  so  modified,  is  apparent  from  our  cases. — 
Much  of  the  strictness  arising  out  of  mere  technical  t^ms^  has 
been  got  rid  of,. and  we  look  now  to  carrying  out  what  is  the  real 
object  and  purpose  oif  bail; 

Undoubtedly  bail  was  given  so  that  the  plaintiff  might  have 
the  body  of  Ms  debtopr  in  execution.  This,  it  was  early  sup- 
posed, if  not  complied  with,  at  the  return,  in  fact,  of  the  co.  S€u^ 
made  the  bail  liable  unconditionally.  It  was,  however,  soon 
found  that  this  was  a  mere  trap  for  the  bail,  and  that  as  time, 
without  injury,  is  never  any  legal  objection  to  a  remedy,  it  was 
allowed  to  the  bail  to  surrender,  at  the  term  to  which  process  to 
charge  them  might  be  returnable,  on  payment  of  costs.— (Davttt 
vs.  Counsel^  2  N.  &  McC.  136.)  This  overlooked  the  return^  in 
fact,  of  the  ecu  sa.^  which  could  be  made  the  day  after  it  was 
lodged,  and  that  hence  both  it  and  the  sd.  fa.  might  be  returned 
to  the  same  t^m. — {Saund^s  vs.  Hughes^  2  Bail.  604.)  It  was^ 
then,  held  that  the  co.  ^o.  must  not  be  returned  until,  according 
to  its  terms,  it  was  returnable,  and  that  a  scL  fa.  could  not  be 
issued  until  after  the  expiration  of  the  team  at  which  the  co.  mi. 
was  returnable. — {Ancrum  vs.  Sloan^  1  Rich.  421.)  The  right 
of  the  bail  to  render  their  principal  in  discharge  of  themselves^ 
at  and  during  the  term  to  which  the  scL  fa.  is  returnable,  was, 
by  successive  decisions,  made  a  matter  of  right,  not  depending 
on  favor,  but  denumdable  and  grantable  as  of  common  iight« 
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{Glover  vs.  OamiUian^  2  Rich.  656 ;  Watson^  Johnston  ^  Co. 
vs.  Bancroft^  4  Strob.  218.)  This  being  so,  we  might  pause 
here,  and  say  that  the  defendant,  standing  on  it,  might  have 
asked  to  be  indulged,  as  here  claimed,  if  he  shewed  a  case  of 
necessity. 

But  I  do  not  choose  yet  to  begin  the  argument,  which  must 
finally  be  thus  placed.  For  it  is  legitimate,  before  looking  to  it, 
to  consider  whether  imprisonment  for  debt,  and  the  implied  sat- 
isfaction arising  from  taking  the  body  in  execution,  and  to  secure 
which  the  bail  is  bound,  meets  with  the  favor  or  disfavor  of  the 
Legislature  of  South  Carolina. 

In  1824,  the  Legislature  provided  that^j^j^mifcle  shall  be 
arrested  by  any  writ  of  capias  ad  satUfSfi^^f^J^^^^Bsprang 
vs.  Davisj  3  McC.  16 ;  Jarves  vs.  ^jA^lmi  Dud.%|.)  This 
was  the  beginning  of  reform,  where\  sh<mldr|Rd^jybVat7or  of 
the  treoA:  and  powerless.  In  1841,  tlpUlbglslamre  extenlled  the 
prison  bounds  of  the  jails  of  the  resplptivejiwIpfll^An^nB  limits 
thereof.  These  provisions,  very  conc^i^eiy,  sb^tJimi  impri- 
sonment for  debt,  which  has  been  termetTtt'lt  Ml^wof  the  law,  is 
not  in  high  fitvor  with  the  representatives  of  the  people,  and 
consequently  with  the  people  themselves.  This  being  so,  we 
should  certainly  &il  to  carry  forward  the  just  and  htunane  no- 
tions of  the  present  day,  by  restricting  instead  of  enlarging  the 
privileges  of  bail.  I  return,  now,  to  the  point  on  which  this 
case  must  be  decided, — did  the  defendant,  when  he  applied  for 
further  time  to  render  his  principal,  shew  that  necessity  which 
ought  to  have  induced  the  Court  to  grant  his  request  7 

It  was  clear  that  his  principal  was  then  m  the  bounds  of  the 
jail  of  Orangeburg  district,  under  an  arrest  by  virtue  of  a  ca.  S€l 
There  is  no  doubt,  as  is  said  by  RufSn  in  Chranbury  vs.  Parker 
4*  Pooly  (3  Dev.  156,)  he  might  have  paid  the  debt,  and  brought 
his  principal  to  town !  And  in  the  shape  in  which  the  question 
"was  there  presented,  it  was  a  conclusive  answer ;  for  there,  it 
*iras  as  a  plea  filed  to  the  action  on  the  bail  bond.  Here,  how- 
ever, the  motion  preceded  any  ultimate  liability ;  and  the  ques- 
tion is,  would  the  Court  impose  any  such  additional  liability  on 
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the  bail,  unless  compelled  by  a  fixed  principle  of  law  to  do  so? 
No  case  can  be  found  where,  before  the  bail  was  precluded  from 
a  render,  such  a  doctrine  is  advanced. 

Here,  the  principal  was  not  only  in  the  prison  rules,  but  he 
was  also  an  applicant  for  a  discharge  under  the  insolvent 
debtors's  Act.  Taking  all  these  facts  together,  let  us  inquire, 
could  the  bail  take  the  prisoner  from  the  rules,  by  virtue  of  his 
previous  custody?  This  will  be  answered  by  inquiring,  could 
he  take  him  out  of  the  jail?  for  the  prison  rules  are  in  place  of 
the  jail.  The  sheriff  could,  would,  and  ought  to  say,  "  I  am  to 
hold  this  prisoner  until  discharged  by  law." 

No  private  power  could  interfere  with  this  custody.  Indeed, 
I  think,  the  execution  of  a  ca.  sa.  necessarily  supercedes  bail, /or 
the  time,  at  least.  It  might  well  be  questioned,  whether  custo- 
dy under  it  does  not  relieve  the  bail.  But  this  is  not  necessary 
now.  If  the  bail  could  not  take  him  out  of  the  bounds,  has  not 
there  been  a  sufficient  case  of  necessity  shewn  to  relieve  him  ? 
But  it  is  said  the  Court  will  grant  a  writ  of  habeas  corpus  and 
bring  up  the  prisoner,  so  as  to  have  him  rendered  in  Charleston. 
I.  deny  the  proposition.  The  Court  never  granted  a  habeas  cor- 
pus for  an  illegal  purpose.  Such  a  writ,  for  the  purpose  sug- 
gested, would  create  an  escape — ^would  make  the  sureties  on  the 
prison  bounds  bond  liable — and  would  prevent  the  prisoner  from 
obtaining  his  dischai^e  under  the  insolvent  debtors's  Act,  when  he 
applied  for  it,  and  where  he  was  entitled  to  have  it.  The  prisoner 
must,  imder  such  a  writ,  be  brought  out  of  the  limits  of  Orange- 
burg district — ^this  would  be  an  escape,  and  would  make  his 
sureties  liable ;  he  would  be  unable,  under  such  circumstances, 
to  swear,  as  required  under  the  insolvent  debtors's  Act,  to  three 
months  consecutive  imprisonment,  and  hence  his  discharge 
would  be  defeated.  Such  consequences  certainly  prove  that  the 
writ  of  habeas  corpus  would  not  be  granted,  and  also  shew  a 
great  case  of  necessity,  why  the  render  should  be  postponed. 

I  think  there  is  a  conclusive  reason  growing  out  of  the  princi- 
pal's application  for  a  discharge  under  the  insolvent  debtors's 
Act    The  whole  object  of  imprisonment  for  debt  is,  to  compel 
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the  debtor  to  pay  the  debt,  or  to  surrender  enough  of  his  estate 
to  pay  it,  or  to  surrender  the  whole  in  payment  of  it  or  of  all  his 
debts.  The  principal  had  announced  to  the  world,  he  was 
ready  to  give  up  all  he  had,  under  the  insolvent  debtors'j  Act, 
which  would  go  in  payment  of  his  respective  debts,  according 
to  their  priorities.  This  was  all  which  the  plaintiff  could  have 
asked,  if  he  had  had  the  defendant  then  in  execution  in  Charles  \ 
ton.  This  application  has  since  been  carried  out,  and  this  defend- 
ant's prmcipal  discharged  from  the  very  debt  now  demanded  from 
the  bail  To  make  the  defendant  liable,  under  such  circumstances, 
is  such  gross  injustice,  that  unless  there  be  some  inflexible  rule 
of  law,  every  one  would  say  it  ought  not  to  be. 

The  case  of  Mannin  vs.  Partridge^  (14  East,  698,)  states 
the  very  principle  on  which  this  motion  should  have  been  grant- 
ed. There  the  certificate  of  bankruptcy  was  obtained  after  the 
return  of  the  ea.  sa.  but  before  the  time  allowed,  ex  graiioy  to 
the  bail  to  render  had  expired ;  and  it  was  held  by  Lord  Ellen- 
borough,  notwithstanding  there  had  been  judgment  and  execu- 
tion against  the  bail,  and  the  money  paid,  yet  that  they  were 
entitled  to  be  relieved.  He  states  the  question,  and  answers 
it  thus: — "whether  the  principal's  certificate,  at  that  period, 
after  the  capias  ad  satisfaciendum  was  recumable,  but  before 
the  time  allowed  the  bail  by  the  indulgence  of  tlie  Court  for 
rendering  the  principal  had  expired,  entitled  the  bail  to  be  re- 
lieved? And  we  are  of  opinion  it  did."  Here  the  application 
for  further  time  to  render  was  before  the  time  allowed  the  bail  by 
the  indulgence  of  the  Court  for  rendering  the  principal  had 
expired.  If  his  certificate  of  bankruptcy  then  obtained  would 
relieve  the  bail,  ought  not  a  pending  application,  ending  in  a 
similar  result,  to  induce  the  Court  to  extend  the  time  of  render, 
so  as  to  let  in  this  complete  exoneration,  if  it  should  be  obtain- 
ed ?  I  think  so.  And  certainly  if  the  Court  has  the  power  to 
extend  the  time,  there  could  be  no  fitter  case.  The  case  of 
Olendining  vs.  Robinson^  (1  Taunt.  321,}  is  a  precedent  in 
point :  for  there  the  Court  enlarged  the  time  of  render.  But  in- 
dependent of  authority,  the  power  to  suspend  a  liability  to  restdt 
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from  judicial  proceedings,  so  that  justice  may  be  done,  is  un- 
questioned and  unquestionable. 

I  think,  therefore,  the  motion  made  in  May  Term,  1849,  to 
enlarge  the  time  of  render  to  October  Term,  1849,  ought  to  have 
been  granted,  and  as  the  principal  was,  at  October  Term,  1849, 
offered  to  be  rendered,  that  thai  which  ought  then  to  have  been 
allowed  must  be  now  allowed.  But,  unfortunately,  since  Men, 
and  pending  this  appeal,  the  distinguished  gentleman,  the  bail  in 
this  case,  has  been  called  from  his  family,  and  his  country^  to 
his  everlasting  home;  it  is,  therefore,  necessary  to  prevent  a  fix- 
ed UabUity,  that  his  administratrix  should  have  the  power  o( 
rendering.  It  is^  therefore,  ordered,  that  the  motions  to  reverse 
the  decisions  below  be  granted,  and  that  the  administratrix  of 
F.  H.  Elmore  be  allowed,  on  or  before  the  second  week  of  the 
next  May  Term,  for  Charleston  district,  to  render  to  the  sheriff 
of  Charleston  district,  the  body  of  Thomas  T.  Stark,  in  dis- 
charge of  the  bail,  her  intestate,  F*  H.  Elmore,  and  on  present- 
ing the  certificate  of  the  said  sheriff,  that  such  render  has  been 
made,  and  paying  the  costs  of  the  sd.  fa.  to  and  including  Oc« 
tober  Term,  1849,  that  an  exoneretur  be  entered  on  the  bail 
piece  and  all  proceedings  be  stayed. 

Evans,  Frost  and  Whitneb,  JJ.  concurred. 

Withers,  J.  dissenting.  The  determination,  just  announc- 
ed by  the  majority  of  the  Court,  conforms  to  the  expectaticm  I  en- 
jtertained  when  I  ruled  this  case  on  circuit.  That  expectation 
arose  from  evidence  (which  is  to  be  found  in  the  current  of  our 
decisions  for  a  long  time  past)  of  a  continual  tendency  towards 
the  object  of  giving  ease  to  the  bail.  I  am  aware  that,  cautious- 
ly and  by  slow  degrees,  some  relaxation  of  the  stringency  of  the 
earliest  rules  has  been  admitted  in  England.  But  that  we  have 
travelled  faster  and  farther  in  that  direction,  than  have  the  Courts 
at  Westminster,  whence  we  have  been  bound  to  draw  our  rulee 
and  examples  on  this  subject,  nobody  will  doubt,  who  will  take 
the  trouble  to  gain  the  information  that  is  to  open  to  him  in 
many  books.    PetersdorPs  Abrid.  vol.  3,  Article,  "Bail,"  will 
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present  a  veiy  extensive  extract  of  the  English  law.  In  some 
of  the  States  of  the  Union,  the  Courts,  some  with  and  some 
without  the  aid  of  the  Legislature,  have  cut  loose  from  first 
principles,  and  appear  to  me  to  be  at  sea.  Occasionally,  an  ob- 
stacle has  been  interposed  with  us,  but  it  has  always  been  spee- 
dily orewhelmed ;  the  period  when  bail  shall  be  deemed  fixed, 
has,  from  time  to  time,  been  set  forward,  and  the  means  and 
modes  of  unfixing  them  hst^e  been  multiplied.  Believing  this 
temper  of  our  Courts  had,  by  steady  steps,  already  led  us  to 
transcend  the  safe  limits  of  sound  judicial  guides,  I  declined  to 
take,  on  the  circuit,  what  I  considered  another  step  in  advance 
(and,  according  to  my  judgment,  in  a  wrong  direction,)  and 
determined  to  leave  that  measure  to  the  wisdom  and  resolution 
of  a  higher  tribunal.  Such  resolution  is  here  taken.  I  have, 
however,  heard  nothing  to  convince  me  that  I  ought  to  have 
advised  it;  and  what  I  fear  most  is,  that  it  will  become  only  the 
precursor  of  another  stride.  Let  us  jealously  guard  against  the 
danger  of  being  seduced,  by  a  mere  closet  philosophy,  warmed 
Tip  by  sentiment,  heedless,  though  it  may  be  amiable,  to  a  war- 
fare upon  the  remedies  of  creditors  as  the  persecutors  of  misfor- 
tune. My  experience  in  the  real  affairs  of  life  has  not  revealed 
those  scenes  of  sacrifice  with  which  imagination  has  often  fed 
a  tender  sympathy.  According  to  the  light  that  I  have  on  the 
subject,  it  is  not  extravagant  to  say,  that  fifty  debtors  have  cun- 
ningly eluded  justice,  by  the  help  of  juries  and  other  means, 
where  a  single  honest  insolvent  has  suffered  any  degree  of 
oppression  from  his  creditor.  I  am  not,  therefore,  well  inclined 
to  that  cour^^e  of  decision  which  may  nibble  at  the  legal  means 
afforded  to  the  creditor  for  the  enforcement  of  rights,  judicially 
ascertained,  until  his  last  resource,  after  a  long  chase  for  his 
honest  dues,  shall  become  completely  enervated. 

The  theory  of  the  law  applicable  to  this  question  is  perfectly 
clear.  The  bail  engage  to  render  the  body  of  the  principal  to 
answer  the  plaintiff's  judgment,  or,  in  default,  to  pay  the  coir- 
demnation  money.  That  obligation  is  exacted  when  the  plain- 
tiff, having  signified  thus  his  rightful  demand  arising  from  thfe 
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bail  piece,  has  issued  his  ca.  S€l  and  the  same  is  returned  to  the 
Court  at  its  succeeding  term,  with  the  sworn  indorsement  of  the 
sheriff,  that  the  party,  debtor,  is  not  found.  Thereupon,  the 
bail  bond  (as  we  call  it)  is  ipso  facto  broken;  the  bail  are  fixed; 
the  debt  becomes  their  own.  The  principal  could  not,  accord* 
ing  to  the  original  rules  of  the  English  Courts,  be  afterwards 
surrendered :  a  render  could  not  be  received  in  discharge  of  the 
absolute  obligation  that  had  fallen  on  the  bail.  In  process  of 
time  that  stern  rule  was  found  to  work  harshly.  The  plaintiff 
might  take  out  a  capias  returnable  the  next  day ;  so  that  bail 
had  no  time  to  bring  in  the  body.  In  this  particular,  we  have 
quite  outstripped  the  English  practice  in  behalf  of  the  baiL 
Notwithstanding  a  struggle  to  the  contrary,  the  bail  cannot  now 
be  fixed  till  the  end  of  the  return  term  of  ca.  so.  against  princi- 
pal. Then  came  the  idea  of  further  indulgence,  by  order  and 
upon  motion,  to  discharge  bail  on  rendering  the  body  during  the 
return  term  of  process  against  bail.  But  it  has  always  been  put 
on  the  express  ground  that  render  and  nothing  else  must  be 
made  then,  at  the  last  moment  of  indulgence,  unless  at  a  pretfi- 
ous  time,  to  wit,  when  bail  were  about  to  be  fixed,  or  before  and 
in  anticipation  of  it,  an  order  was  obtained  still  further  postpon- 
ing that  laist  moment  of  indulgence ;  and  for  that  extraordinary 
indulgence  a  cause  must  be  shewn,  not  only  excluding  all  sus- 
picion of  collusion  between  principal  and  bail,  but  testifying  that 
some  uncontrollable  necessity  does  prohibit  or  will  prohibit  the 
bail  from  keeping  his  bond  by  a  reuder  at  the  period  that  fixes 
him. 

On  this  occasion,  for  the  first  time,  have  I  heard  the  idea  ad- 
vanced, that  process  against  bsul  is  the  step  which  is  to  quicken 
their  energies ;  to  notify  them  that  their  engagement  in  the  bafl 
piece  is  to  be  exacted.  I  had  always  imderstood  that  the  ca.  so. 
performed  that  office,  and  that,  when  issued  and  lodged  with 
the  sheriff  it  performed  it  fully.  The  language  familiar  to  me, 
on  this  point,  is  the  following,  (in  Clonmondeley  vs.  BeaUng^  K. 
B.  2  Ld.  Raym.  1096)  to  wit ;  "bail  are  not  bound  to  render  the 
principal  until  they  know  what  execution  the  plaintiff  will 
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choose  to  adopt;  whether  he  will  choose  to  have  his  body^ 
which  he  makes  appear  by  suing  out  his  capias^  for  he  might 
have  sued  out  an  degit  or  a  fi.  faP 

The  majority  of  my  brethren  hold,  in  the  present  case,  that  a 
motion  for  indulgence  to  the  bail  should  be  entertained  at  the 
return  term  of  process  against  them ;  that  notwithstanding  there 

■ 

was  not  the  slightest  obstacle  to  the  render  of  the  principal  at, 
and  for  some  time  after,  the  term  at  which  the  bail  became  fixed,  . 
the  indulgence  craved  should  have  been  granted,  because,  be- 
tween the  two  Courts,  when  the  bail  became  fixed,  and  when 
process  against  them  was  returnable  and  returned,  the  principal 
was  arrested  in  another  district  on  a  ca,  sa.  gave  bond  for  keep* 
ing  the  bounds,  and  took  measures  to  obtain  the  benefit  of  the 
insolvent  debtors's  Act ;  and  that  such  was  his  condition  when 
the  motion  was  made.  It  is  in  vain  that,  against  this  motion, 
the  plaintiff  invokes  the  accumulated  weight  of  all  the  authority 
of  the  King's  Bench  and  Common  Pleas  of  England ;  it  is  in 
vain  that  he  points  out  the  default  which  occurred  during  the 
pendency  and  at  the  return  of  the  ca,  sa. ;  that  he  ui^es  the 
right  of  the  bail  to  take  their  principal  in  Orangeburg  district 
and  present  his  body,  instead  of  their  tardy  motion,  to  the  plain- 
tiff;— that  he  denies  that  he  is  in  confinement  at  all  since  he  is 
at  large  in  that  district ;  that  if  he  must  be  so  considered,  still 
that  habeas  corpus  is  at  the  service  of  bail,  and  that  there  is 
abundant  authority  to  warrant  that  writ ;  that  he  denies  that 
the  principal  is  in  the  custody  of  bail  there,  because  the  surety 
on  a  prison  bounds  bond  is  not  bail,  and  has  none  of  the  rights 
or  attributes  of  bail ;  that  he  denies  that  an  escape  could  be  im- 
puted to  the  sheriff  in  Orangeburg,  any  forfeiture  incurred  by 
the  principal,  or  Uability  fixed  on  the  surety  there,  if  the  bail 
here,  by  habeas  corpus^  or  by  the  exercise  of  his  rights  as  bail, 
were  to  capture  the  principal  there  and  render  him  here,  since 
there  would  be  no  voluntary  violation  of  the  engagement  in 
Orangeburg ;  that  he  argues,  and  quotes  authority  to  shew,  that 
when  the  bail  became  fixed,  he  took  all  the  risks  of  failing  to 
render  within  the  period  of  indulgence ;  that  the  bail  cannot  be 
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helped  if  his  principal  dies  in  the  mean  time,  or  is  discharged 
insolvent ;  that,  nevertheless,  the  granting  of  this  motion  will 
effectually  protect  the  bail  and  place  him  in  the  same  advanta* 
geous  position  (and  the  principal  in  a  far  better  one)  as  if  a  ren* 
der  had  been  made,  as  it  might  have  been,  at  the  return  of  the 
ea.  sa.  or  after : — all  this  authority  and  these  considerations  are 
overwhelmed  by  something  supposed  to  be  discovered  in  the 
lenity  of  some  American  adjudication,  although  in  utter  repug- 
nance to  the  doctrines  of  those  tribunals  to  whose  practice  this 
Court  is  enjoined,  by  the  authority  of  positive  law,  to  look  far 
instruction. 

I  am  not  prepared  for  this  innovation,  and  ^itertain  the  opin- 
ion that  if  we  are  to  turn  from  Westminster  and  look  to  New 
York  for  our  lights,  in  this  particular  path  of  duty,  we  are  but 
in  the  infancy  of  prepress  in  this  department  of  law  reform.  I  am 
more  satis&ctorily  instructed  by  Ihe  sentiments  of  Judge  Ruffin, 
expressed  at  page  157,  (3  Dev.)  as  follows: — ^^^I  see  no  reason 
why  such  imprisonment  (that  is  for  debt)  should  induce  the 
'Court  to  enter  an  exoneretur  or  stop  proceedings.  For  the  bail 
must  be  taken  to  have  undertaken  to  produce  the  principal, 
unless  it  was  unlawful  or  impossible.  This  is  the  case  with  an 
alien  enemy,  one  transported  for  a  crime,  or  imprisoned  abroad 
for  like  matter.  But  he  may  always  arrest  his  principal  who  is 
imprisoned  for  debt  only  by  paying  that  debt.  He  has  engaged 
to  surrender  him  without  any  such  exception.  The  plainliff 
must  lose  the  benefit  of  his  recovery  unless  the  bail  be  bound 
to  release  the  debtor  from  his  confinement  abroad ;  (the  party 
here  was  imprisoned  in  Kentucky  for  debt  by  the  United  Stales) 
for  if  the  plaintiff  were  to  do  so,  he  could  arrest  him  and  bring 
him  within  the  jurisdiction.  The  bail  alone  has  that  power. 
But  the  clear  reason  is,  that  the  bail  contracts  to  have  the  debtor 
forthcoming,  and  it  is  no  answer  to  that  for  him  to  say,  my 
principal  owes  another  man  as  well  as  you.  He  ought  to  have 
seen  that  beforehand." 

I  apprehend  we  are  greatly  diverging  fixMn  such  wholesome 
views,  which  favor  the  notion  of  still  leaving  some  vitality  in  a 
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solemn  contract ;  that  we  are  drifting  to,  if  we  have  not  quite 
reached,  the  following  position:  that  extraordinary  additional 
favor  to  principal  and  slothful  bail  shall  be  the  polar  star ;  that 
a  sinking  debtor  shall  have  enlarged  opportunity  to  waste  the 
remnants,  which,  if  the  vigilant  creditor  (in  whom  the  law 
rejoices)  were  let  to  his  full  remedies,  might  be  saved,  to  be  de- 
voted to  that  demand  the  justice  whereof  the  law  has  solemnly 
attested ;  that  hereafter,  if  a  principal,  perfectly  in  the  power  of 
bail  at  the  return  term  of  the  ca.  sa-  and  during  the  whole  vaca- 
tion following,  should,  on  some  day  of  the  return  term  of  pro- 
cess against  bail,  get  into  jail,  in  Georgia  or  California,  the  bail 
must  be  forthwith  relieved ;  for  this  case  will  be  quoted  to  shew, 
that  the  law  had  superseded  the  custody  of  bail,  though  not 
before  the  last  moment  of  what  till  lately  was  called  the  extreme 
hmit  of  indulgence  for  the  render  (now  claimed  and  conceded 
as  a  well  settled  legal  right) ;  and  however  the  bail  may  have 
speculated,  as  insurer,  upon  the  ordinations  of  Providence,  and 
though  he  shall  be  allowed  no  dispensation  therefor,  yet  if  the 
principal  shall  casually  or  wilfully,  actually  or  constructively, 
fall  into  some  other  mesh  of  the  law,  the  bail  shall  be  relieved 
from  the  unhappiness  of  a  miscalculation,  even  from  the  trouble 
of  an  habeca  carpus  to  bring  in  the  body;  and  by  extension  of 
time  for  that  purpose,  imder  order,  according  to  the  discretion  of 
an  appeal  tribimal,  a  door^  closed  by  the  regular  operation  of 
law,  shall  be  suddenly  opened,  and  he  be  relieved  from  the  toils 
into  which  he  had  most  voluntarily  entered. 

A  review  of  the  vast  multitude  of  cases,  that  would  give  us 
light  in  this  discussion,  I  have  now  no  time  to  make.  Some- 
thing of  that  kind  may  be  seen  in  the  brief.  The  inquisitive 
may  consult  a  great  deal  of  matter  germain  to  our  subject  in 
Peterdorf 's  Abridgm.  and  Bacon's  Abridgm.  tittle  '^  Bail  in  civil 
cases."  I  am  happy  to  know  thai,  if  I  have  fallen  into  error,  it 
is  now  corrected  in  the  particular  case ;  and  if  the  definite  and 
intelligible  rule  of  future  practice  (so  loudly  demanded  at  the 
bar  and  supposed  to  have  been  so  rudely  attacked  in  the  circuit 
decision)  has  been  now  afforded  and  fortified  by  the  Court,  I 
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shall  have  my  full  share  of  the  benefit  thereof  as  an  official 
guide  in  future. 

Wardlaw,  J.  concurred. 

Motions  granted. 


John  Fraser  4*  Co,  vs.  John  S.  Ryan, 

Plaintiff  issued  his  writ  in  City  Court  of  Charleston,  to  May  Term,  1849 :  no  mp- 
pearanee  was  entered  at  that  term :  in  July,  1849,  plaintiff,  in  consideration  of 
defendant's  agreenaent  to  pay  the  debt  within  a  certain  time,  promised  to  suspend 
further  proceeding,  but  was  not  to  lose  the  benefit  of  haiing  commenced  soiC: 
defendant  failed  to  pay,  and  on  27th  April,  1850,  more  than  two  terms  afier  tbe 
return  of  the  writ,  plaintiff  without  obtaining  leave  under  67th  rule  of  Court,  or 
giving  defendant  notice,  filed  his  declaration,  took  an  order  for  judgment,  and  had 
the  case  put  on  the  inquiry  docket,  to  May  Term,  1850:  at  that  term  defendant 
entered  an  appearance.  On  the  call  of  the  docket,  the  Recorder  allowed  the  plain- 
tiff to  take  an  order  for  final  judgment,  and,  on  appeal,  his  decision  was  sostained. 

In  the  City  Court  of  Charleston^  May  Temtj  1850. 

The  report  of  his  Honor,  the  Recorder,  is  as  follows : 
"  In  this  case,  I  granted  leave  to  the  plaintiffs's  attorneys  to 
file  their  declaration,  take  an  order  for  judgment,  and  put  their 
case  on  the  inquiry  docket  This  was  resisted  by  Mr.  Campbell, 
on  the  part  of  the  defendant,  upon  the  grounds  stated  in  a  notice 
served  on  me,  in  his  name,  as  the  defendanfs  attorney.  The 
circumstances,  under  and  upon  which  the  order  was  granted, 
were  as  follows :  The  writ,  in  this  case,  was  issued  to  May 
Term,  1849,  duly  served,  and  no  appearance  entered  by  or  for 
the  defendant  at  thai  term.  The  further  proceedings  in  the 
case  was  suspended  at  the  desire  and  upon  the  application  ci 
the  defendant,  under  an  arrangement  and  understanding  between 
the  parties — the  evidence  and  nature  of  which  appeared  by  a 
certain  letter  written  by  the  plaintiffs  to  their  attorneys,  Messrs. 
Petigru  &,  Lesesne,  which  was  brought  to  them  by  the  defendant 
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himself  in  person.    The  letter  was  dated  July  2d,  1849,  and 

was  as  follows : 

^^  Messrs.  Petigru  &  Lesksne  : 

Dear  Sir^ — ^We  have  made  the  following  agreement  with  Mr. 
Ryan,  to  wit :  on  Saturday  next,  he  will  pay  $100  on  account 
of  his  note ;  and  on  that  day,  four  months  afterward,  $100 
more ;  and  in  four  months  after,  the  balance.  And  we  have 
promised  that  no  further  steps  shall  be  taken  in  the  suit,  upon 
the  note,  unless  he  fail  to  comply  with  the  above  terms ;  but  we 
are  not  to  lose  the  benefit  of  having  commenced  at  this  Court. 

Yours  sincerely, 

JOHN  FRASER  &  CO. 

"  In  pursuance  of  this  understanding,  proceedings  were  stayed. 
The  first  $100  was  paid  as  stipulated ;  but  the  remaining  pay- 
ments were  not  made  according  to  agreement,  and  the  plaintiffs, 
on  the  27th  of  April,  1850,  within  the  year  from  the  return  of 
the  writ,  although  two  terms  had  intervened,  filed  their  declara- 
tion,  took  an  order  for  judgment  by  default,  put  the  cause  on  the 
inquiry  docket,  and  were  about  to  take  final  judgment  It  ap- 
peared to  me  entirely  consistent  with  the  strictest  rules  of  prac- 
tice, and  proper  that  they  should  be  allowed  to  do  so.  The 
farther  proceedings,  after  the  service  of  the  writ,  had  been  sus- 
pended at  the  request  of  the  defendant ;  when  this  is  the  case, 
it  does  not  lie  in  the  mouth  of  the  defendant,  to  object  to  the 
suspension.  If  the  declaration  had  even  been  filed  without 
leave  or  notice  in  the  first  instance,  as  in  this  case,  I  did  not 
consider  that,  for  that  reason  alone,  it  should  be  taken  from  the 
file  and  the  proceedings  set  aside,  but  that,  on  application  of  the 
defendant,  the  Court  would  look  into  the  facts,  and  if  it  judged 
a  proper  case  for  leave  to  file,  would  allow  it  to  be  done,  or  ap- 
prove formally  of  what  had  been  already  {perhaps  ififormaUy) 
done ;  and  if  the  facts  did  not  make  out  a  proper  case,  would 
set  aside  the  proceedings :  that  the  leave  to  file  might  well  be 
considered  as  granted  nunc  pro  tunc,  if  the  Court  judged  the 
proper  case  to  be  made  out  for  such  leave.  It  is  proper  to  state 
that  Mr.  Campbell  had  entered  an  appearance  in  behalf  of  de- 
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fendant,  in  the  common  appearance  book,  on  the  18th  May, 
1860.  No  motion  was  made  on  the  part  of  the  defendant,  by 
Mr.  Campbell,  founded  on  the  merits  of  the  case,  or  for  leave  to 
plead,  or  on  the  ground  of  surprise.  The  case  was  afterwards 
regularly  called  and  disposed  of,  on  the  inquiry  docket,  and  a 
final  judgment  entered  up  for  plaintiffs  for  the  balance  of  their 
demand." 

The  defendant  appealed,  and  now  moved  that  the  decision  a[ 
his  H<Hior,  the  Recorder,  be  reversed,  on  the  ground — 

Because  the  order  of  his  Honor,  the  Recorder,  permitting  the 
declaration  to  be  filed,  and  the  case  to  be  docketed,  and  ordered 
for  judgment  more  than  two  terms  after  the  return  of  the  writ, 
was  contrary  to  the  rule  of  Court,  and  without  the  notice  to  de- 
fendant, required  for  such  a  motion  by  rule  of  Court 

Campbellj  for  the  motion. 
Lesesne,  contra. 

Curioj  per  Evans,  J.  The  defendant  accepted  the  terms  oi 
the  plaintiffs,  as  set  forth  in  their  letter.  These  were  that  in 
consideration  the  defendant  agreed  to  pay  the  debt  at  certain 
times  mentioned,  the  plaintif&  agreed  to  suspend  further  pro- 
ceedings, but  were  not  to  lose  the  benefit  of  their  action  as  far  as 
it  had  progressed.  The  plain  meaning  of  this  was^  that  on  fail- 
ure to  pay,  the  plaintifiis  were  to  file  their  declaration  and  pro- 
ceed to  judgment.  Aecordingly,  we  find  that  not  long  after  the 
expiration  of  the  time  fixed  for  pa3rment  of  the  balance,  the 
plaintiffs  did  file  their  declaration.  This  was  strictiy  what  the 
defendant  had  agreed  should  be  done.  But  the  defendant's 
counsel  object  that  there  was  no  notice  given  according  to  the 
67th  rule  of  Court  To  this  it  may  be  replied — 1st  That  by 
the  agreement,  he  had  waived  the  notice.  2nd.  That  where  no 
appearance  is  entered,  or  notice  of  defence,  it  may  very  well  be 
consistentiy  with  the  rule,  that  the  plaintiffs  may  proceed  with- 
out notice.  Why  give  notice,  when  the  defendant,  by  default, 
admits  he  has  no  defence  1  But  it  is  not  necessary  to  express 
any  opinion  on  this  subject 
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The  most  that  can  be  said  is,  that  the  filing  the  declaration 
was  an  irregular  act  It  was  not  void.  The  defendant's  reme* 
dy  was  to  move  to  set  it  aside,  and  the  Court  would,  then, 
enquire  into  the  facts;  and  if  it  was  found  that  the  delay  was 
at  the  instance  of  the  defendant,  and  that  the  further  proceed- 
ings had  heen  in  conformity  with  the  agreement  of  the  parties^ 
the  motion  of  course  would  be  refused. 

But  there  is  another  view  presented  by  the  Recorder,  that  if 
the  application  had  been  made  in  open  Cjourt  (when  the  objection 
to  the  filing  was  made,)  for  leave,  the  Court  had  authority  to 
give  leave  to  file  it  then,  or  to  file  it  as  at  the  time  when  it  should 
have  been  done,  nunc  pra  iuno.  There  is  no  doubt  of  the  power 
of  the  Court  to  grant  such  an  order,  and  that  this  was  a  proper 
case  for  its  exercise.  The  only  oljection  is,  that, .  at  that  time, 
more  than  a  year  and  a  day  had  elapsed ;  but  that  cannot  avail, 
for  the  defendant  had  entered  an  appearance  at  that  term,  there- 
by admitting  himself  in  Court  The  motion  was  made  in  open 
Court,  in  the  presence  of  the  defendant's  counsel,  who  did  not. 
object  that  he  had  not  had  one  day's  notice,  as  required  by  the 
67th  rule  of  Court,  or  that  he  was  sm^rised  by  the  motion. 

We  think  the  Recorder's  decision  was  right,  and  the  motion 
to  reverse  it  is  dismissed. 

O'Neall,  Wardlaw,  Frost,  Withers  and  Whitner,  JJ. 
concurred. 

Motion  dismissed. 


C.  O.  McCoy  vs.  Richard  and  Benjamin  Phillips. 

For  kflling  cattle,  by  aluKMingand  ehaaingUieiD  ftom  their  range,  traipaM  vi<t< 

it  the  proper  remedy. 
A  grant,  issued  after  the  commencement  of  a  suit,  kdd  admissible  as  evidence  that 

the  land  was  vacant  when  the  suit  was  commenced. 
It  is  in  the  discretion  of  the  Court  to  allow  the  plaintiff,  in  vq)ly,  to  give  new  matter 

iiievidenco. 
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A  defendant  who  finds  the  cattle  of  another  pasturing  on  unenclosed  land,  whieh  he 
claims  as  his  range,  but  to  which  he  shews  no  title,  nor  right  of  possession,  nor 
right  of  pasturage,  is  liable  to  the  owner  for  shooting  and  worrying  them. 

Before  Fbost,  J.,  a/  Charleston^  October  Term,  1850. 

This  was  an  action  of  trespass  for  killing  plaintifTs  cattle. 

The  plaintiff,  it  was  proved,  was  the  owner  of  a  large  herd  of 
cattle — 1000  or  1600  head — which  ranged  over  an  extensiye 
region  of  country.    At  the  time  the  trespass  complained  of  was 
committed,  he  had  a  drove  of  ahout  70  head  ranging  near  Rich- 
ard Phillips's,  on  a  tract  of  imenclosed  land  lying  on  Hell  Hole 
Swamp,  which  Phillips  claimed  as  his  pasture  land.    From  this 
tract  of  land  the  defendants  drove  the  cattle ;  one  they  shot ; 
several  died  from  excessive  driving ;  and  others,  it  was  alleged, 
died  of  starvation,  in  consequence  of  being  driven  from  the  range. 
There  was  no  proof  that  either  the  plaintiff,  or  the  defendant, 
Bichard  Philhps,  who  claimed  the  range,  owned  the  land  from 
which  the  cattle  were  driven.    Phillips  lived  and  owned  land 
near  by,  and  the  plaintiff  lived  about  8  or  10  miles  off. 

After  defendants  had  closed  their  testimony,  plaintiff  offered 
in  evidence  a  grant  of  land,  obtained  since  the  commencement 
of  the  suit,  (not  the  range  in  dispute,)  to  shew  that  there  was 
vacant  land  on  the  swamp  to  that  extent  The  defendants  ob- 
jected to  it,  as  not  strictly  in  reply,  but  it  was  admitted :  and  the 
defendants  were  allowed  and  gave  evidence  in  reply  to  it* 

In  his  report  of  the  case,  his  Honor,  the  presiding  Judge,  says: 

^'  The  jury  were  told  that  the  plaintiff  claimed  damages  for 
one  head  of  cattle  shot,  for  twelve  alleged  to  have  died  from  ex- 
cessive driving,  and  for  the  loss  of  thirty-one  in  consequence  of 
the  defendant's  act  in  driving  them  from  the  range  which  the 
defendant  claimed.  The  evidence  on  these  several  claims  for 
damages  was  brought  to  their  attention.  Respecting  the  defend- 
ant's right  to  the  range  from  which  he  had  driven  the  plaintiff's 
cattle,  they  were  instructed  that  the  defendant  had  shewn  no 
exclusive  right  of  pasturage  by  any  grant  or  prescription,  and 
that  he  had  shewn  no  title  to  the  land  from  which  the  plaintiff's 
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cattle  were  driven,  by  title  or  possession ;  and  that,  from  the  testi- 
mony, it  appeared  that  he  only  asserted  a  right  to  the  range  or 
pasturage  on  a  tract  of  land,  the  limits  of  which  were  not  other- 
wise defined  than  by  the  extent  to  which  the  cattle  might  go. 
Since  the  defendant  had  shewn  no  title  to  the  land,  they  were 
told  that  it  was  unnecessary  to  instruct  them  respecting  the 
rights  which  his  attorney  asserted,  in  behalf  of  the  owner  of  the 
soil,  to  preserve  the  pasturage  on  it  for  his  exclusive  use,  by 
driving  off  the  cattle  of  others  which  might  come  on  the  land. 
They  were  instructed  that,  from  the  evidence,  it  appeared  to  be 
the  usage  for  all  persons  to  pasture  their  cattle  on  unenclosed 
land.  That  this  usage  was  confirmed  by  the  law  of  estrays,  by 
which  cattle  can  only  be  tolled  for  entering  unenclosed  land, 
and  by  the  fence  law,  which,  when  it  required  every  person  to 
protect  his  cultivated  land  by  fences,  recognized  the  right  of  the 
owner  of  the  cattle  to  permit  them  to  go  at  large,  and  pasture  on 
lands  not  enclosed ;  and  further,  by  the  decisions  respecting  the 
right  of  hunting  over  unenclosed  land.  That  it  did  not  appear, 
by  the  testimony,  that  the  defendant  had  any  other  right  of  pas- 
turage in  the  range,  fiom  which  he  had  driven  the  plaintiff's 
cattle,  than  was  common  to  all — to  the  plaintiff  equally  with  the 
defendant,  and  other  owners  of  cattle ;  and  that  the  defendant 
had  acted  illegally  in  driving  away  the  plaintiff^s  cattle,  and 
was  liable,  in  this  action,  for  the  damage  which  resulted  to  the 
plaintiff.  Respecting  the  thirty-one  head  of  cattle,  alleged  to  be 
lost,  the  jury  were  directed  to  the  evidence,  to  decide  whether 
they  had,  In  fact,  been  lost ;  and  secondly,  whether,  if  lost,  they 
could  have  died  in  consequence  of  having  been  driven  off  the 
tract  claimed  by  the  defendant  as  his  range,  when  so  extensive 
feeding  grounds,  as  it  appeared,  was  left  open  for  their  resort'' 

The  jury  found  for  the  plaintiff  ninety-six  dollars.  The  de- 
fendants appealed,  and  now  moved,  in  arrest  of  judgment,  on  the 
ground  that  the  action  should  have  been  case,  and  not  trespass ; 
and  failing  in  that  motion,  then  for  a  new  trial,  on  the  groimds : 

1.  That  the  Judge  erred  in  permitting  the  plaintiff,  aAer  the 
defendants  had  closed  their  defence,  to  produce  a  grant  purpor^ 
30 
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ing  to  be  a  grant  of  vacant  land,  which  was  not  in  reply  to  any 
evidence  which  had  been  adduced  by  the  drfendanta,  and  was 
to  them  a  surprise. 

2.  That  the  Judge  erred  in  permitting  the  {daintiff  to  produce 
a  grant  of  vacant  land  obtained  subeequent  to  the  commeooe- 
ment  of  the  suit 

3.  That  the  Judge  erred  in  dialing  the  jury  that  if  it  was 
defendant's  pasture  land,  being  unenclosed,  he  had  no  right  to 
drive  off  the  plaintiff's  cattle^  and  was  liable  for  consequential 
damages. 

Phiilips^  for  the  motion. 
^  contra. 

Curia,  per  Frost,  J.  The  plaintiff  produced  evidence  which 
satisfied  the  jury  that,  by  shooting  and  driving,  the  defendant 
had  caused  the  death  of  twelve  head  c{  cattle,  the  value  of  which 
they  found  for  the  plaintiff.  This  was  an  injury,  with  farce, 
and  proper  for  an  action  of  trespass.  The  plaintiff  attempted  to 
recover  for  the  loss  c^  other  cattle,  which  he  alleged  died  fioiflL 
starvation,  in  consequence  of  having  been  driven  from  the  pafr* 
ture  which  the  defendant  claimed.  This  cause  of  action  may 
have  been  proper  for  trespass  on  the  case ;  but  that  is  no  objeo 
tion  to  the  verdict,  which  does  not  find  any  damages  fior  that 
alleged  wrong. 

The  grant,  which  was  taken  out  after  the  commencement  of 
the  action,  would  certainly  not  have  been  admissible  if  it  had 
been  offered  by  the  plaintiff  in  support  of  an  issue  involving  the 
title  to  the  land.  But  it  was  produced  only  to  shew  that  there 
was  some  vacant  land  on  the  swamp.  When  o&red  for  this 
purpose,  it  was  not  material  whether  the  grant  was  issued  be> 
fine  or  after  the  action  was  coromenced. 

The  circumstances  Under  which  the  plaintiff  was  permitted 
to  produce  the  grant  in  evidence,  in  reply,  as  stated  in  the  rqport^ 
are  sufficient  to  obviate  the  objection  that  it  was  irregularly  ad« 
mitted.  But  it  is  in  the  discretion  of  the  Judge  to  admit  evi- 
idenoe  in  reply,  in  the  same  manner  as,  in  the  ezaminatiiHi  of  a 
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witness,  he  may  pennit  questions,  introductive  of  new  matter,  to 
be  asked  in  reply.  It  is  the  constant  practice  to  permit  the  plain- 
tiff, even  after  a  motion  for  nonsuit,  to  introduce  eridence  which 
should  have  been  offered  in  chief.  Whether  the  land  granted 
was  vacant  or  not,  was  wholly  immaterial  to  the  issue  presented 
to  the  jury;  and  the  defendant  lost  no  advantage  by  the  produc- 
tion of  the  grant,  in  reply,  which  he  would  have  had  if  it  had 
been  introduced  before  the  plaintiff  closed  his  evidence  in  chief. 

The  third  ground  of  appeal  is  at  variance  with  the  report. 
The  jury  were  not  instructed  that,  if  it  was  the  defendant's  pas- 
ture land,  being  unenclosed,  he  had  no  right  to  drive  off  the 
plaintiff's  cattle.  But  they  were  told  the  defendant  had  not 
shewn  any  right  of  pasturage  in  any  way. 

No  exception  is  taken  to  the  instruction  given  on  the  only 
point  of  law  presented  by  the  evidence :  that  the  defendant,  not 
having  shewn  any  exclusive  right  of  pasturage,  nor  any  title  to 
the  land  from  which  he  drove  the  plaintiff's  cattle,  acted  ille- 
gally in  driving  them  from  the  range ;  and  was  liable  to  the 
plaintiff  for  any  injury  done  to  them  in  the  act  of  driving. 

By  the  fence  law  of  1827,  (6  Stat.  331,)  even  if  the  defendant's 
range  had  been  proved  to  be  his  land,  and  it  were  enclosed  by  a 
fence  and  planted,  and  the  plaintiff's  cattle  were  found  in  such 
field,  and  if  the  fence  did  not  conform  to  the  lawful  standard, 
the  defendant  had  ^^  killed,  wounded,  maimed,  chased  or  wor- 
ried" the  plaintiff's  cattle,  the  defendant  would  have  been  liable 
to  an  action  of  trespass.  Such  being  the  law  with  respect  to 
enclosed  and  cultivated  fields,  it  cannot  be  doubted  that  the  de- 
fendant was  liable  in  trespass  if  he  killed  or  chased  and  worried 
to  death  the  plaintiff's  cattle,  because  they  were  found  pasturing 
on  unenclosed  land  to  which  the  defendant  shewed  no  title,  nor 
right  of  possession,  nor  right  of  pasturage ;  and  who,  for  any 
thing  that  appeared,  was,  like  Ae  plaintiff,  pasturing  his  cattle 
on  the  land  of  another. 

The  motion  is  refused. 

CNeall,  Evans,  Wardlaw,  Withers  and  WBrrNBR,  JJ., 
concurred* 

Maiian  refused. 
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/.  W.  EUis  vs.  S.  M.  Welsh. 

The  degree  of  care  and  vigilancej  in  ascertaining  that  a  negro,  representing  himself 
to  be  firee,  is  not  a  slave,  which  the  lav  exacts  of  carriers  dealing  with  negroes  as 
passengers,  is  increased  in  proportion  to  the  facilities  of  escape  which  the  carry- 
ing or  transportation  affords ;  for  instance,  the  law  does  not  exact  the  same  high 
degree  of  care  and  vigilance  from  a  Rail  Road  Company  conveying  a  negro  as  a 
passenger  from  one  place  to  another  within  this  State,  which  it  exacts  from  the 
master  of  a  vessel  transporting  one  from  a  port  in  this  State  to  a  free  State. 

In  an  action  on  the  case  by  the  owner  of  a  slave  against  the  master  of  a  vesad  fiir  a 
negligent  transportation  of  the  slave,  who  -represented  himself  to  be  free,  horn 
Charleston  to  Philadelphia,  whereby  the  slave  escaped  and  was  lost  to  the  plain- 
tiff, it  was  kdd,  that  the  Circuit  Judge  was  correct  in  charging  the  juiy,  that  if  the 
defendant  knew  that*  the  consequence  of  the  escape  of  a  slave  to  one  of  the  free 
States,  was  practically  the  same  as  that  of  an  escape  to  England,  where  a  slave 
coming  within  the  reahn  is  iffso  /ado  free,  the  law  exacted  from  the  defendant  '  the 
utmost  care  and  vigilance  that  he  should  not  give  passage  to  a  slave  into  a  free 
State.' 

And  it  was  further  AeU  that  the  jury,  having  found  for  the  plaintiff,  adopted  a  proper 
measure  of  damages,  when  they  found  a  sum.equai  to  the  value  o(  the  slave,  and 
the  value  of  his  hire  from  the  time  of  the  loss. 

Before  Feost,  J.,  at  Charleston^  October  Terrn^  1850. 

• 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
"  This  was  an  action  on  the  case,  with  many  counts  in  that 
form  of  action,  and  one  in  trover. 

"  The  plaintiff,  residing  in  Salisbury,  North  Carolina,  was  the 
owner  of  a  slave,  Morris,  whom  he  hired  to  F.  A.  Hoke,  keeper 
of  the  American  Hotel  in  Charleston,  at  $150  per  aimum.  Mor- 
ris was  intelligent  and  capable  as  a  servant,  and  worth  at  least 
one  thousand  dollars.  He  had  been  employed  by  Hoke  for  six 
months,  when  he  disappeared  on  the  13th  July,  1848.  It  was 
proved  that,  on  that  day,  he  took  passage  in  the  steamer  Colum- 
bus, and  set  off  from  Charleston  to  Philadelphia,  where  he  ar- 
rived. The  defendant  was  master  of  the  Columbus  for  that  trip. 
The  suit  was  brought  to  recover  damages  for  the  loss  of  Morris. 

•  This  is  according  to  what  is  said  in  the  opinion  delivered  in  the  Court  of  Ap- 
peals ;  but,  according  to  the  report  of  the  Circuit  Judge,  it  would  seem  that  the 
words,  "the  defendant  knew  that,"  should  be  omitted,  and  that  the  abstract  stwold 
lead  thus,  "  if  the  consequence  of  the  escape,"  &c.  R. 
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"  William  Kelly  had  been  at  Hoke's,  and  knew  Morris.  They 
were  follow  passengers  in  the  Columbus.  Kelly  did .  not  recog- 
nize Morris  aboard  the  vessel,  though  he  conversed  witfi  him 
every  day.  Morris  was  on  deck  all  the  time ;  four  or  five  other 
colored  persons  were  passengers,  named  Houston,  and  said  to  be 
free.  Morris  was  noticed  by  Kelly  to  be  the  first  to  go  ashore. 
The  steamer  arrived  at  Philadelphia,  Sunday.  Kelly  went  into 
the  country.  Tuesday  after,  he  heard  a  fugitive  slave  had  ar^ 
rived  in  the  Columbus,  and  his  recollection  of  Morris  was  imme- 
diately revived.  He  went  to  the  city  and  requested  a  relative  to 
recommend  to  him  a  police  officer.  They  went  to  one,  who  said 
nothing  could  be  done  without  proof  of  property,  and  a  power  of 
attorney  from  the  owner.  Kelly  saw  the  defendant,  and  told 
him  that  he  (K.)  knew  the  fellow  very  well.  The  defendant 
asked  Kelly  what  was  the  penalty  for  bringing  away  Morris. 
Kelly  said  a  severe  one.  Defendant  said  he  would  not.  come 
back.  Kelly  told  him  not  to  do  that;  being  convinced  that 
Welsh  wad  innocent  of  any  wrong  in  taking  Morris.  Welsh 
cursed  the  telegraph  office ;  and  said,  if  it  had  forwarded  the 
dispatch  in  time,  he  could  have  put  Morris  in  jail  in  Delaware ; 
said  that,  as  soon  as  the  steamer  reached  the  wharf,  enquiry  was 
made  from  the  crowd  on  the  wharf,  if  the  captain  was  aboard. 
Welsh  asked  "  if  any  news."  He  was  answered,  "  yes,  there  is  a 
telegraphic  dispatch  of  a  fugitive  slave  aboard."  He  said  the  case 
then  was  hopeless.  Welsh  said  Morris  came  down  to  the  ves- 
sel, in  Charleston,  with  free  papers,  and  he  told  Morris  to  go  to 
the  office,  and  Baker  (the  agent,)  and  Morris  came  back,  and 
Baker  said  '^  it  was  all  right"  Kelly  said  the  telegraphic  dis- 
patch sent  on  by  Baker  was  not  received  until  Monday.  He 
did  not  see  Welsh  make  any  exertion  for  the  capture  of  Morris. 
It  would  have  been  unavailing,  since  Welsh  had  not  the  requi- 
site proof  and  authority.  When  Kelly  went  to  the  steamer  on 
Tuesday,  he  found  Baker  there. 

'^  H.  F.  Baker — ^Has  lived  in  Charleston  four  years,  and  was 
the  agent  of  the  Columbus  in  1848,  and  as  long  as  it  remained 
a  regular  packet  between  Charleston  and  Philadelphia.    The 
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carrying  of  passengers  was  the  chief  business ;  many*  free  ne- 
groes went.  The  day  before  the  Colnmbus  sailed,  a  man  came 
to  his  office,  in  company  with  Welsh ;  and  Welsh  said  he  would 
have  nothing  to  do  with  n^roes.  He,  Baker,  looked  at  Morris's 
papers ;  they  appeared  to  be  genuine,  as  he  supposed.  They 
purported  to  have  been  made  out  by  a  magistrate  in  North  Caro- 
lina, named  Chambers.  He  sent  Morris  away,  and  told  Morris 
he  would  not  be  taken  as  a  passenger,  unless  he  produced  a 
white  man  to  certify  that  the  papers  were  genuine,  and  he,  Mor- 
ris, the  person  named.  Baker  read  the  papers ;  a  seal  was  at- 
tached;  and  they  certified  that  Thomas  Chambers  had  been 
bom  firee,  in  North  Carolina.  The  next  day  Morris  brought  a 
person,  genteelly  dressed,  who  said  he  had  known  Morris  from 
his  early  youth,  and  knew  him  to  be  free ;  and  that  they  both 
were  from  the  same  place.  Baker  saw  nothing  to  excite  sus- 
picion. This  occurred  between  1€  and  12  o'clock.  After  he  had 
received  from  Morris  his  passage  money,  he  gave  Morris  an 
order,  by  the  name  of  Thomas  Chambers,  to  Welsh,  for  his  pas- 
sage. Baker  saw  the  passengers  go  aboard ;  there  were  60  or 
60,  and  a  concourse  of  friends  to  see  them  off.  Morris  went 
aboard  without  concealment.  The  next  morning.  Baker  heard 
from  Hoke  that  Morris  was  missed  from  the  Hotel,  and  it  was 
believed  had  gone  in  the  Columbus.  Between  9  and  10  o'clock, 
Baker  sent  by  telegraph,  a  description  of  Morris,  and  in  the  af- 
ternoon he  took  passage  in  the  Wilmington  boat  for  Philadel- 
phia. He  arrived  there  Monday,  at  three  o'clock  in  the  morning, 
and  went  to  Lincoln  &  Co.,  agents  of  the  Columbus.  He  ascer- 
tained that  the  dispatch  arrived  Saturday,  bat  was  not  received 
by  Collins  tiU  ten  o^elock  on  Monday.  Baker  had  stopped  at 
the  telegraph  office  in  Baltimore,  in  his  way  on,  but  could  not 
learn  if  the  dispatch  had  been  forwarded.  As  soon  as  Baker 
arrived  in  Philadelphia,  he  informed  Capt.  Peck,  one  of  the 
owners.  They  offered  a  police  officer  a  reward  to  take  Morris ; 
but  he  dechned  the  undertaking.  Baker  also  went  to  an  attor- 
ney, who  advised  him  that  proof  of  property  and  a  power  of 
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9tUxnej  were  necessary  for  the  arrest  of  Monria.  On  his  return 
to  Charleston,  he  wrote  to  the  plaintiff. 

*'  On  his  crass-^xammatumj  Baker  said  he  likes  to  submit  free 
papers  to  the  inspection  of  another  person.  He  has  insfpected 
many  free  papers.  Those  <^  Morris  were  flliewn  to  Enston,  who 
was  in  his  office  at  the  time.  He^  did  not  ask  any  person,  that 
he  knew,  if  Morris  was  firee.  He  never  saw  Hackey  (the  man 
who  vouched  for  Morris,  as  a  firee  man,)  before.  He  had  no 
knowledge  of  Hackey.  He  judged  of  Hackey  only  by  his  ap« 
pearance.  He  was  a  witness  on  Hackey's  trial,  (who  was  ac<* 
quitted,)  and  Welsh  also*  After  his  return  from  Philadelphia, 
he  took  no  steps  for  the  recovery  of  Morris,  except  to  write  to 
the  plaintiff.  He  knows  that  Dennison  went  to  Philadelphia, 
with  papers,  to  capture  Morris. 

^  The  deposition  of  Welsh,  on  Hackey's  trial,  was  read.  It 
stated  that,  while  he  was  acting  as  captain  of  the  Columbus,  a 
white  man  came  to  engage  a  passage  for  his  servant  He  s^it 
them  to  Baker.  The  man  was  Hackey.  The  day  afler,  Morris 
came  on  board,  and  asked  if  a  white  man  had  been  there  and 
engaged  a  passage  for  him ;  that  he  wanted  a  passage.  He  re- 
ferred Morris  to  Baker,  and  Morris  returned  with  Baker's  order. 
Morris  called  himself  Thomas  Chambers.  Morris  was  well 
dressed,  had  a  watch,  &c.  Three  attempts  by  other  negroes  had 
been  made  to  escape,  and  thwarted.  He  saw  Morris's  free  pa« 
pers.    A  colored  family  were  passengers  the  same  trip. 

'^At  the  commencement  of  my  charge.  I  told  the  jury  I  should 
not  vex  them  with  a  question  of  pleading ;  but  would  direct 
what  I  had  to  say  to  the  attorneys,  that  they  might  understand 
the  grounds  I  took.  Directing  myself  to  the  counsel,  I  said  that 
I  had  not  supposed  the  case  of  Nelson  vs.  Whetmore*  had  gone 
as  far  as  it  did  to  affirm  that  there  can  be  no  conversion  without 
appropriation.  Since  I  thought  a  conversion  might  be  estab* 
lished  by  proof  of  deprivation  of  his  chattels  to  the  owner, 
though  not  appropriated  to  the  use  of  the  wrong  doer ; 
but  that  I  should  decide,  in  conformity  to  that  case,  that  the  ' 

*  1  Rich.  318. 
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plaintiff  could  not  maintain  the  count  in  trover,  and  read  from 
the  opinion  of  the  Court  the  last  three  sentences  of  the  first 
paragraph.  Neither  the  law  nor  the  evidence,  applicable  to  a 
count  in  trover,  were,  in  the  remotest  way,  again  adverted  to  in 
the  course  of  my  charge.  Then  turning  to  the  jury,  I  told  them 
that  the  plaintiff  c^uld  not  recover  on  the  count  in  trover,  but 
that  it  was  not  material,  since  there  were  other  counts  in  the  de- 
clartion  on  which  the  plaintiff  might  maintain  the  action,  if  the 
evidence  supported  them.  I  had  reference  particularly  to  the 
sixth  count,  in  case,  for  carelessly  taking  the  plaintiff's  runaway 
slave  under  the  defendant's  protection,  and  carrymg  him  away ; 
and  the  seventh  count,  for  aiding  and  abetting  the  plaintiff's 
runaway  slave  to  continue  absent  from  and  out  of  his  possess- 
ion ;  and  the  fourth  count,  for  aiding  and  assisting  the  plaintiff's 
runaway  slave  to  continue  absent. 

"  The  jury  were  then  instructed  that  if,  by  the  negligent  con- 
duct of  a  person  in  the  course  of  his  emplo3rment,  injury  lesalted 
to  another,  he  would  be  liable  for  the  damage ;  and  that  if  one 
interferes  with  the  property  of  another,  and  an  injury  result  to 
the  owner,  he  would  be  liable,  though  his  motive  were  innocent 
and  lawful.  This  instruction  was  directed  to  the  course  of  ar- 
gument of  the  defendant's  counsel,  who  spoke  of  the  declaration 
as  an  indictment,  and  urged  on  the  jury  that  the  defendant  had 
no  criminal  mtention  to  deprive  the  plaintiff  of  his  property. 
The  jury  were  further  instructed  that,  if  the  plaintifi^s  slave 
was  lost  to  him,  by  the  failure  of  the  defendant  to  use  proper 
vigilance,  care  and  caution,  to  asceitain  that  Morris  was  not  a 
slave  before  he  gave  Morris  a  passage  in  the  Columbus,  that  the 
defendant  was  liable  to  the  plaintiff  for  the  value  of  Morris,  who, 
by  the  act  of  the  defendant,  might  be  as  completely  lost  to  the 
owner  as  if  he  were  dead,  or  carried  to  England,  where  it  is 
law  that  a  slave,  coming  within  the  realms,  is,  ipsoftuto,  eman- 
cipated. 

"  It  was  submitted  to  the  jury,  whether  practically,  though  not 

*  legally,  the  same  consequence  did  not  follow  the  escape  of  a 

slave  into  one  of  the  free  States ;  and  they  were  told,  if  such 
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were  the  consequence,  that  it  exacted  the  utmost  care  and  vigi- 
lance from  the  master  of  a  vessel  that  he  should  not  give  pas- 
sage to  a  slave  into  a  free  State. 

"  They  were  further  instructed  that  the  conveyance  of  Morris, 
on  board  of  the  Columbus,  was  the  act  of  the  defendant ;  there 
being  no  evidence  that,  in  taking  passengers,  he  was  subject  to 
the  order  and  ccmtrol  of  the  agent  of  the  vessel ;  and  that  he 
could  not  protect  himself  from  liability  by  the  mere  act  of  hav- 
ing referred  Morris  to  the  agent,  and  devolving  on  the  agent  the 
investigation  of  Morris's  claim  to  be  a  free  man.  But  they  were 
told  that  the  defendant  should  have  the  benefit  of  the  degree  of 
vigilance  and  care  which  Baker,  the  agent,  had  used.  It  was 
then  submitted  to  them  whether  Baker  had  used  the  necessary 
precaution  to  avoid  taking  away  a  slave. 

"  They  were  instructed  that,  by  the  law  of  this  State,  all  ne- 
groes and  mulattoes  are  presumed  to  be  slaves ;  and  one  of  that 
class 'Who  claims  to  be  free,  must  prove  himself  to  be  an  excep- 
tion. It  was  suggested  to  them  that  a  fugitive  from  servitude 
would  not  acknowledge  himself  to  be  a  slave.  It  would  be 
necessary,  to  his  escape,  to  represent  himself  to  be  free,  and  he 
would  resort  to  such  devices  as  might  confirm  that  statement. 
The  procurement  of  free  papers  was  an  obvious  expedient. 
They  were  directed  to  consider  whether  Baker  was  not  negligent 
in  not  requiring,  from  some  person  acquainted  with  the  subject, 
and  on  whom  Baker,  from  his  personal  acquaintance,  might  rely, 
the  assurance  that  the  proffered  free  papers  were  genuine ;  and 
that  Morris  was  the  i>er8on  named  Thomas  Chambers.  The 
person  on  whose  information  Baker  was  satisfied  to  give  Morris 
a  passage,  was  a  stranger  to  Baker,  and  brought  by  Morris  him- 
self, to  vouch  for  him  as  a  free  man.  The  evidence  on  this  sub- 
ject was  the  principal  topic  of  comment  to  the  jury. 

'^  On  the  subject  of  damages,  the  attorney  for  the  defendant 
having  suggested  a  distinction  between  trover  and  case,  the  jury 
were  instructed  that,  if  the  plaintiff  was  wronged  and  injured 
by  the  act  of  the  defendant,  in  giving  passage  to  his  slave  to  a 
free  State,  and  the  slave  was  thereby  lost  to  his  owner,  the  meas- 


474  APPEALS  AT  LAW. 


Qlia  w.  Wel^ 


ure  of  damages  should  be,  compensation  for  the  slave,  and  in« 
terest  from  the  time  he  was  carried  away.  They  fomid  a  veidict 
for  the  plaintiff  for  $1,140." 

The  plaintiff  appealed,  and  now  moved  for  a  nonsuit,  on  the 
ground : 

The  plaintiff  declared  against  the  d^endant  in  trover  for  a 
slave  called  Morris,  and  in  other  counts  charged  him  with  in- 
veigling away  his  slave,  with  knowingly  carrying  him  off,  with 
taking  him  into  his  employment,  and  carrying  him  away,  and 
with  unlawfully,  negligently  and  carelessly  taking  him  under 
his  protection,  and  carrying  him  away.  And  at  the  trial  proved 
that  the  slave  took  passage  in  the  Columbus,  of  which  the  de- 
fendant was  master,  as  a  freeman,  and  was  landed  in  Philadel* 
phia,  and  proved  neither  conversion  nor  notice  nor  negligence 
against  the  defendant,  but  the  reverse  appeared  upon  the  plain- 
tiff's own  evidence,  whereupon  defendant  moved  for  a  nonsui^ 
which  was  refused. 

And,  failing  in  that  motion,  then  he  moved  for  a  new  trial,  on 
the  grounds : 

1.  His  Honor  charged  the  jury,  that  any  act,  however  inno* 
cent,  which  caused  damage  to  another,  was  a  good  cause  of  ac^ 
tion.  That  in  his  opinion  it  was  a  conversion,  but  in  deference 
to  the  reported  decision  of  Nelson  vs.  Whetmcre^  the  count  ioL 
trover  would  be  given  up,  but  that  it  made  no  difference  on  which 
count  the  verdict  should  be  founded,  as  the  measure  of  damages 
was  the  value  of  the  slave  and  his  hire.  That  the  defendant, 
if  imposed  on  by  the  representations  made  to  him  of  the  free- 
dom of  Morris,  was  liable,  unless  he  had  exerted  the  highest 
degree  of  vigilance  to  prevent  the  imposition.  And  that  it  was 
not  enough  to  refer  the  application  of  Morris  for  a  passage  to 
the  agent  of  the  boat,  to  see  if  he  was  really  free,  and  act  upon 
the  agent's  order  to  receive  him. 

Whereas  it  is  submitted,  that  liability  in  trover  depends  on 
very  different  principles  from  liability  in  case.  That  in  trover 
the  question  turns  on  the  property,  and  in  case  on  the  wrmg, 
and  that  the  damages  in  case  are  proportioned  to  the  wrong,  and 
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not  to  the  consequences ;  and  that  the  liability  of  the  defendant, 
all  pretence  of  conversion,  collusion  or  notice  being  abandoned, 
depended  entirely  on  the  want  of  due  caution,  such  as  a  person 
of  ordinary  prudence  would  exert  in  his  own  aflairs ;  and  that 
the  highest  degree  of  vigilance  is  an  impracticable  test,  and  not 
warranted  by  law  as  the  rule  for  the  line  of  social  duty. 

2.  That  the  verdict  is  ccmtrary  to  evidence,  in  finding  the  de- 
fendant guilty  without  proof. 

Petigruy  for  the  motion,  cited  Story  on  Bailm.  { 122 ;  Sill  vs. 
The  So.  Ca.  Rail  Road  Comp.  (ante,  p.  154) ;  7  Stat.  412,  §  40 ; 
11  Stat.  160. 

Brewster^  contra,  contended  that  the  taking  and  canying 
away  the  slave  was  tortious,  and  amounted  to  a  conversion ;  and 
therefore,  that  the  defendant  was  liable  on  the  count  m  trover. 
On  this  point  he  cited  Nelson  vs.  Whetmore,  (1  Rich.  318) ; 
Bell  vs.  Lakin^  1  McM.  364 ;  1  Chit.  PL  153,  ei  seq. ;  Bac.  Abr. 
Trover,  B. ;  Bristol  vs.  Burt,  7  Johns.  R.  254 ;  5  Cowen,  323 ; 
10  Johns.  R.  172;  1  N.  &  McC.  692 ;  1  Wilson,  328. 

Upon  the  question  whether  the  defendant  was  liable  on  the 
counts  in  case,  he  cited  Willes's  R.  677 ;  McDaniel  vs.  Emanuel^ 
2  Rich.  455 ;  Eaton  vs.  Vaughn,  9  Miss.  R.  743 ;  Johnson  vs. 
Bryan,  1  B.  Munro,  292 ;  Harrison  vs.  Berkley,  1  Strob.  526 ; 
2  Steph.  N.  P.  1004,  et  seq. ;  Rex  vs.  Phillips,  6  East,  464. 

Curia,  per  Withers,  J.  Two  questions,  argued  or  alluded 
to,  we  shall  lay  out  of  this  case :  one  in  relation  to  the  count  in 
trover,  for  no  matter  what  may  be  the  true  doctrine  as  to  what 
will  amoimt  to  a  conversion,  the  trial  did  not  turn  on  any  thing 
but  the  counts  in  case.  The  other  was  suggested  by  the  coun* 
sel  for  plaintiff,  to  wit :  that  defendant  was  liable  with  or  with* 
out  negligence,  and,  therefore,  independent  of  any  standard  of 
caution  or  diligence.  That  need  not  be  considered  on  the  pre- 
sent occasion. 

We  shall  regard  the  case  as  resting  upon  the  general  doctrine 
that  renders  a  party  liable,  in  case,  who,  in  the  course  of  a  law- 
ful avocaticm  or  business,  has,  through  negligence,  but  not  wit- 
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fully,  entailed  an  injury  upon  the  personal  property  of  another 
not  in  default,  even  to  the  loss  of  that  property.  It  has  been 
argued,  to  be  sure,  that  the  owner  of  the  slave  was  himself  in 
default,  since  he  should  have  kept  him  at  home :  and  further, 
that  he  had  so  educated  him  in  port  and  manners,  as  to  give  him 
the  arts  of  deception,  and  the  semblance  of  a  freeman.  The 
facts  shew  no  more  than  that  he  had  hired  his  slave  to  the  keep- 
er of  a  hotel  in  Charleston,  and  in  this  we  see  nothing  blame- 
worthy in  law :  that  his  slave  was,  in  fact«  artful  enough  to  de- 
lude the  defendant  on  the  occasion  ;  but  there  is  no  evidence  that 
the  plaintiff  had  designedly  contributed  to  the  deceptive  quali- 
ties of  the  negro,  for  the  purpose  of  misleading  the  defendant  or 
any  body  else.  That  there  was  negligence,  in  some  degree,  on 
the  part  of  the  defendant  or  his  representative,  Baker,  we  do  not 
doubt :  the  question  is,  were  the  jury  misled  by  any  thing  said 
to  them  by  the  presiding  Judge,  as  to  the  standard  of  care  and 
caution  which  the  law  exacted  on  the  occasion  ? 

General  definitions,  on  this  subject,  are  as  mere  skeletons,  un- 
less the  whole  circumstances,  to  which  they  are  made  to  apply, 
are  considered ;  for,  otherwise,  neither  he  who  utters  them  can  be 
understood,  nor  the  sense  in  which  the  jury  perceived  them  be 
appreciated.  The  argument  at  the  bar  has  illustrated  the  re- 
mark. It  was  directed  to  the  words  ''utmost  care  and  vigi- 
lance ;"  and  we  have  heard  that,  in  a  critical  sense,  this  may 
mean  all  that  possibly  could  have  been  ascertained  in  relation  to 
the  slave,  Morris.  It  is  thence  argued  (assuming  such  to  have 
been  the  sense  intended  by  the  presiding  Judge,  and  the  appre- 
hension adopted  by  the  jury,)  that  the  defendant  could,  by  possi- 
ble diligence,  actuated  by  an  unsocial  and  impracticable  distrust, 
have  stripped  Morris  of  his  disguises  by  discrediting  the  man, 
who,  with  genteel  appearance,  became  sponsor  for  him,  and  the 
genuineness  of  his  free  papers,  and  pursuing  the  inquiry  up  to 
the  point  of  requiring  the  personal  assurance  of  the  Magistrate 
in  North  Carolina  that  the  evidence  of  freedom  was  bona  fidt. 
Now  if  we  concede  that  the  law  does  not  require  such  strictness, 
such  painful  investigation,  was  atiy  such  rule  exacted  from  the 
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Bench,  or  so  understood  by  the  jury  1  They  had  been  told,  be- 
fore the  words  in  question  were  used,  that  the  defendant  must 
be  held  to  ''  proper  vigilance,  care  and  caution,''  and  afterwards 
to  '^  necessary  precaution,"  and  the  several  phrases  were  used  in 
reference  to  various  supposed  aspects  of  the  case.  One  of  those 
aspects  supposed  that  the  defendant  knew,  if  he  transported 
the  slave  to  Philadelphia,  he  would  place  him  as  lar  be* 
yond  the  reach  of  recovery  as  if  he  had  been  taken  to  Great 
Britain.  Supposing  the  defendant  knew  this,  the  jury  were  told 
that  the  master  of  a  vessel  should  use  the  utmost  care  and  vigi* 
lance  to  see  that,  while  he  was  contracting  to  carry  a  negro,  he 
should  not  thus  transport  a  slave  beyond  the  chance  of  recovery. 
From  the  connection  in  which  this  language  was  used,  the  im- 
minent hazard  of  irreparable  injury  to  some  slave  owner,  which 
the  circumstances  supposed  created,  should  not  the  caution,  the 
diligent  inquiry,  be  increased  in  proportion  to  the  danger  ?  It  is 
tantamount  to  saymg  that  the  same  line  of  conduct  that,  in  cer- 
tain circumstances,  might  import  ordinary  negligence,  or  even 
none  at  all,  would,  in  others,  import  the  grossest  To  borrow 
the  illustration  of  the  counsel :  if  he  hired  a  slave,  professing  to 
be  free,  and  without  some  inquiry,  to  labor  in  his  garden,  there 
would  be  a  certain  degree  of  circumspection  wanting ;  but  if  he 
conducted  him  to  New  York,  how  gross  would  be  the  negligence? 
In  the  inverse  ratio  ought  to  be  the  vigilance  required  in  the  re- 
spective cases.  If  a  man  takes  the  cars  at  Columbia  for  Charles- 
ton, in  the  bustle  which  attends  the  eve  of  departure,  and  directs 
on  board  the  slave  of  another,  but  claiming  him  as  his  own, 
(which  occurred  as  a  leading  characteristic  in  SUPs  case,*)  the 
incident  would  be  little  calculated  to  awaken  suspicion  in  the 
mind  of  the  most  cautious :  the  danger  of  loss  to  the  owner, 
whoever  he  might  be,  would  be  little  likely.  But  if  the  same 
man  were  to  take  passage  for  himself  and  his  slave  for  New 
York  or  England,  the  ifact  that  he  claimed  him  as  a  slave  would 
rouse  the  most  lively  suspicion  of  trick  or  crime,  of  deception  of 
some  description.    If  no  reference  could  be  made  to  some  one, 

*  Ante,  p.  151 
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known  and  to  be  confided  in,  suspicion  would  be  strengthened. 
As  the  plot  thickened,  so  should  the  interest  and  attention  be- 
come intense.  One  circumstance  unexplained,  in  a  case  where 
the  hazard  of  perpetrating  injury  is  always  great,  one  question 
answered  untruly,  should  beget  a  vigilance  increasing  at  every 
step  of  the  investigation :  and  in  the  circumstances  of  this  case^ 
we  do  think  that  nothing  said  by  the  Circuit  Judge  was  too 
strong,  when  taken  with  the  context.  So  considered,  as  every 
portion  of  every  charge  ought  to  be,  neither  the  law  nor  the  very 
right  of  the  case  was  violated  when  the  jury  were  told,  if  you 
view  the  case  thus,  the  '^  utmost  care  and  vigilance"  were  due 
from  defendant ;  that  is,  the  utmost  which,  in  like  circumstances^ 
you  would  exact  from  a  prudent  man  engaged  in  a  business 
very  hazardous  to  other  people's  rights  of  property.  We  think 
such  instruction  warranted,  when  we  observe  that  a  negro  pre- 
sented himself  as  a  passenger  on  the  Columbus,  the  day  before 
she  sailed,  bound  from  Charleston  to  Philadelphia ;  no  one  came 
to  vouch  his  pretension  to  freedom ;  he  was  thereupon  rejected ; 
he  produced  papers,  of  North  Carolina  origin  apparently,  certify- 
ing his  freedom ;  this  was  unsatisfactory ;  a  white  man  was 
required  to  support  the  papers  and  the  negro's  identity ;  one  was 
produced ;  his  name  was  neither  registered  nor  demanded,  but 
both  he  and  the  papers,  if  they  told  the  truth,  shewed  the  appli- 
cant to  be  here  in  violation  of  law,  since  he  was  represented  as 
a  free  negro  from  another  State,  and,  therefore,  inhibited  ingress 
here ;  and  yet  there  was  no  further  reference  demanded,  nor  en- 
quiry made.  We  cannot  but  think  that  such  a  case,  under  a 
charge  of  mildness  and  favor  towards  the  defendant,  must  hare 
produced  a  verdict  against  him. 

The  remaining  point  is  founded  on  the  amount  of  damages. 
On  that  score  we  cannot  perceive  just  objection  to  the  verdict 
If  a  plaintifi^s  legal  right  has  been  violated,  the  law  infers  some 
damage,  and  he  is  entitled  to  the  verdict  Ellis  has  shewn,  in 
evidence,  that  his  slave  has  been  lost  to  him ;  that  his  value  and 
the  value  of  bis  hire,  are  equal  to  the  amount  found  by  the  jury. 
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Having  connected  this  damage  with  the  act  of  the  defendant, 
legally  tortious,  his  right  to  his  verdict  is  vindicated. 
The  motion  is  consequently  refused. 

O'Neall,  EvAirs,  Wardlaw,  Prost  and  Whitner,  JJ., 
concurred. 

Motion  refused. 


W.  Kvhiman  vs.  Brown  ^  Goldsmith. 

Plamtiff  made  aa  adTanoe  to  defendants,  on  cotton  shii^d  by  them  to  his  conec- 
pondents  at  Bremen,  and  this  was  an  action  for  the  difference  between  the  sum 
advanced  and  the  nett  proceeds  of  the  sale  of  the  cotton.  The  money  advanced 
was  raised  by  a  bill  drawn  on  New  Yoik,  and  that  bill  was  met  there  by  another 
drawn  on  the  con8ig;nees  of  the  cotton.  Plaintiff  charged  interest  on  the  smn  ad- 
vanced. The  account  put  in  by  him  contained  a  charge  for  money  paid  in  New 
Yoric  for  '  bill  brokerage  and  commissions  of  negotiation,'  and  interest  thereon ;  it 
also  contained,  besides  the  charge  by  the  consignees  for  commissions,  charges  by 
them  for  interest  on  money  advanced  for  freight,  import  duty,  &c ;  also,  charges  by 
them  for  mending,  handling,  insurance,  selling,  Ac  Hdd  that  the  right  to  chaif^ 
all  those  various  items  depended  so  much  on  commercial  usage,  that  the  question 
was  properly  submitted  to  the  jury,  to  be  decided  by  them ;  and  they,  having  found 
for  the  plaintiff,  their  verdict  was  not  disturbed. 

To  a  commission  sent  to  Bremen,  the  questions  were  in  English,  and  the  commis- 
rioners  returned  the  answen  in  Gennan,  annexed  to  a  German  tnmriation  of  the 
questions;  the  commission  was  objected  to,  on  the  ground  that  the  return  should 
have  been  in  English,  or  accompanied  by  an  English  transUtion :— objection 
overruled. 

At  the  trial,  a  sworn  interpreter,  who  knew  the  Gennan  language,  was  allowed,  not* 
withstanding  objection  made,  to  translate  the  answers,  mva  twof,  to  the  jury. 

If  it  had  been  insisted  that  the  party  offering  the  commission  should  finm-di  a  swoni 
written  translation,  it  would,  it  seems,  have  been  required  of  him. 

Before  CNeall,  J.  ai  Charleston^  May  Terrn,  1860. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows  :«-^ 

^  This  was  an  action  of  assumpsit,  brought  by  the  plaintiff,  to 

recover  against  the  defendants,  partner?  in  trade,  to  whom  he 

had  made  an  advance  of  $6,016  95-100  on  the  9th  October, 
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1847,  on  189  bales  cotton,  shipped  by  them  to  his  correspondents, 
Glostein  &  Sons,  of  Bremen.  The  cotton,  when  sold  there  in 
February,  1848,  netted  6804  rix  dollars,  equal  to  about  $4571 
96-100.  The  plaintiff  claimed  a  balance  due  him ;  this,  it  ap- 
peared to  me,  from  the  proof,  ought  not  to  exceed  $2140  79-100. 
There  was  some  double  charging  of  interest,  probably  as  stated 
in  the  6th  ground  of  appeal,  which  I  did  not  think  should  be 
allowed ;  whether  it  was  allowed  by  the  jury  I  do  not  know. 
The  plaintiff's  case  was  proved  by  George  W.  Glostein,  Francis 
Gotting,  and  Adolphus  Rodewald,  witnesses  residing  in  Bremen. 
They  were  examined  by  commission ;  their  answers  were  return- 
ed in  German.  They  were  translated  by  a  sworn  interpreter, 
Mr.  Morris  Levin,  in  a  very  clear  and  intelligible  way.  I  could 
not,  at  the  trial,  and  cannot  now,  perceive  any  just  objection  to 
either  the  execution  of  the  commission,  or  the  manner  in  which 
the  Court  and  Jury  were  informed  of  its  contents. 

''  The  question  about  the  allowance  for  brokerage  and  com- 
missions on  the  bill  drawn  by  the  plaintiff,  on  Glostein  &  Sons, 
for  the  advance,  depended  so  much  on  commercial  usage,  that  it 
was  left  to  the  jury  to  answer  it. 

"  It  is  true,  as  said  in  the  6th  ground,  that  there  were  charges 
in  the  plaintiff's  account,  for  insuring,  mending,  handling,  and 
selling  the  defendant's  cotton — ^and  the  witnesses  said  that  these 
charges  were  either  paid,  or  charged  according  to  mercantile 
usage.  By  which  I  understood,  when  the  chains  were  for  ser- 
vices rendered  by  others,  they  were  paid  by  Glostein  &  Sons, 
when  by  themselves,  they  were  charged  according  to  usage." 

The  jury  found  for  the  plaintiff.  The  defendants  appealed, 
and  now  moved  for  a  new  trial,  on  the  grounds : — 

1.  The  plaintiff  had  sued  out  a  commission  to  N.  W.  Glostein, 
in  which  defendant  had  joined.  The  persons  to  whom  it  was 
directed,  returned  the  answer  of  the  witness  in  German,  annexed 
to  a  German  translation  of  the  English  interrogatories  and  cross 
interrogatories.  The  defendant  objected  that  the  return  should 
have  been  in  English,  or  accompanied  by  an  English  transla- 
tion, and  the  objection  was  overruled. 
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2.  A  native  of  Sweden,  who  professed  to  know  Gennan,  was 
called  to  render  orally  the  sense  of  the  German  manuscript  to 
the  jury.  The  defendant  objected,  that  a  sworn  translation 
should  have  been  offered,  and  the  objection  was  overruled. 

3.  The  action  was  founded  on  a  receipt  in  the  following 
term : — ^Received,  Charleston,  9th  October,  1847,  from  Mr.  H.  W. 
Euhtman,  six  thousand  and  sixteen  5-100  dollars  in  advance, 
on  the  above  cotton. 

$6016  05.        (Signed)  Brown  &  Goldsmith. 

The  plaintiff  charged  interest  on  the  whole  sum  advanced; 
also,  on  the  sum  of  eighty  dollars  for  commission  and  brokerage 
and  correspondence,  about  a  bill  drawn  by  Euhtman,  on  Gols- 
tein,  for  the  same  sum  of  6016  05  in  rix  dollars.  The  defend- 
ant objected,  that  he  was  not  liable  to  Kuhtman  for  any  sacrifi- 
ees  which  he  might  have  made  to  raise  the  said  sum  of  $6016  05, 
but  simply  to  the  re-payment  of  the  sum  with  interest,  and  the 
objection  was  left  to  the  jury — ^who  foufld  a  verdict  for  the  whole 
amount 

4.  The  plaintiff  put  in  an  account  charging  interest  on  the 
sum  advanced  to  Brown,  by  Euhtman,  also  on  the  sum  ad- 
vanced by  Glostein  to  Euhtman ;  the  defendant  objected  to  the 
statement  of  interest  as  exorbitant,  and  the  objection  was  sus- 
tained by  his  Honor,  but  the  whole  amount  was  allowed  by  the 
jury. 

6.  The  plaintiff  rendered  an  account  of  various  sums  as  paid 
in  Bremen,  for  mending,  insuring,  handling  and  selling  the  cot- 
ton, over  and  above  a  commissicHi  of  three  and  a  half  per  cent, 
and  the  witness  who  interpreted  the  German  manuscript,  stated 
that  the  witnesses,  Glostein  and  his  clerk,  swore  that  those 
charges  had  either  been  paid  or  were  usual.  The  defendant  ob- 
jected, that  these  items  were  not  proved,  and  his  Honor  left  the 
objection  to  the  jury,  who  found  the  whole  amount 

Petigrti,  for  the  motion. 
Yeadon^  contra. 

Curioj  per  Withers,  J.    The  general  outline  of  the  trans* 
31 
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actic»  which  has  giren  rise  to  this  litigation,  presents  nothing 
more,  when  the  evidence  is  regarded,  than  the  common  case  of 
the  owners  of  a  parcel  of  cotton  shipping  the  same,  through  tbe 
instruinentaUty  of  another,  to  consignees,  the  correspondents  of 
the  latter,  to  be  sold  by  them,  at  a  foreign  port,  for  and  on  ac- 
count of  the  owners ;  and  an  advance  to  them  by  the  person 
appearing  here  as  plaintiff,  by  means  of  exchange  drawn  against 
the  proceeds  of  the  cotton  when  received  and  sold  at  the  port  of 
destination*  It  is,  therefore,  a  transaction  pertaining  to  foieign 
commerce. 

Some  of  the  complaints  that  are  made  in  behalf  of  defend- 
ants  have  arisen  firom  that  unhappy  course  of  trade  which  has 
allowed  New  York  to  become  an  intermediate  toll-house  for  the 
exports  and  imports  of  Charleston  to  and  from  foreign  ports. 
The  cotton  was  sent  to  New  York,  and  charges  incurred,  of 
course ;  it  was  thence  transhipped  for  Bremen,  with  attendant 
charges  accumulated.  The  advance  of  cash  obtained  here  fiom 
the  plaintiff  was  made  by  a  bill,  not  directly  on  the  house  of  the 
consignees  at  Bremen,  (as  would  appear  from  the  brief)  but  by 
a  bill  on  a  house  in  New  York,  which  bill  was  met,  that  is,  tbe 
money  was  raised  upon  it,  by  another  bill  drawn  by  the  house 
at  New  York  on  the  consignees  of  the  cotton  at  Bremen ;  and 
^75  20  are  charged  against  defendants  as  toll  on  that  last  trans- 
action, in  the  shape  of  "bill  brokerage  and  commissions  of  n^o- 
tiation."  The  defendants  contend  that  they  are  not  liable  for 
this  last  item  of  expense,  inasmuch  as  they  are  charged  with 
the  nominal  amount  of  the  cash  advanced  and  interest  on  the 
same ;  and  that  any  expense  in  raising  the  money  should  be 
borne  by  the  plaintiff. 

The  cotton  was  forwarded  from  New  York  to  Bremmiy  and 
there  sold  by  the  consignees,  to  whom  it  was  committed  by 
Brown  &  Goldsmith,  on  the  22d  February,  1848,  at  four  months. 
Commissions,  as  well  as  a  long  list  of  other  charges,  are  deduct- 
ed by  the  consignees  from  the  gross  amount  of  sales ;  among 
them  are  insurance  (with  a  charge  for  stamps)  and  conmiission 
on  effecting  the  same ;  freight,  receiving  on  board  and  lighterage. 
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import  duty,  storing  and  weighing ;  on  which,  (the  aggregate 
being  1186  22  currency  at  Bremen)  is  chained  interest  for  178 
days  at  6  per  cent  To  this  interest  the  defendants  object 
Other  items  follow,  to  wit,  storage  and  insurance  against  fire, 
labourage,  sample  drawing,  weighing  and  deliyeiing,  brokerage 
and  stamps  on  notes,  commissions,  and  guaranty  on  amount 
sales.  To  some  of  these  items  the  defendants  object,  insisting 
that,  inasmuch  as  commissions  are  charged,  interest  ought  not 
to  be,  especially  on  some  items  on  which  it  has  been  reckoned. 
This  item  of  interest  in  the  account  of  the  consignees  is  equal 
to  about  $28  of  our  currency. 

Some  of  the  items  in  this  formidable  list  may  be  of  novel  im- 
pression to  such  as  are  without  the  circle  of  dealing  in  cotton, 
and  the  experience  derived  6om  this  case  might  well  serve  to 
keep  those  out  who  are  not  versed  in  the  art.  To  most  of  us, 
however,  a  very  full  list  and  an  interesting  variety  of  charges 
are  quite  familiar,  and  our  known  domestic  usages  in  this  behalf 
attest  how  much  of  this  sort  of  skill  our  domestic  dealers  have 
attained.  Some  of  the  charges  in  this  bill  may  possibly  be  com- 
prehensible to  a  common  understanding,  upon  some  considera- 
tion. For  example,  the  cotton  was  sold  upon  time,  notes  were 
probably  taken  for  the  price — hence,  perhaps,  '^brokerage  and 
stamps  on  notes"  and  '^ guaranty"  joined  to  the  item  of  commis- 
sions; ''storing  and  storage"  may  be  quite  distinct  matters,  the 
one  the  service  of  putting  the  cotton  up,  the  other  the  price  paid 
for  keeping  it  under  shelter.  It  seems  to  have  been  twice 
weighed  at  Bremen — this  may  have  been  proper.  The  first 
that  tlie  right  quantity  should  be  forthcoming  &om  the  ware- 
house, and  the  last  necessary  upou  sale.  One  item  of  insurance 
is  general,  and  is  supposed  to  have  been  against  marine  risks ; 
another  item  of  insurance  is  against  fire.  About  $30  of  our  cur- 
rency are  charged  for  ''labourage,  sample  drawing,  weighing  and 
delivering."  Some  of  these  words  are  not  fieuniliar  to  all  of  us 
here  as  usual  items  of  charge.  Indeed  it  may  be  said  that  much 
of  the  language  of  commerce  is  quite  uninteUigible  to  the  un- 
skilled, and  it  may  be  well  apprehended  that  if  Lord  Coke  were 
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to  revisit  us  he  would  have  to  begin  his  studies  iu  this  depart- 
ment anew.  We  observe  likewise  that  witnesses  said  certain 
charges  were  either  paid  for  or  supposed  to  have  been,  which 
may  serve  to  remind  one  of  the  American  notion  of  mileage  and 
diplomatic  expenses  of  a  journey  never  performed,  but  supposed 
to  have  been.  Now  how  are  these  and  such  like  points  to  be 
determined  as  matters  of  law  by  a  Circuit  Judge  or  by  this 
Court  ?  If  the  present  were  a  common  case  of  money  lent,  we 
should  have  our  laws  regulating  interest  and  forbidding  usury 
to  guide  us,  and  to  these  the  defendants  would  fain  appeaL  If 
this  were  a  case,  domestic  in  its  nature,  of  advances  of  money 
on  account,  by  a  factor,  in  the  current  line  of  business  with  his 
customer,  we  might  resort  to  Smetz  vs.  Kennedy^  (Riley  L.  C. 
218,)  where  we  should  learn  that  "if  the  usage  be  clearly  estab- 
lished that  a  factor  has  a  right  to  charge  commissions  on  goods 
purchased,  and  on  the  amount  of  his  acceptances  when  he  has 
no  funds  to  meet  the  payment  of  drafts  at  maturity,  I  think  (said 
Justice  Evans)  the  jury  should  have  allowed  these  items  in  the 
account  But  I  am  satisfied  a  different  rule  should  prevail  in 
relation  to  advances.  These  are,  in  fact,  loans  of  money ;  and 
to  chai^  commissions  and  interest  both,  savors  of  usury,  which 
is  unlawful,  and  no  custom  or  usage  can  be  allowed  which  re- 
peals the  law  of  the  land."  But  labor,  services,  incidental  expen- 
ses paid  for,  and  interest  account,  arising  from  such  a  shipment 
of  cotton  as  this  was,  the  charges  for  negotiating  a  foreign  bill 
in  New  York,  drawn  against  the  cotton,  to  meet  another  drawn 
on  New  York,  on  the  same  basis,  being  the  steps  adopted  by 
the  parties  to  secure  the  present  use  (it  may  be  for  the  'original 
purchase  of  the  cotton,),  of  a  sum  of  money  advanced  in  antici- 
pation of  sales  abroad — all  these  matters  must,  of  necessity,  be 
referred  to  a  jury,  to  be.  investigated  according  to  the  weU  estab- 
lished usages  in  that  line  of  commercial  business  to  which  this 
transaction  pertains. 

What  was  done  on  circuit  in  this  respect  does  not  appear  to 
contmvene  the  rules  of  law  on  this  subject,  which  allow  usage 
to  regulate  the  adjustment  of  contracts  between  landlord  and 
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tenant,  and  commercial  contracts,  provided  that  no  evidence  of 
such  usage  is  receivable  inconsistent  with  the  meaning  of  the 
contract,  as  derivable  from  its  express  terms,  or  implication  there- 
from :  and  also  that  "usage  of  trade"  shall  be  understood  to  refer 
to  a  particular  usage,  to  be  established  by  evidence,  and  distinct 
from  that  general  custom  of  merchants  which  is  the  universal 
established  law  of  the  land,  to  be  collected  from  the  usual  sources 
of  common  law,  and  the  knowledge  whereof  is  supposed  to  reside 
in  the  breasts  of  the  Judges.  This  is  certainly  a  doctrine  of  mod- 
em times,  in  its  full  efficacy,  as  it  has  originated  in  the  commerce 
of  that  period,  though  it  is  firmly  established,  as  observed  by  Jus- 
tice BuUer,  in  the  case  to  be  found  2  T.  R.  73.  It  was  properly 
applied  on  circuit,  so  far  as  the  case  was  committed  to  the  jury. 
An  interesting  question  is  that  which  relates  to  the  manner  in 
which  the  plaintiff  introduced  his  testimony  obtained  by  com- 
mission at  Bremen.  The  questions  were  in  English,  the  answers 
were  in  the  Grerman  language,  and  they  were  interpreted  to  the 
jury,  viva  voccy  on  oath,  by  Morris  Levin.  The  point  of  objec- 
tion is,  that  a  sworn  written  translation  of  the  answers  into  Eng- 
lish should  have  been  procured  by  the  commissioners,  and  for- 
warded as  a  part  of  the  commission,  or  at  least  the  plaintiff 
should  have  presented  such  a  translation  at  the  trial.  Upon 
general  principles  it  is  contended  that  our  law  exacts  the  Eng- 
lish tongue  as  its  only  language.  This  is  true  as  to  the  plead- 
ings :  and  it  is  also  true  that  it  speaks  that  language  to  the  jury. 
But  is  it  true  that  it  hears  no  other?  Every  day  experience 
testifies  the  contrary.  Any  language  is  heard  in  Court  where  a 
foreign  witness  must  be  used  there,  and  what  is  the  office  that 
the  law  performs?  It  requires  that  means  shall  be  furnished 
by  the  actor  on  the  occasion,  or  in  some  manner  provided,  to 
convert  the  testimony,  clothed  and  adduced  in  a  foreign  tongue, 
into  that  which  the  jury,  who  are  to  estimate  it,  comprehend. 
It  ought  to  be  an  unsuspicious  medium  of  interpretation  to  the 
jury.  It  is  not  unusual  that  an  interpreter,  sworn  as  such,  is 
designated  and  commissioned  by  Government,  in  order  to  facili- 
tate the  intercourse  of  parties  foreign  to  each  other,  and  unac- 
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quainted  with  the  language  of  each  other.  Such  an  mteTprefter, 
tfius  qualified  by  a  general  oath,  was  not  considezed  fit  for  the 
use  of  commissioners  by  the  courts  in  Massachusetts ;  since  the 
dedimus  required  that  the  interpreter  should  be  sworn  by  them 
for  ttie  particular  occasion,  and  he  was  not.  (Tide  Amory  vs. 
FeUoweSy  6  Mass.  R.  219.)  But  whether  the  sworn  interpreter 
of  eyidence  in  a  foreign  tongue  shall,  as  the  direct  medium  of 
translation  to  a  jury,  act  in  presence  of  the  commissioners  only, 
and  not  in  that  of  the  Court  upon  the  trial  of  the  case,  does  not 
seem  to  be  a  question  that  goes  deeper  than  to  touch  considera- 
tions of  precaution.    It  may  be  desirable  that,  in  general,  the 

evidence,  in  a  tongue  familiar  to  the  jury,  should  accompany 

• 

the  commission,  because  otherwise  it  may  often  happen  no  in- 
terpreter can  be  found,  or  one  only  of  questionable  capacity  and 
fitness.  But  if  none  be  procured,  the  party  acting  will  suflfer 
the  c<msequence,  since  he  had  as  well  introduce  a  mute,  with 
no  interpreter ;  if  an  agent  of  insufficient  skill  or  equiFOcal  be* 
harior,  interested  or  under  bias,  be  produced,  the  actor  will  8of> 
fer  the  consequences  of  that,  with  the  vigilance  of  his  adversary 
to  reinforce  their  pressure,  if  not  to  turn  his  own  weapon  against 
him,  by  producing  a  competent  person.  It  is  not  incongruous  in 
theory,  nor  is  any  unusual  danger  or  hardship  apprehended  in 
practice,  to  regard  the  words  in  a  foreign  tongue  as  standing  in 
Court  in  lieu  of  the  witness  who  uttered  them,  to  be  treated  in 
the  particular  of  interpretation  in  manner  as  a  foreign  witness, 
who  is  present,  is,  or  may  be ;  to  wit,  to  be  rendered  into  Eng- 
lish by  sworn  interpreters — one  on  either  side,  if  so  demanded. 

The  idea  that  testimony  by  deposition  is  a  written  document, 
that  should  go  before  the  jury  as  such,  seems  to  present  no  diffi- 
culty ;  for  in  ordinary  cases  a  deposition  in  English  is  nead  to 
the  jury,  and  reaches  them  through  the  ear  only,  as  all  evidence 
derived  from  the  mouth  of  a  witness  does. 

That  a  sworn  written  translation  of  the  species  of  evidence 
under  consideration  should  be  afforded  by  the  party  adducing 
it,  that  the  adversary  may  have  the  facility  of  scanning  narrowly 
its  fidelity  to  the  original,  may,  in  many  instances,  be  a  proper 
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measure  of  precaution,  and  no  more  than  is  due  to  him  who  re- 
quires it  This  the  appellant's  counsel  thinks  be  demanded  on 
the  trial  of  this  case,  and  that  if  granted  it  would  have  availed 
his  client.  It  was  not  ao  apprehended  by  the  Circuit  Judge, 
who  stated  that  he  did  consider  his  report  imperfect  in  this  par- 
ticular, and  would  have  been  well  inclined  to  a  motion  in  that 
behal£  It  is  enough  to  remark  that  every  expedient  should  be 
favorably  regarded,  and  that  most  favorably,  the  tendency  of 
which  gives  the  strongest  promise  of  an  intelligible  transmission 
of  the  evidence  to  the  jury,  through  a  medium  capable,  unbi- 
assed, fidthful.  In  the  present  instance  the  report  does  not  lead 
us  into  suspicion  touching  this  object  The  point  has  been 
pressed  upon  the  footing  of  English  practice,  and  some  inquiry 
has  accordingly  been  made  in  that  direction.  It  seems  that 
until  a  late  period  the  litigant  at  law  was  obliged  to  ask  a  dedp- 
fmts  from  Chancery  to  obtaiq  evidence  from  abroad,  nor  is  it  cer^ 
tain  that  the  jurisdiction  is  yet  extinct  That  Court  had  its  or- 
ders on  this  subject,  and  when  acting  in  this  behalf  is  deemed 
to  be  ancillary  to  proceedings  at  law.  When  a  commission  does 
go,  (as  we  know  from  2  Daniel's  Prac.  634,)  a  direction  is  usually 
added  to  the  order,  that  the  commissioners,  or  some  person  to  be 
sworn  by  them,  shall  interpret  the  interrogatories  to  the  foreign 
witness  in  his  language,  and  his  depositions  into  the  English ; 
and  keep  his  knowledge  secret  It  may  be  aptly  observed  here 
that  no  such  direction  is  found  in  our  form  of  commission.  The 
author  aboVe  named  says,  at  p.  638,  '^  under  a  commission  to 
examine  witnesses  who  cannot  speak  English,  the  usual  and 
proper  course  is,  to  take  down  the  depositions  from  the  interpre- 
ter in  English ;  (citing  Lord  Belmore  vs.  AndersoUj  4  Bro.  C.  C. 
90,)  this,  however,  does  not  appear  to  be  absolutely  necessary, 
since,  in  some  cases,  examinations,  taken  down  in  a  foreign  lan- 
guage, have  been  recognized  by  the  Court.  If  the  depositions 
are  taken  down  in  the  language  of  the  wimess,  they  must  after^ 
wards  be  translated  out  of  that  language  into  English,  by  a  per^ 
son  appointed  by  the  Court  for  such  purpose,  who  must  be  sworn 
to  the  truth  of  his  translation,  and  must  attend  at  the  offiae  for 
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the  purpose  of  making  it ;  for  the  Court  will  not  make  an  order 
for  the  record  of  the  depositions  to  be  delivered  out,  in  order  that 
they  may  be  translated." 

The  translation  is  annexed  to  the  record,  and,  by  order,  a  copy 
may  be  used  at  the  hearing. 

A  commission  never  issues  out  of  the  Court  of  Chancery,  bat 
by  order  of  the  Court,  on  affidavit ;  and  its  own  practice  will  be 
observed,  though  differing  from  that  of  the  law  Courts,  and 
though  the  object  be  to  aid  an  action  in  the  latter,  (vide  Daniel, 
489).  In  relief  of  Chancery,  however,  the  Courts  of  law  are 
now  empowered  by  statute,  in  England,  to  procure  testimony 
from  abroad  by  commission.  The  power  was  first  given,  cir- 
cumscribed as  to  places  and  cases,  in  the  time  of  the  third 
George.  By  1  William  lY,  ch.  22,  it  was  made  universal.  The 
conmiission  is  ordered  to  examine  witnesses  on  oath,  ^  by  inter* 
rc^atories  or  otherwise ;  and  by  the  same  or  any  subsequent  order 
or  orders,"  the  Court  is  to  give  '^  all  such  directions  touching  the 
time,  place  and  manner  of  such  examination,  and  all  other  mat- 
ters and  circumstances  connected  with  such  examination,  as  may 
appear  reasonable  and  just,"  (vide  Best  on  Evidence,  107  to  112). 
It  thus  appears  that  the  proceedings  on  Circuit,  in  relation  to  the 
evidence  from  Bremen,  were  not  in  conflict  with  any  rule  of  the 
common  law,  except  that  rule  of  its  earlier  stage  that  demanded, 
with  a  rigid  jealousy,  viva  voce  testinumy  from  the  witness  on 
the  stand,  which  has  been  released  by  force  of  statute  and  ne- 
cessity, so  far  as  to  let  in  the  deposition  by  coromissidn  ;  nor  in 
conflict  with  a  just  precaution  (in  the  circumstances  of  this  case) 
in  favor  of  securing  an  intelligible  and  faithful  interpretation  of 
the  evidence  to  the  jury ;  nor  even  in  conflict  with  the  practice 
of  the  Chancery  in  England,  acting  under  its  special  orders,  so 
far  at  least  as  concerns  a  written  translation  by  the  Commission- 
ers ;  nor  in  conflict  with  any  general  rules  of  the  law  Courts  at 
Westminster,  since  those  Courts  can  have  no  rules  upon  the  sub- 
ject except  such  as  are  grafted  on  the  recent  special  powers 
given  to  them  by  Parliament. 

£ince  the  jury  have  affirmed  that  the  balance  claimed  by  the 
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plaintiff  is  the  resnlt  of  an  account  stated  according  to  the 
commercial  usage  applicable  to  and  controlling  the  transaction 
between  these  parties,  and  as  we  are  not  made  sensible  of  any 
violation  of  law  in  the  ruling  on  Circuit  upon  the  question  of 
evidence,  it  follows  that  the  motion  must  be  refused  ;  and  it  is 
ordered  accordingly. 

O'Nball,  Evans,  Wardlaw,  Frost  and  Whitner,  JJ., 
concurred. 

Motion  refused. 
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Epsey  E.  Broughton  ^  others  vs.  Edward  Broughton, 

A  grantor,  who  ^ecates  a  conveyanoe  of  hia  land  to  defraud  hit  cnditora,  is  bound 
thereby,  and,  in  an  action  against  him  by  the  grantee  or  his  heirs,  to  lecoTer  the 
land,  will  not  be  allowed  to  show  the  fraud  of  the  grantee  and  himself, — the  want 
of  all  real  consideration, — and  the  intention  of  both  parties  that  the  title  should  not 
pass, — ^for  the  purpose,  either  of  invalidating  the  deed,  or  of  ayailing  himself  of 
the  majdm,  tn  paH  dtUefo  ptftier  est  eondiUo  defendenHSf  a/ut  pttsidenHi, 

If  the  considemtion  money  paid  by  the  grantee  to  the  grantor  at  the  time  of  the  exe- 
cution of  the  conveyance  was,  in  fact,  the  grantor's  own  money,  and  was  used  as 
a  mere  blind  to  the  subscribing  witnesses,  still  there  would  be  no  resulting  trust  in 
favor  of  the  grantor. 
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Such  a  grantor,  for  the  purpose  of  raising  the  presumption  of  a  re-cimveyance,  was 
not  allowed  to  show  the  fraud  and  intention  of  the  parties — that  the  money  paid 
was  the  grantor's  own  money — that  the  creditor,  to  delay  whom  the  conTeyanoft 
was  executed,  had  been  paid — that  the  grantor  had  been  allowed  to  remain  until 
the  death  of  the  grantee,  near  ten  years,  in  the  undisturbed  possession^  use  and  en- 
joyment of  the  land,  and  that  the  grantee  had  always,  by  both  language  and  eon- 
duct,  clearly  disclaimed  title. 

If  plaintiff,  in  trespass  to  try  title,  can  make  out  a  location  without  a  sunrey,  he  may, 
if  he  chooses,  proceed  without  one. 

In  a  declaration  in  trespass  to  try  title,  though  it  is  better,  it  is  not  necesssry  to  de- 
scribe a  dose  by  its  abuttals,  or  to  give  it  any  precise  identity: — ^it  may  be  described 
as  a  close  lying  in  Sumter  district 

Plaintiffs  in  trespass  to  try  title  declared  for  a  plantation  and  close  lying  in  l^umter 
district— in  one  count  giving  boundaries,  in  others  none: — they  showed  title  by 
proring  two  deeds  of  conveyance  from  defendant  to  their  ancestor  for  fifteen  or 
more  tracts  of  land  described  by  reference  to  the  original  grants,  and  they  piwed 
that  defendant  resided  on  and  used  some  of  the  lands  embraced  in  the  conveyanoes^ 
claiming  the  rest  as  parcel  of  his  entire  possessions — ^that  the  several  tracts  in  dis- 
pute lay  adjoining  each  other,  and  called  for  each  other :  on  this  proo^  the  jury 
found  for  the  plaintiffs  "  the  several  tracts  of  land  contained  in  the  deeds  of  coii- 
Teyance  given  by"  the  defendant,  dx.  "  bearing  date,''  &c  and  the  presidisg 
judge  certified  the  deeds  as  those  given  in  evidence,  and  referred  to  in  the  ver- 
dict:— on  appeal  hddf  that  the  description  in  the  verdict  sufficiently  corresponded 
with  the  description  in  the  declaration ;  that  the  verdict  was,  substantially,  a  find* 
ing  for  the  plaintiffs  of  the  land  in  dispute;  and  that  it  was  sufficiently  oertun. 

In  executing  a  writ  of  habere  facias  possessumenif  it  is  the  plaintiff's  duty  to  point  out 
the  land  to  the  sheriff,  and  to  take  possession,  at  his  peril,  of  only  so  much  as  his 
judgment  covera. 

Before  Withers,  J.  at  Sumter^  Spring  TertHj  1851. 

This  was  an  action  of  trespass  to  try  title.  The  first  count 
in  the  declaration  described  the  locus  in  quo  as  ''  a  certain  plan- 
tation, close  and  tract  of  land  of  the  plaintiffs,  situate,  lying  and 
being  in  Clarendon  county,  in  the  district  and  Stute  aforesaidi 
bounded  by  the  Santee  river,  and  by  lands  of  Richard  Richard- 
son, Mrs.  E.  P.  and  B.  Manning,  Jeptha  Dyson,  Edward  Brough- 
ton,  Richard  C.  Richardson,  and  others :" — the  second  count  de- 
scribed it  as — '^  a  certain  other  plantation  and  close  of  the  plain- 
tiffs, situate,  lying  and  being  at  and  near  Fulton,  in  Clarendon 
county,  in  the  district  and  State  aforesaid :" — and  the  third  and 
last  count  as — <^  a  certain  other  plantation  and  close  of  the  plain* 
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tifis,  situate,  lying  and  being  in  Clarendon  county,  in  the  dis- 
trict and  State  aforesaid." 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

<<  The  plaintiffs,  as  heirs  at  law  of  Edward  Broughton,  jr.  de- 
ceased, brought  this  action  of  trespass  to  try  the  title  (and  for 
mesne  profits)  to  a  number  of  tracts  of  land,  perhaps  as  many 
as  fifteen,  and  based  their  right  upon  two  deeds  of  conveyance 
in  the  statutory  form,  executed  by  the  defendant  and  delivered 
to  Edward  Brou^ton,  jr.  his  son,  the  one  on  the  16th  March, 
1838,  and  the  other  on  the  23d  October,  of  the  same  year,  the 
first  acknowledging  a  consideration  paid  of  $3000 ;  the  last, 
one  of  $2950.  James  B.  and  Thomas  C.  Richardson  were  wit- 
nesses to  the  execution  of  the  first  deed,  and  said  some  money 
was  received  and  counted  by  defendant  on  occasion  of  its  exe- 
cution. The  witnesses  to  the  last  deed  were  dead,  and  their 
handwriting  was  proved. 

'<  The  grounds  of  appeal  are  numerous,  and  have  been  extend- 
ed (with  no  objection  on  my  part)  since  the  first  notice  was 
served. .  I  hope  to  be  able  to  present  the  case  in  an  intelligible 
form,  without  following  the  order  of  the  grounds  of  appeal,  or 
referring  specifically  to  each. 

"  The  plaintiflfs's  case  was  presented  as  follows : — 1st.  Proof 
of  the  execution  of  the  deeds,  which  professed  to  convey  '  the 
following  tracts  of  land,'  and  then  described  each  tract,  by 
reference  to  a  grant  represented  to  cover  it,  with  boundaries. 
2d.  The  adduction  of  a  plat  by  John  N.  Barrillon,  who  was 
sworn  as  a  surveyor  appointed  for  plaintiffs,  who  explained  his 
plat,  and  what  he  had  done  in  obtaining  the  means  of  construct- 
ing it.  3d.  Some  evidence  of  the  value  of  the  lands,  in  refer- 
ence to  yearly  rent,  and  proof  that  defendant  had  continued  to 
live  where  he  had  long  lived  before  the  date  of  the  conveyan- 
ces, up  to  the  time  of  trial,  using  the  lands  whereon  he  resided, 
with  saw  and  grist  mills,  as  he  had  been  accustomed  to  do  ante- 
rior to  the  conveyances  to  his  son.  4th.  That  the  son  had  died 
in  1847,  and  a  written  notice  to  quit,  in  behalf  of  plaintiffs, 
served  on  the  defendant  in  January,  1848. 
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''  It  appeared  on  Barrillon's  cross-examination,  that,  although 
he  affirmed  he  was  satisfied  his  plat  presented  the  true  locatioti 
of  such  of  the  tracts  of  land  described  in  the  deeds  of  defend* 
ant  as  were  exhibited  upon  it,  (some  two  or  three  he  found  no 
traces  of,  and  did  not  delineate  at  all,)  yet  he  had  not  run  the 
lines  of  a  single  parcel,  nor  any  portion  of  any  line  of  more  than 
two  parcels.  Of  one  tract,  in  the  Wateree  Swamp,  he  had  run 
one  line  in  1832,  for  the  purposes  of  a  contest  then  waged  be- 
tween defendant  and  the  late  Governor  Manning.  Almost  the 
entire  plat  was  constructed  by  means  of  plats  of  adjacent  lands, 
owned  by  Richard  Richardson,  bounding  some  of  the  parcels  in 
question,  by  a  plat  of  re-survey,  made  by  Surveyor  Boyken  of 
other  adjoining  lands  bounding  other  parcels  in  question,  and  by 
the  use,  in  the  closet,  of  copies  of  the  grants  described  in  the 
defendant's  two  conveyances.  A  large  body  of  the  land  deline- 
ated, lay  in  the  swamp,  which  he  did  not  visit  at  all,  on  the  oc- 
casion of  this  survey.  He  said  he  had  given  Broughton  regular 
notice,  and  when  he  announced  his  readiness  to  proceed  with 
the  survey,  Broughton  offered  him  no  facilities,  but  said,  ^  if  Mrs. 
Epsey  Broughton  had  any  land  there,  she  wats  welcome  to  sur- 
vey it"  Whereupon  he  proceeded,  was  upon  the  ground  per- 
haps not  more  than  one  day  in  the  whole,  surveyed  a  part  of  a 
line  of  one  or  two  tracts,  and  with  the  means  thus  acquired,  and 
those  before  specified,  constructed  his  plat.  He  persevered  in 
affirming  his  belief  that  he  had  accurately  located  all  the  par- 
cels conveyed,  except  two  or  three,  and  that  defendant  resided 
on  and  used  some  of  the  lands  embraced  in  his  conveyanceS| 
claimmg  the  rest  as  parcel  of  his  entire  possessions.  He  said  the 
several  tracts  in  dispute  lay  adjoining  each  other,  and  called  lor 
each  other. 

^  The  defendant  opened  a  commission,  and  the  line  of  his  evi- 
dence being  anticipated,  objection  was  made  to  it  in  advance. — 
The  questions  propounded  to  the  witness  were  read,  and  indicated 
what  description  of  evidence  was  urged  and  objected  to,  and  it 
was  agreed  to  make  the  questions  to  be  decided  at  once. 

^  The  result  was,  that  I  excluded  evidence  proposed  by  defen- 
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dant,  to  the  effbct  that  his  conveyances  to  his  son  were,  by  the 
knowledge  of  both  parties,  intended  only  to  shield  the  lands 
conveyed  from  a  creditor,  pressing  a  demand  against  the  defen- 
dant, until  the  latter  could  pay  the  demand,  which  he  had  since 
done ;  that  no  consideration  moved  from  the  son,  in  reality,  in- 
asmuch as  the  money,  which  the  witnesses  to  the  first  deed  saw, 
was  the  defendant's  own  money,  and  it  was  used  on  the  occa- 
sion as  a  mere  blind  to  the  witnesses ;  that  the  actual  possession, 
use  and  enjoyment  of  the  land  remained,  as  before,  in  the  defen- 
dant, unquestioned  by  his  son ;  that  the  language  and  conduct 
of  the  latter  implied  a  clear  acknowledgement  oi  the  foregoing 
facts ;  that  by  both  he  had  disclaimed  title.  Such  evidence,  it 
was  insisted,  was  legally  available  for  defendant  to  shew,  1st. 
that  the  deeds  of  conveyance  were  utterly  void ;  2d.  that  at  any 
rate  the  proof,  if  admitted,  would  raise  a  resulting  trust  in  favor 
of  the  grantor,  whose  money  was  the  consideration ;  3d.  it  was 
pertinent  to  lay  a  foimdation  on  which  the  presumption  of  a  re- 
conveyance might  be  well  rested ;  4th.  to  sustain  the  maxim,  In 
pari  delicto  p^Hor  est  condiiio  defendentisj  out  possidentis* 

''  I  felt  constrained  by  authority,  and  I  suppose  it  was  well 
founded,  to  overrule  the  position  of  defendant.  I  did  not  per- 
ceive how  the  cases  of  Roberts  vs.  Roberts^  (2  Bamw.  d&  Aid. 
367)  and  Osborne  vs.  Moss  (7  John.  R.  161)  could  be  rebutted ; 
and  to  these  may  be  added  the  leading  case  of  Hawes  vs.  Lead- 
er^ (Croke,  James,  270,)  and  Jackson  vs.  Oamsey^  (16  John.  R. 
189.)  I  believe,  in  every  one  of  them,  the  defendant,  who  or 
whose  administrator  was  sued,  had  retained  possession,  and  the 
action  was  brought  to  enforce  a  contract  in  which  the  parties  to 
it  had  participated  in  the  fiaudulent  design.  In  Roberts  vs. 
Roberts^  and  Jackson  vs.  Oamsey^  the  action  was  to  recover 
land*  In  the  latter  the  idea  of  a  resulting  trust  was  also  urged, 
unavailingly,  for  the  defendant  As  to  the  presumption,  to  be 
buUt  upon  the  evidence  designed  for  that  purpose  and  rejected, 
of  a  re-conveyance  of  the  land  in  question,  it  appeared  to  me 
that  the  defendant's  fraud  was,  at  last,  the  only  basis  that  coidd 
be  found  for  that  position.    The  idea  implied  a  valid  convey- 
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ance  of  the  fee  to  Edward  Broughton,  Jr.  and  how  his  verbal 
dechirations,  his  omission  to  pay  taxes,  his  silent  or  evea  de- 
clared permission  to  the  defendant  to  sell  a  part,  and  such  like 
testimony,  could  operate  to  re-convey  the  fee  of  land,  I  was  un- 
able to  perceive. 

''  The  case  went  to  the  jury  upon  the  questions :  1st  whether 
any  trespass  had  been  proved ;  2d.  if  so,  upon  how  much  of  the 
land  conveyed  in  the  two  deeds  7  What  I  said  to  the  jury  on 
those  inquiries  was,  I  presume,  no  wise  objectionable  in  the  view 
of  defendant.  The  plaintiffs's  counsel  claimed  such  a  verdict 
as  the  jury  rendered,  to  wit :  ^^  We  find  for  the  plaintiffs  the 
several  tracts  of  land  contained  in  the  deeds  of  conveyance 
given  by  Edward  Broughton,  Sr.  to  Edward  Broughton,  Jr." 
(specifying  the  dates) ''  and  forty  dollars  damages  annually  from 
1st  January,  1848,  without  interest."  This  verdict  was  render- 
ed notwithstanding  the  expression  of  my  opinion,  that  such  a 
verdict  would  not  be  proper  in  this  action ;  but  that  the  verdict 
should  find  a  specific  parcel  of  land,  with  such  metes  and  bounds 
as  would  enable  the  sheriff  to  execute  a  writ  of  habere  facias 
possessionem.  To  this  effect  I  thought  was  the  decison  in  Jones 
vs.  Moore  ^  Owens,  a  case  from  Barnwell,  to  be  foimd,  I  be- 
lieve, among  the  unpublished  cases  of  the  May  Term  of  1860 : 
A  verdict  for  the  plaintiffs,  for  their  distributive  share  of  the 
land,  (which  was  as  a  whole,  definitely  found)  without  specify* 
ing  the  number  of  acres  found  for  plaintiffs,  was  set  aside,  as  a 
writ  of  possession  could  not  go  on  such  a  verdict ;  and  that  de- 
cision was  placed  (if  I  rightly  remember)  upon  the  authority  of 
Run.  on  Ejectment." 

The  defendant  appealed,  and  now  moved  in  arrest  of  judg- 
ment, on  the  grounds : 

1.  That  it  does  not  appear,  upon  the  jRbu^  of  the  record,  that 
the  lands  found  by  the  verdict  for  the  plaintiffs  are  the  same 
lands  described  in  the  declaration,  or  any  part  thereo£ 

2.  Because  the  finding  of  the  jury  is  irregular,  informal,  and 
a  nullity,  and  no  judgment  can  be  entered  up  thereon. 
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And,  failing  in  that  motion,  then  he  moved  for  a  new  trial, 
upon  the  foregoing,  as  well  as  the  following  grounds : 

1.  Because  the  description  of  the  lands  in  the  verdict  does  not 
correspond  with  the  description  of  the  lands  contained  in  the 
declaration,  or  any  part  thereof. 

2.  Because  no  actual  survey  of  the  lands  in  dispute  was  made, 
nor  any  identification  of  the  locus  in  quo  by  other  proof. 

3.  Because  there  was  no  evidence  that  the  lands  described  in 
the  declaration  are  the  same  lands  as  those  described  in  the 
deeds,  under  which  t)|e  plaintiffs  claim. 

4.  Because  his  Honor,  the  presiding  Judge,  refused  to  receive 
the  evidence  tendered  to  raise  the  presumption  of  a  re-convey- 
ance to  the  defendant  by  Edward  Broughton,  Jr.,  under  whom 
the  plaintiffs  claim. 

6.  Because  his  Honor  excluded  the  evidence  tendered  to  prove 
fraud  on  the  part  of  Edward  Broughton,  Jr.,  in  obtaining  the 
said  deeds,  under  which  the  plaintiffis  now  claim. 

6.  Because,  if  the  father  and  son  were  in  pari  deliciOf  the  fa- 
ther being  in  possession,  and  the  possession  having  never  been 
changed,  a  Court  of  Justice  ought  not  to  sustain  a  possessory 
action  on  the  part  of  the  son,  or  volunteers  claiming  under  him, 
but  leave  the  parties  as  they  found  them,  and  that  the  proof  to 
make  out  this  state  of  facts  was  improperly  excluded. 

DeSaussure,  Moses,  Haynsworth,  for  the  defendant 
B.  F.  Hunt,  Mayrant,  Richardson,  for  the  plaintiffs. 

Curia,  per  O'Neall,  J.  This  Court  concurs  with  the  Judge 
below  in  his  ruling,  that  the  evidence  offered  by  defendant  to 
shew  combination  between  him  and  his  son,  the  ancestor  of  the 
plaintiffs,  in  the  execution  of  the  deeds,  to  defeat  the  defendant's 
creditors,  was  inadmiscf^ble ;  and  to  his  reasoning  in  that  parti- 
cular, it  would  be  a  work  of  supererogation  to  undertake  to  add 
a  word. 

It  is  a  mistake  to  suppose,  that  the  parties  being  in  pari  deHc- 
to,  the  Court  will  refuse  the  remedy  demanded  by  the  plaintiffs. 
The  deed,  as  between  the  son  and  his  father,  is  perfectly  good. 
32 
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The  defendant,  by  a  stern,  but  a  proper  policy  of  the  law,  is  ex- 
cluded from  the  proof  which  would  shew  the  fraud.  He  is,  in 
this  respect,  the  actor ;  his  fraud  silences  and  estops  him  from 
averring  against  the  deed. 

I  am  free  to  confess,  that  I  think  a  case  might  be  made  out  fay 
one  similarly  situated  with  the  defendant,  where  a  re-conyey- 
ance  might  be  presumed,  and  where  there  had  been  a  long  pos- 
session in  the  grantor,  accompanied  by  acts,  or  admissions  of 
the  grantee,  unequivocally  conceding  the  title  to  be  in  the 
grantor.  But  here  the  proof  proposed,  did  not  come  up  to  this 
rule,  and  hence  could  prove  nothing. 

The  only  matter  deserving  serious  considerajUiDn,  is  that  which 
questions  the  sufficiency  of  the  verdict  The  dfth  rule  of  Coart, 
which  requires  a  surveyor  "  to  represent  ii>^is  plat,  as  nearly 
as  he  can,  the  different  enclosures  of  the  paj^ies,  and  the  extent 
or  boundaries,  within  which  each  party  ni^y  have  exercised 
acts  of  ownership,"  was  certainly  intended  to  give  the  Court  th« 
means  of  making  verdicts  certain,  where  they  depended  upon 
the  statute  of  limitations,  and  perhaps  affords  a  presumption 
that  the  surveys  made  under  the  rule  of  Court,  were  otherwise 
supposed  to  be  certain  enough.  It  was  once  supposed  a  survey 
in  all  cases  of  trespass  to  try  titles  was  necessary,  and  without 
it  no  verdict  could  be  rendered.  But  Frean  ads.  CruikshtmkSj 
(3  McC.  84,)  destroyed  that.  The  same  ruling  was  repeated  in 
Thomas  ^  Ashby  vs.  Jeter  ^  Abney  (1  HUl,  380.) 

Ever  since  Frean  ads.  Cruikshanksy  parties  have,  when  they 
chose,  been  permitted  to  run  the  risk  of  making  out  a  location, 
without  a  survey. 

It  is  not  necessary  in  a  declaration  to  describe  a  close  by  its 
abuttals,  or  to  give  it  any  precise  identity ;  it  may  be  described 
as  a  close  lying  in  Sumter  district  If  the  defendant  owns  any 
land  in  that  district,  he  may,  by  pleading  liberum  tenemefUuMf 
drive  the  plaintiff  to  the  necessity  of  new  assigning,  and  des- 
cribing the  close  by  its  abuttals.  In  general,  however,  it  is  best 
to  give  in  the  declaration,  as  precise  a  description  of  the  land  in 
dispute  as  possible.    That  was  done  here. 
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The  surveyor's  plat  was  made  up  of  such  uncertain  means, 
that  of  course  no  confidence  could  be  placed  in  it 

The  description  in  the  declaration  corresponded  with  the 
deeds,  and  the  verdict  refers  to  them  for  the  description  of  the 
land  found. 

I  perceive  no  objection  to  that,  for  it  is  only  adopting  one  por- 
tion of  the  evidence,  to  define  the  locus  in  qtio^  instead  of  ano- 
ther. The  surveyor's  plat  is  evidence  in  the  cause,  and  so  are 
the  deeds. 

Runnington,  in  his  treatise  on  Ejectment,  247,  speaking  of 
special  verdicts,  sajrs :  "  verdicts  are  not  to  be  taken  strictly,  like 
pleadings ;  on  the  contrary,  the  Court  will  collect  the  meaning 
of  the  jury,  if  they  give  such  a  verdict  that  they  can  understand 
them."  This  rule, -applicable  to  special  verdicts,  must  equally 
B^pfiy  to  a  general  verdict 

Taking  that  as  our  guide,  on  reading  this  verdict,  and  looking 
to  the  record  wh^e  the  lands  are  described,  and  ascertaining, 
from  the  Judge's  certificates  and  the  dates  of  the  deeds,  that 
they  were  given  in  evidence,  and  are  referred  to  by  the  jury  to 
ascertain  more  definitely  the  locus  in  qu4)^  what  is  to  prevent  us 
firom  giving  effect  to  the  verdict  ?  It  is  substantially  the  finding 
of  the  land  in  dispute  for  the  plaintiffs,  with  damages.  That 
such  a  verdict  is  good,  is  plain  from  Frean  ads.  Cruikshanks 
and  Thomas  ^  AsKby  vs.  Jeter  ^  Abney. 

The  only  object  of  defining  by  a  survey,  or  other  certain  mat- 
ter, the  land  recovered,  was  to  give  precision  and  certainty  to  the 
writ  of  habere  facuis  possessionem.  But,  it  seems,  there  is  no 
necessity  for  this ;  for  the  plaintiffs  are  bound  ''  not  only  to  point 
out  to  the  sheriff,  thai  of  which,  in  execution  of  the  writ,  he  is 
to  deliver  them  possession,  but  to  take  possession,  at  their  peril, 
of  only  thaty  to  which  they  have  tide."    (Run.  on  Eject  432.) 

The  motion  in  arrest  of  judgment,  or  for  a  new  trial,  is  dis- 
missed. 

Evans  and  Whitneb,  JJ.,  concurred. 

Frost,  J.,  disseiUing.    The  declaration  described  the  land 
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as  one  entiie  tract.  By  this  description,  the  plaintiffs  claim,  as 
included  in  the  external  boundaries,  fifteen  or  more  tracts  of 
land,  which  the  defendant,  by  two  deeds,  had  conveyed  to  his 
son,  Edward  Broughton,  junior.  Barrillon,  who  had  been  ap- 
pointed surveyor  of  the  plaintiffs,  by  an  order  of  Court,  returned 
a  plat  of  the  land,  and  was  examined  as  a  witness.  He  testi- 
fied that  he  had  located,  as  represented  in  the  plat,  all  the  par- 
cels, except  two  or  three.  The  Circuit  Judge  was  not  satisfied 
with  the  evidence  of  the  location ;  and  to  obviate  the  effect  of 
his  observations  to  the  jury  on  that  subject,  the  attorney  for  the 
plaintiffs  tendered  to  the  jury  the  form  of  a  verdict,  which  they 
adopted,  and  accordingly  found  ''  for  the  plaintiffs,  the  several 
tracts  of  land,  conveyed  in  the  deeds  of  Edward  Broughton, 
senior,  to  Edward  Broughton,  junior."  These  deeds  were  certi- 
fied by  the  Judge  who  tried  the  case,  to  be  those  referred  to  in 
the  verdict. 

If  an  action  of  trespass  to  try  title  is  brought  to  recover  seve- 
*ial  tracts  of  land,  the  plaintiff  may  combine  them  all  in  one 
description,  by  the  external  boundaries  of  the  whole,  if  they  be 
contiguous ;  or  he  may  declare  for  the  several  tracts,  by  a  de- 
scription of  each.  But  whichever  mode  of  description  may  be 
adopted,  the  plaintiff  cannot  recover  any  more  than  he  can  lo- 
cate :  because  a  judgment  cannot  be  rendered  for  land  which  is 
not  shewn  to  exist ;  and  a  trespass  cannot  be  proved  on  land  of 
which  no  locality  is  shewn.  If  it  is  not  shewn  that  the  tracts 
are  contiguous,  and  united  under  one  possession,  a  recovery  for 
all  the  tracts  cannot  be  supported  by  proof  of  a  trespass  on  one 
of  them.  It  cannot  be  known  where  two  or  three  tracts,  not 
located,  may  be  situate.  The  tracts,  not  located  in  this  case, 
may  not  lie  in  Sumter  district  The  plaintiffs,  then,  do  not,  by 
taking  a  verdict  for  the  several  tracts  included  in  the  deeds,  es- 
cape from  the  objection  that  no  judgment  can  be  rendered  for 
the  entire  tract  described  in  the  declaration,  because  two  or  three 
of  the  tracts  were  not  located,  nor  shewn  to  be  comprehended  in 
the  description.  On  this  ground  alone,  the  verdict  should  be  set 
^ide  and  a  new  trial  granted. 
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But  the  most  important  ground  of  exception  to  the  verdict  is, 
that  it  is  variant  from  the  issue  made  by  the  record. 

The  design  of  all  the  rules  of  pleading  is,  to  attain  and  present 
a  certain  issue  of  law  for  the  Court,  or  of  fact  for  the  jury.  The 
declaration  must  state  a  sufficient  cause  of  action,  to  support  a 
judgment  for  the  plamtiff.  If  it  does  not,  as  a  general  rule,  judg- 
ment will  be  arrested  after  verdict.  The  defendant  must  answer 
the  plaintiff's  case,  or  his  plea  will  be  overruled,  on  demurrer. 
The  replication  must  not  depart  from  the  case  made  by  the 
plaintiff  in  the  declaration.  Evidence  must  be  confined  to  the 
issue.  No  certain  issue  can  be  presented,  if  the  subject  of  the 
issue  be  uncertain.  Hence  the  necessity  that,  in  the  declaration, 
the  subject,  of  which  recovery  is  sought  by  the  action,  should  be 
described  with  particularity.  The  rules  of  pleading  form  a  sys- 
tem of  vexatious  annoyance  and  expense,  if  it  be  not  required 
that  the  verdict  should  be  confined  to  the  issue.  It  would  be 
very  idle  and  absurd  to  direct  all  the  pleadings  to  the  statement 
of  a  precise  issue  of  fact,  to  be  submitted  to  the  jury,  whilst  the 
jury  are  not  restrained,  in  their  verdict,  to  the  issue  submitted. 
The  judgment  must  conform  to  the  verdict ;  and  if  the  verdict 
vary  from  the  issue,  the  judgment  will  be  unsupported  by  the 
record,  and  present  the  inconsistency,  a  judgment  affirming  the 
right  of  the  plaintiff  to  a  subject,  which  does  not  appear,  by  the 
proceedings  on  which  the  judgment  is  rendered,  to  have  been 
submitted  to  the  consideration  of  the  CJourt.  The  rule  of  prac- 
tice is  well  stated  in  Playier^s  case,  6  Rep.  36.  The  declara- 
tion ought  to  reduce  the  generality  of  the  writ  to  a  particularity, 
and  to  declare  that,  with  certainty,  which  is  briefly  touched  in 
the  writ ;  to  which  the  defendant  may  make  a  certain  answer ; 
and  on  which  a  certain  judgment  may  be  rendered,  quia  oportet 
quod  certa  res  deduccUur  in  judicium. 

Less  certainty  is  required  in  the  statement  of  the  subject  of 
the  acticm,  when  it  is  brought  for  damages,  than  when  it  is 
brought  for  the  recovery  of  a  particular  thing:  When  damages 
only  are  given,  an  imperfect  statement  of  the  plaintiff's  cause  of 
action  may  be  cured  by  intendment    But  the  rule  applies  to  all 
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forms  of  action,  that  the  verdict  must  not  be  variant  from  the 
declaration ;  as  if  the  verdict  finds  a  bond  or  contract  diffeieat 
from  that  declared  on ;  or,  in  slander,  words  different  from  those  set 
out  If  the  action  is  brought  for  a  certain  thing,  it  must  be  cer- 
tainly described,  in  order  that  it  may  be  identified,  whether  the 
subject  of  the  action  be  a  chattel  or  land.  In  detinue,  the  de- 
claration must  describe  the  chattel  demanded,  so  certainly,  that 
it  may,  be  known,  to  be  delivered  to  the  plaintiff  in  specie. 
Com.  Dig.  Pleader,  Detinue.  In  real  actions  the  land  must  be 
described  with  minute  exactness,  extending  to  the  precise  num- 
ber of  acres  and  the  quality  of  the  land,  as  it  may  be  commcm, 
pasture,  or  arable.  In  ejectment  less  particularity  is  required. 
The  reason  assigned  is,  that  in  this  action  the  land  is  not  recov- 
ered ;  but  only  the  possession.  In  our  action  of  trespass  to  try 
title,  the  reason  for  the  exception  of  ejectment  from  the  rule  that 
obtains  in  real  actions,  does  not  apply.  Since  ejectment  has  be- 
come, in  England,  the  most  common  action  for  trying  the  title 
to  land,  the  reason  has  ceased  there  also.  Yet  still,  in  ejectment, 
a  less  exact  description  of  the  land  is  required,  than  in  real  ac- 
tions. But  a  practical  degree  of  certainty  in  the  pleadings  and 
verdict  is  enforced.  In  Luxtm  vs.  Andrews^  March's  new  cases, 
ejectment  was  brought  for  a  messuage.  The  jury  found  the  de- 
fendant guilty,  as  to  so  much  of  the  messuage  as  stood  upon  a  cer- 
tain river.  A  distincticm  was  taken  between  trespass,  in  which 
damages  only  could  be  recovered,  and  ejectment,  in  which  the 
thing  itself  is  recovered ;  and  it  was  held,  that  though  a  verdict, 
which  finds  only  a  part  of  the  land  demanded,  is  good,  it  can 
only  be  so  when  it  finds  a  certain  part,  because,  otherwise,  the 
Court  cannot  give  judgment  Crawley^  X  differed  from  the 
Court,  and  argued  ''  that  the  verdict  should  be  good,  because  the 
demand  here  is  certain  (that  is,  certainly  described  in  the  decla- 
lation)  although  the  jury  found  it  only  in  tanto  ;  but  if  the  writ 
had  been  brought  in  the  terms  of  the  verdict,  it  would  not  ha^e 
been  good."  To  which  it  was  replied,  by  Reeve^  J.,  ^  that  which 
is  naught  in  the  demand,  is  naught  in  the  verdict ;  and,  theieftie. 
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naught  in  the  judgment ;  and,  theiefoTe,  the  Court  could  not 
give  judgment" 

In  our  Courts,  no  satis&ctory  rule  respecting  the  requisite  cer- 
tainty of  the  description  and  verdict,  in  trespass  to  try  title,  is  to 
be  found.  In  Heyward  vs.  Bennetty  (3  Brev.  113,)  the  verdict 
found  for  the  plaintiff  "  all  the  lands  laying  westward  of  Cox's 
creek,  from  the  mouth  thereof  upwards,  until  it  intersects 
the  first  boundary  line  it  comes  to."  A  new  trial  was  G^ranted 
on  account  of  the  uncertainty.  In  Itohiffe  vs.  Hunter j  (Haip. 
184,)  the  declaration  described  the  land  as  "  the  plantation  called 
Green  Grove,  lying  on  the  north-east  side  of  the  road  to  Ashley 
ferry."  The  verdict  found  for  the  plaintiff  the  land  described 
in  the  declaration.  The  judgment  of  the  Court,  refusing  a  new 
trial,  was  sustained,  on  the  ground  that  the  defendant  had  made 
de&ult,  and  thereby  admitted  the  locus  in  quo.  The  case  of 
Frean  ads.  Cruikshanks^  may  be  cited  to  maintain  the  opinion  of 
the  Court  in  the  case  now  adjudged.  The  declaration  charged 
a  trespass  on  the  lot  and  close  of  the  plaintiff  in  State  Street 
in  Charleston.  The  verdict  found  for  the  plaintiff  the  lot, 
addiag  the  boundaries.  On  a  motion  for  a  new  trial,  it  was  ad- 
mitted the  verdict  could  not  supply  the  imperfect  description  in 
the  declaration ;  but  it  was  held  good  ''  as  a  general  verdict  for 
the  plaintiff;"  and  it  was  intimated  that  the  description  might 
be  sufficient,  because  the  plaintiff  had  to  point  out  to  the  sheriff 
the  close  recovered,  and  must  take  possession  at  his  peril.  It  is 
difficult  to  comprehend  what  is  meant  by  a  good  ''  general  ver- 
dict for  the  plaintiff."  If  the  additional  description  is  expunged 
from  the  verdict,  it  finds  for  the  plaintiff  premises,  by  a  descrip- 
tion, confessed  in  the  opinion  of  the  Court,  to.  be  insufficient  to 
identify  them.  A  good  ^'  general  verdict  for  the  plaintiff,"  then, 
seems  to  mean  a  verdict  which  finds  for  the  plaintiff  a  lot  or 
tract  of  land,  without  certainly  ascertaining  what  particular  tot 
or  tract  of  land  it  is.  The  judgment  on  such  a  verdict  can  only 
be,  that  the  plaintiff  recover  a  tract  of  land  undesignated,  and, 
therefore,  unknown,  with  the  authority  of  the  Court  to  take  pos- 
session of  it  at  his  peril.    In  Joneays.  Moore^T  Owens^  (SStiob. 
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134,)  this  Court  made  some  advance  towards  establishing  a  nde 
of  practical  certainty,  in  trespass  to  try  title,  by  holding,  that  a 
verdict  for  an  undivided  distributive  share  of  land  is  void,  for 
uncertainty ;  and  that  such  an  interest  should  be  designated  as 
a  certain  aliquot  part  of  the  land,  or  otherwise  certainly  ex- 
I»essed. 

By  our  practice,  the  land  claimed  in  an  action  to  try  title,  is 
usually  described  in  the  declaration  by  the  description  used  in 
the  plaintiff's  title  deeds ;  though  sometimes,  by  other  and  noore 
accurate  metes  and  boundaries.  A  surveyor  is  appointed  by  the 
Comt  to  survey  the  plaintiff's  claim,  and  is  required  to  return  to 
the  Court  a  plat  of  the  land,  exhibiting  its  shape,  boundaries,  and 
the  marks  of  its  location.  The  verdict  may  find  the  premises 
described  in  the  declaration ;  or,  which  is  more  common,  because 
more  certain,  the  verdict  may  describe  the  land  found  for  the 
plaintiff,  by  reference  to  the  plat.  This  is  certified  by  the  Judge, 
and  becomes  a  part  of  the  record.  On  the  trial,  the  surveyor, 
and  other  witnesses,  if  necessary,  are  examined  to  prove  the  \o^ 
cation  of  the  land  claimed  by  the  plaintiff,  and  that  it  is  lepre* 
sented  by  the  plat.  If  the  plaintiff  fails  to  locate  his  claim,  or 
succeeds  only  partially,  his  action  is  defeated,  in  whole  or  in 
part  It  has  never  been  heretofore  permitted,  when  the  plaintiff 
has  failed  to  prove  the  location  of  the  land  described  in  die  det 
claration,  that  he  should  take  a  verdict  for  the  lands  described 
in  the  deeds  produced  in  evidence  of  his  title. 

If  the  verdict  may  vary  from  the  issue,  and  find  for  the  plain- 
tiff,  land,  by  some  other  description  than  that  set  out  in  the  plead* 
ing,  it  is  a  useless  form  to  require  any  description  of  the  land 
demanded  in  the  declaration.  The  parties  may  as  well  go  to 
trial  on  a  blank  sheet  of  paper,  with  liberty  to  the  plaintiff  to 
take  a  verdict  for  any  lands  for  which  he  may  prove  the  title 
deeds. 

It  may  be  affirmed,  in  support  of  the  judgment  of  the  Court, 
that  it  is  sufficient  if  the  verdict  finds,  substaotially,  the  matter 
in  issue.  That  is  true,  as  a  general  rule.  But  a  verdict,  to  be 
supported  as  a  substantial  finding,  must  find  the  matter  in  issne^ 
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as  certainly  as  if  the  finding  conformed  to  the  issue.  There  must 
be  no  uncertainty  whether  the  thing  found*  is  identical  with  the 
thing  described  in  the  pleading.  If  the  verdict  finds  the  subject 
of  recovery,  by  terms  of  description  different  from  those  which 
describe  the  subject  of  litigation,  it  must  be  uncertain  whether 
the  subject  found  is  the  same  as  that  demanded.  Extrinsic  evi- 
dence is  necessary  to  shew  the  identity.  Less  certainty  should 
not  be  permitted  in  a  judgment,  than  in  other  assurances  of 
title.  The  law  exacts  that  certainty  in  deeds,  and  other  written 
instruments  of  contracts  or  transfer  of  title,  that  no  parol  evi- 
dence can  be  received  to  add  to,  vary^  or  explain  them.  The 
very  fact  that  a  verdict  does  not  conform  to  the  issue,  excites 
suspicion  that  it  does  not  find  the  subject  of  the  issue.  If  it 
were  not  so,  why  should  the  verdict  vary  from  the  prescribed 
form  ?  A  title  to  land  is  wortli  nothing  if  it  be  not  located.  Lo- 
cation is  the  most  frequent  subject  of  litigation.  A  verdict,  which 
finds  the  lands  described  in  the  plaintiff's  title  deeds,  presents 
all  the  uncertainty  and  litigation  which  must  attend  the  location 
of  them.  Such  a  verdict  is  very  different  from  a  verdict  which 
finds  the  land  by  reference  to  the  plat,  in  evidence  on  the  trial. 
The  plat  identifies  the  subject  of  recovery  more  certainly  than 
any  terms  of  verbal  description  could  do ;  and  a  verdict  refer- 
ring to  it  may  well  be  supported  as  a  substantial  finding,  be- 
cause more  certain  than  if  it  referred  to  the  description  in  the 
declaration. 

In  Connor  vs.  West^  (5  Burr.  2672,)  Lord  Mansfield  affirmed 
thieit,  in  ejectment,  the  certainty  of  the  description  need  not  be 
such,  as  that  the  sheriff  might  know  of  what  to  put  the  plaintiff 
in  possession ;  because  the  plaintiff  must  point  out  the  land  to 
the  sheriff,  and  take  possession,  at  his  peril ;  and,  if  necessary, 
an  issue  may  be  directed  to  ascertain  what  land  is  recovered  by 
the  judgment  The  condition  of  land  in  England  is  widely 
different  from  its  condition  in  this  State.  The  obnoxious  ten- 
dency of  such  a  rule  must  be  obviated,  there,  in  some  way,  not 
intelligible  without  familiarity  with  the  practice  in  the  English 
Courts.    The  rule  is  inapplicable,  in  practice,  to  actions  for  the 
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recovery  of  land  in  this  State ;  and,  in  theory,  inconsistent  with 
any  useful  purpose  of  a  judicial  xecoyery.  In  England,  every 
close  is  known  by  its  exact  dimension,  and  located  by  immemo- 
rial boundaries.  In  this  State,  many  conflicting  grants  cover  the 
same  tract.  Deeds  of  conveyance  too  conmionly  manifest  the 
unskilfulness  and  ignorance  of  those  who  draw  them.  No  ac- 
curacy is  found  in  surveys  and  plats  of  land.  The  boundaries 
ci  a  tract  of  land  have  to  be  traced  along  lines,  indicated  by 
marks  on  trees,  and  by  stakes  and  stumps,  and  other  evidence 
equally  perishable  and  un<5ertain.  Location  is  the  most  frequent 
issue  in  actions  of  trespass  to  try  title.  A  verdict,  finding  for 
the  plaintiff  the  land  contained  in  his  deeds,  leaves  undecided 
the  most  disputable  subject  of  the  litigation. 

A  judgment,  on  such  a  verdict,  is  worthless  for  any  practical 
purpose,  and  a  useless  form. 

By  what  terms  shall  a  judgment  be  characterised,  which  ad- 
judges to  the  plaintiff  fifteen  tracts  of  land  somewhere,  and 
sends  the  plaintiff  and  sheriff  to  hunt  for  them,  and  take  pos- 
session at  their  peril  ?  The  plaintiff  might  have  done  this  with- 
out going  to  law.  Such  a  judgment  only  serves  to  originate 
fresh  contention.  If  the  plaintiff  and  person  in  possession  are 
orderly  men,  they  may  join  in  an  issue  to  try  what  has  been  ad- 
judged. But  the  party  in  possession  may  reject  such  proposal, 
and  resist  any  attempt  to  dispossess  them.  A  posse  is  summoned 
on  one  side,  and  friends  called  in  aid  by  the  other ;  and  the  issue 
on  the  judgment  of  the  CoUrt,  to  determine  what  is  adjudged, 
may  be  involved  in  the  plea  of  not  guilty,  on  an  indictment  for 
riot  or  murder. 

Withers,  J.  Since  the  case  of  Janes  vs.  Moore  ^  OumUj  I 
(^ncur  in  dissenting  in  this  case. 

Motion  dismissed. 
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Jane  Barton  and  P.  Alexander^  oAwlx.  and  adrrir*  of  Bailey 
Barton,  deceased,  vs.  W.  W.  Anderson. 

Plaintiffs's  intestate  took  from  D.  a  sealed  note  for  tlie  price  of  a  horse,  which  he  de- 
livered to  D. ;  defendant  afterwards  was  induced  to  execute  the  note,  as  co-obligor, 
on  the  assurance  of  the  plaintiffs's  intestate  that  he  should  get  the  horse  on  send- 
ing for  him  to  D.,  and  that,  if  he  did  not  get  him,  he  would  not  be  held  responsible ; 
defendant  applied  for  the  horse,  and  failed  to  get  him.  On  this  proof  the  jury,  in 
an  action  on  the  sealed  note,  found  for  the  defendant ;  and,  on  appeal,  the  verdict 
was  sustained,  the  Court  koldmg  that  the  defence  was  a  valid  one. 

Before  CNeall,  X,  at  Abbeville,  Fall  Term,  1849. 

The  report  of  his  Honor,  the  presiding  Jndge,  is  as  follows : 

^^  In  this  case,  (which  was  an  action  of  debt  on  a  sealed  note,) 
the  defendant  signed  the  note  sometime  after  the  first  obligor  had 
signed  it  It  was  given  for  a  horse  called  Ben  Day,  which  had 
been,  previous  to  the  defendant's  execution  of  the  sealed  note, 
delivered  to  Donald,  the  first  obligor. 

''  To  induce  the  defenditnt  to  execute  the  note.  Barton,  the  in- 
testate, told  him  he  would  insuro  that  he  should  get  the  horse 
on  sending  for  him,  and  if  he  did  not,  he  would  not  hold  him 
responsible. 

''  The  plaintifiis  objected  to  this  evidence,  as  adding  to  or  alter- 
ing a  written  contract,  by  parol.  I  thought  the  fact  of  inducing 
the  defendant  to  sign  by  warranting  that  he  would  get  the  horse, 
which  was  then  in  the  possession  of  another,  was  the  considera- 
tion of  the  note,  so  &r  as  the  defendant  was  concerned,  and 
therefore  admissible. 

^'  The  defendant  proved  that  he  applied  for  the  horse,  and 
could  not  obtain  him. 

^  The  case  was  submitted  to  the  jury,  who  found  for  the  de- 
fendant" 

The  plaintifis  appealed,  and  now  moved  for  a  new  trial,  on 
the  grounds : 

1st  Because  his  Honor  admitted  parol  evidence  to  vary  and 
add  to  a  written  contmct 
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2d.  Becaase  his  Honor  instructed  the  jury  that  a  contract  of 
sale  existed  between  the  said  defendant  and  Bailey  Barton  in 
his  hfetime,  plaintiffs's  intestate ;  and  the  said  Bailey  Barlon  had 
insured  the  delivery  of  the  horse,  the  consideration  of  the  single 
bill  sued  on. 

Thomson  ^  Fairy  for  the  motion. 
JoneSf  contra. 

Curia^  per  Withers,  J.  The  true  ground  of  the  defence  re- 
lates to  the  execution  of  this  contract,  and  not  to  the  considera- 
tion. When  that  distinction  is  observed,  it  will  be  admitted  that 
it  excludes  the  fruitful  topic  of  admitting  parol  testimony  to 
vary,  by  addition  or  subtraction,  a  written  contract,  or  to  explain 
the  unambiguous  terms  of  it. 

The  nature  of  the  defence  is  quite  similar  to  that  which  was 
resorted  to  in  the  cases  of  Mcartin  4*  WdUcer  vs.  Strtblingy  (1 
Sp.  23,)  and  HAranda  vs.  Houston,  (25  Eng.  C.  L.  R.  516.)  In 
both,  the  action  was  debt  on  sealed  instruments.  Stribling 
sought  to  defend  himself,  on  the  ground  that  Martin  &  Walker, 
by  an  agent,  induced  him  to  become  surety  for  McCullough,  by 
a  stipulation  that  the  latter  should  assign  books  of  account  as  a 
counter  security.  Stribling  would  have  been  successful,  but  for 
lack  of  proof  It  was  not  proved  that  the  agent  of  the  plaintifis 
in  that  case  guaranteed  any  such  thing,  though  Stribling  was  no 
doubt  informed  that  McCullough  had  promised  to  do  so,  and  re- 
lied on  it.  The  observation  of  the  Court  was,  "  the  proof  did 
not  make  out  any  such  fraud  on  the  part  of  Caldwell." 

In  the  other  case  cited,  fraud,  covin  and  misrepresentation 
constituted  the  ground  urged  in  the  drfence ;  and  it  was  unsuc- 
cessful only  by  reason  of  insufficient  proof  It  was,  however, 
only  a  decision  at  Nisi  Prius,  before  Alderson,  B.  The  fact 
relied  upon  was,  that  the  bond,  which  was  the  cause  of  action, 
was  executed  to  secure  the  payment  of  £350,  agreed  to  be  given 
as  the  purchase  money  for  a  medical  business ;  that  the  plain- 
tiff's testator  had  represented  the  business  to  be  worth  £900  a 
year,  and  that  it  was  worth  nothing  near  that  sum.    Neither  in 
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that  case  nor  in  Stribling's  was  a  doubt  sunnised  that  the  de- 
fence would  be  valid  if  the  evidence  supported  it ;  that,  in  law, 
it  would  amount  to  fraud  in  procuring  the  contract. 

In  the  case  before  us,  the  proof  was^  that  the  plaintiffis's  intes- 
tate insured  that  the  defendant  should  get  the  horse,  Ben  Day, 
for  which  the  note  had  been  executed,  by  another,  by  sending 
for  him  to  that  other ;  that  defendant  had  appUed  for,  and  &iled 
to  get  him ;  t}iat,  on  this  sole  inducement,  so  held  out,  and  failing, 
the  defendant  executed  the  note.  As  the  jury  have  found  the  fact 
for  the  defendant,  and  as  it  constitutes  a  valid  defence,  when  so 
established,  it  follows  that  this  motion  must  be  refused ;  and  it 
is  ordered  accordingly. 

CNeall,  Evans  and  Whitner,  JJ.,  concurred. 

Frost,  J.,  absent  at  the  argument. 

Motion  refused. 


J.  X  Vandiver  vs.  E.  Hammet. 

An  action  will  not  lie  on  a  judgment,  so  long  as  it  can  be  enforced  by  execution. 

An  action  on  a  magistrate's  judgment  is  not  barred  by  the  statute  of  limitations  until 
four  years  after  an  action  may  be  commenced  thereon: — to  an  action,  therefore,  on 
such  a  judgment,  rendered  before  the  Act  of  1847,  and  enforceable  by  execution 
within  a  year  and  a  day,  hdd  that  the  statute  was  no  bai^-the  action  haring  been 
commenced  more  than  four  years  from  the  date  of  the  judgment,  but  within  four 
years  from  the  expiration  of  the  year  and  day. 

Before  Withers,  J.,  at  Spartanburg^  FaU  Term^  1850. 

Summons,  issued  3d  December,  1849,  on  a  magistrate's  judg- 
ment, dated  28th  July,  1845.    Plea,  the  statute  of  limitations. 
Decree  for  defendant,  which,  on  appeal,  was  sustained  by  his 
Honor,  the  Circuit  Judge. 
.  The  appeal  was  now  brought  before  this  CoutL 

Boboy  for  the  appellant 
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Curia,  per  Evans,  J.  In  Oriffin  vs.  &aion^  (2  Bail.  68,)  it 
was  decided  that  a  magistrate's  judgment  was  not  a  record,  and 
an  action  on  it  was  barred  by  the  statute  of  limitations  in  four 
years,  but  nothing  is  said  as  to  the  time  when  the  statute  begins 
to  run.  In  Lee  vs.  CHles,  (1  Bail.  449,)  it  was  held  that  execu- 
tion may  issue  on  a  magistrate's  judgment  at  any  time  within  a 
year  and  day,  and  no  action  on  it  can  be  brought  within  that 
time.  The  principle  of  this  case  is,  that  no  actign  will  lie  on  a 
judgment  which  can  then  be  enforced,  for  the  plaintiff  already 
has  an  enforceable  execution,  and  that  is  all  he  would  get  by 
his  new  action.  It  follows,  from  this,  that  the  plaintiff  had  no 
right  of  action  until  after  the  expiration  of  the  year  and  day — 
and  the  statute  does  not  commence  to  run  until  an  action  lies. 
The  year  and  day  from  the  date  of  the  judgment  did  not  expire 
until  July,  1846,  and  this  action  was  brought  in  December^  1849, 
only  three  years  and  five  months  from  the  time  the  plaintiff  could 
have  brought  his  action,  and  of  course  he  was  not  barred.  The 
Act  of  1847  extends  the  period  within  which  a  magistrate's  judg- 
ment may  be  enforced  to  four  years ;  but  that  Act  is  prospective, 
and  does  not  apply  to  this  case.  The  motion  to  reverse  the 
magistrate's  judgment  is  granted. 

O'Neall,  Frost,  Withers  and  Whitner,  JX,  concurred. 

Motion  granted. 


Townsend,  Arnold  4*  Co.  vs.  Henry  A,  Meeize. 

PUdndflfs  in  a  judgment,  confessed  to  indemnify  them  as  sareties  on  defendant's  ofr 
eial  bond,  cannot  be  ruled,  at  the  instance  of  a  junior  judgment  creditor,  to  shov 
cause  why  their  judgment,  so  iar  as  it  respects  the  junior  judgment,  should  not 
be  vacated,  except  for  the  amounts  for  which  the  plaintiffs  have  been  actually  made 
liable  as  sureties ;  and  to  set  forth,  on  oath,  what  amounts  they  liaTe  been  mftde 
liable  for,  and  what  sums  they  have  paid  as  suvetiet. 

Before  Withers,  J.  at  Lexington,  Sjpring  Term,  1851. 

In  the  case  of  Townsend,  Arnold  4*  Co.  vs.  Kleckley,  (ante 
p.  206)  the  Court  having  ruled  that  the  sheriff  was  bound  to  re* 
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gaxd  as  an  existing  lien,  to  its  full  amount}  the  execution  found- 
ed on  the  judgment  of  Mich.  Drafts  and  others,  sureties  of 
Meeize ;  and,  in  the  opinion  delivered  in  the  Appeal  Conrt,  it 
having  been  suggested,  that  proper  proceedings  should  be  had 
to  vacate  or  reduce  the  judgment,  if  less  was  due  upon  it  than 
appeared  upon  its  &ce,  Townsend,  Arnold  d&  Co.  submitted  the 
following  motion,  supposing  such  to  be  the  proceeding  indicated. 

On  motion  of  L.  Boozer,  attorney  for  plaintiffs  in  the  case  of 
Townsend,  Arnold  &;  Co.  against  Henry  A.  Meetze,  it  is  ordered 
that  Mich.  Drafts  and  the  other  plaintiffs  in  the  judgment  ccm- 
fossed  to  them  by  Henry  A.  Meetze,  do  shew  cause  on  the  first 
day  of  the  next  term,  why  the  said  judgment  so  confessed  to 
indemnify  them  as  sureties  to  the  official  bond  of  H.  A.  Meetze, 
as  Commissioner  in  Equity  for  Lexington  district  or  otherwise, 
should  not,  so  far  as  respects  the  judgment  and  execution  afore- 
said of  Townsend,  Arnold  d&  Co.  against  Henry  A.  Meetze,  and 
other  judgments  and  executions  against  H.  A.  Meetze,  junior  to 
the  said  confession,  be  vacated,  except  for  the  amounts  for  which 
the  said  sureties  have  been  actually  made  liable  as  sureties  to 
the  said  official  bond  or  otherwise ;  and  that  they  set  forth  and 
shew  upon  oath,  the  amounts  for  which  they  have  actually  been 
made  liable  in  consequence  of  their  said  suretyship,  what  defal- 
cations in  office  have  been  made  by  H.  A.  Meetze,  and  what 
sums  they  have  paid  in  consequence  thereof. 

Which  motion  .his  Honor  refused  to  grant:  whereupon,  the 
plaintiffs,  Townsend,  Arnold  60  Co.  appealed,  upon  the  ground, 
that  the  said  order  ought  to  have  been  granted,  no  other  course 
being  open,  in  this  Court,  whereby  the  true  amount  due  upon 
the  said  confession  of  judgment  can  be  ascertained,  and  the  pro- 
ceeds of  the  sales  of  H.  A.  Meetze's  property  can  be  justly  and 
legally  distributed  among  his  judgment  creditors. 

W.  F.  DeSaussure^  for  the  motion. 
JPWr,  contra. 

Ouria^  per  Frost,  J.  It  is  necessary  to  add,  in  explanation 
of  the  ease  stated  in  the  brief,  that  the  judgment  of  Drafts  and 
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Others  against  Meetze,  is  prior  to  the  judgment  of  Townaend, 
Arnold  &,  Co.  and  was  confessed  on  a  bond  of  Meetxe  to  Drafts 
and  others,  sureties  of  Meetze  on  his  official  bond,  as  CkMnmis- 
sioner  in  Equity  for  Lexington  district,  to  indemnify  them 
against  any  liability  which  they  might  incur. 

The  case  is  that  of  a  junior  judgment  creditor  contesting  the 
validity  of  a  senior  judgment,  or  the  amount  actually  due  on  it. 
The  practice  in  such  cases  is,  that  on  sufficient  affidavits  and 
cause  shewn,  a  rule  is  granted  against  the  plaintiff  in  the  senior 
judgment  to  shew  cause,  at  the  succeeding  term,  why  an  issue 
should  not  be  ordered  to  try  the  validity  of  the  judgm^it  in 
whole  or  in  part ;  and  i^  on  the  return  of  the  rule,  no  sufficient 
cause  is  shewn,  an  issue  is  ordered.  Paa^y  vs.  Undenooodj  (1 
Hill,  262).  That  course  was  pursued  with  an  icdamnity  judg- 
ment Bevinsy^  Earle  ^  Ce.9s.  Dunham,  (1  Sp«  39).  Whether 
in  the  case  of  an  indemnity  judgment,  which  establishes  no 
actual  certain  debt,  but  is  intended  to  protect  against  future  lia- 
bilities, contingent  and  uncertain  in  amount,  the  plamtiff  in 
such  judgment  should  not  be  made  the  actor  in  the  issue  and 
required  to  prove  the  amount  he  may  claim  under  the  judgment, 
it  is  not  material  in  this  case  to  determine. 

The  proposed  rule  is  contrary  to  the  practice  of  the  Court  It 
calls  on  the  sureties  to  shew  cause  why  their  judgment  should 
not  be  vacated,  except  for  the  amounts  for  which  they  have  ac- 
tually been  made  liable ;  and  to  discover,  oq  oath,  what  de&l- 
cations  in  office  have  been  made  by  Meetze ;  and  what  sums 
they  have  paid  in  consequence  thereof.  An  issue  is  not  de- 
manded. A  discovery,  on  oath,  of  matters  material  to  such  an 
issue,  is  required  of  the  sureties.  By  the  common  law,  a  party 
Utigant  is  not  permitted  and  cannot  be  compelled  to  testify  in  an 
issue  on  which  final  judgment  is  to  be  rendered  on  the  subject  of 
the  litigation.  When  a  discovery  on  oath  of  one  of  the  parties 
may  be  demanded,  it  can  only  be  enforced  in  the  Court  of  Equi- 
ty. What  effect  is  to  be  given  to  the  return  of  the  sureties  to 
(he  rule  ?  Shall  it  be  received  as  conclusive  evidence  against 
Townsend,  Arnold  &,  Co,  of  the  amount  payable  to  the  sureties 
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under  the  judgment?  Shall  it  be  received  only  as  preliminary' 
to  a  motion  for  an  issue,  in  which  the  return  may  be  used  as 
evidence  against  the  sureties?  And  if  so  used  as  evidence, 
shall  the  effect  of  an  answer  to  a  bill  for  discovery  be  given  to 
it  ?  Even  if  Townsend,  Arnold  &  Co.  are  willing  to  accept  the 
return  as  conclusive  evidence  in  behalf  of  the  sureties,  they 
cannot  be  compelled  to  testify ;  and  a  fartiori^  if  their  return  is 
required  as  evidence  against  them*  Besides,  the-  sureties  have 
no  power  to  compel  Meetze  to  disclose  his  defalcations,  and  they 
should  not,  therefore,  be  restricted,  under  their  judgment,  to  in- 
demnity for  the  amount  of  those  defalcations  only  of  which  they 
may  happen  to  be  informea.  The  proposed  rule  is  an  in|brmal 
bill  for  discovery,  substantially  defective  in  ttiat  Meetze  is  not  a 
party,  and  incompatible  with  the  practice  and  course  of  judica* 
ture  in  this  Court.  Even  though  it  were  true,  contrary  to  what 
has  be^i  suggested,  that  Townsend,  Arnold  &,  Co.  can  have  no 
relief  in  this  Court,  by  any  other  course  than  that  proposed  by 
the  rule,  yet  that  is  not  a  sufficient  reason  to  grant  it. 
The  motion  is  refused. 

Evans,  Withers  and  Whitner,  JJ.,  concurred. 

Motion  refused. 


The  SicUe  vs.  NcUkanj  the  slave  ef  Oabri^  South. 

T6  restrain  the  execution  of  the  sentence  of  a  slave  conTicted  of  robbeiy,  a  Judge  at 
Chamben  granted  a  writ  of  prohibitioni  on  the  groond^-lst,  that  the  offence  ptovtd. 
was  not  robbery ;  3d,  that  a  former  conTiction,  for  an  assault  and  battery,  upon  th« 
same  facts,  was  a  bar  to  the  prosecution  for  robbery:  on  appeal,  kdd  that  prohibi* 
tion  would  not  lie  on  the  grounds  stated,  and  that  the  remedy  was  by  appeal  under 
the  Act  of  1833. 

As  a  general  rule,  prohibition  will  not  lie  to  conect  mere  errors  of  law  and  fact,  whsM 
the  person  and  subject  matter  are  within  the  jurisdiction  of  the  inferior  Court 

In  some  instances,  howeyer,  where  the  law  furnished  no  other  remedy,  the  rule  hat 
been  relaxed,  and,  to  prevent  a  gross  outrage  upon  law,  errors,  in  relation  to  mat- 
ters  within  the  jurisdiction  of  the  inferior  Court,  haye  been  conected  by  prohibition^ 

33 
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The  Act  of  1833,  allowing  an  appeal  to  a  Judge  in  case  of  a  slave  or  finee  penon  of 
color  convicted  of  a  capital  offence,  has  superseded  the  authority  of  all  those  cases^ 
decided  before  the  Act,  wherein  errors,  in  matters  within  the  jurisdiction  of  oomitt 
Ihr  the  trial  of  slaves  and  free  persons  of  color  for  such  ofiences,  have  been  oonecied 
by  prohibition. 

The  power  of  a  Judge,  in  case  of  an  appeal  from  the  judgment  of  a  Court  convicting 
a  slave  or  finee  person  of  color  of  a  capital  offence,  is  ample,  and  may  be  excreiaed 
whether  the  error  be  of  law  or  &cc 

Before  O'Neall,  J.,  at  Chambers^  Celumbioj  20ih  May,  18S1. 

Nathan,  the  slave  of  Gabriel  South,  was  convicted,  by  a  coagis- 
trate  and  freeholders,  of  robbery,  and  sentenced  to  be  executed^ 
and  thi&  was  a  suggestion  for  a  writ  of  prohibition,  to  restrain 
the  execution  of  the  sentence. 

His  Honor  ordered  a  writ  of  prohibition  to  issue,  on  the  grounds^ 
1st,  Because  the  offence,  proved  before  the  magistrate  and  free- 
holders, was  not  robbery ;  2d,  Because  the  prisoner  had  been  first 
tried,  upon  the  same  facts,  for  an  assault  and  battery,  with  intent 
to  commit  a  rape,  and  convicted  of  an  assault  and  battery  only ; 
and  his  Honor  thought  that  conviction  a  bar  to  the  prosecution 
for  robbery. 

The  State  appealed. 

SuUivarij  for  the  appellant,  contended  that  prohibition  would 
not  lie,  for  the  causes  stated ;  that  the  motion  should  have  been 
for  a  new  trial. 

Jmes^  contra,  cited  The  SicUe  vs.  HudnaU^  2  N.  d&  McC.  419. 

Ourioj  per  Evans,  J.  The  preliminary  question  which  this 
case  presents  is,  whether  prohibition  is  the  pit)per  remedy  where- 
by the  errors  of  inferior  Courts  are  to  be  corrected  in  cases  like 
this.  By  the  constitution  and  laws  both  of  England  and  this 
State,  the  judicial  power  is  committed  to  a  variety  of  Courts,  some 
of  limited  and  some  of  general  jurisdiction.  And  in  order  that 
these  may  move  in  harmony,  each  in  its  proper  sphere,  it  is  es- 
sential that  a  power  of  control  should  be  lodged  somewhere,  or 
otherwise  there  must  arise  a  perpetual  conflict.  This  controlliiig 
power  is  vested^  in  this  State,  in  the  Court  of  Sessions,  which 
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exercises  here  the  jurisdiction  of  the  Court  of  King's  Bench  in 
England ;  and  the  process  by  which  this  controlling  power  is 
exercised,  is  called  a  writ  of  prohibition.  This  writ,  in  its  origi- 
nal inception,  was  granted  for  the  sole  purpose  of  restraining  in- 
ferior jurisdictions  within  the  limits  prescribed  by  the  law  of  their 
creation ;  but  so  long  as  they  have  jurisdiction  of  the  person  and 
the  subject  matter,  they  are  as  supreme  as  the  Courts  of  general 
jurisdiction.  This  proposition  has  been  affirmed  by  our  own 
Courts  in  a  great  many  cases.  See  McKee  vs.  The  Town  Coun- 
cil of  Anderson  (Rice,  24) ;  Price  vs.  Commissioners  of  Roads 
(3  Hill,  314).  But  if  the  inferior  Court  assumes  to  decide  on  sub- 
jects or  persons  not  within  their  jurisdiction,  then  prohibition  will 
lie.    State  vs.  Hopkins  (Dud.  101).  * 

For  errors  of  law  in  relation  to  matters  within  their  jurisdiction, 
the  proper  mode  of  correction  is  by  appeal ;  but  where  no  appeal 
is  given,  then  the  injured  party  is  without  redress.  But  it  some- 
times happened  that  these  mistakes  of  law  were  so  great,  and 
the  evils  resulting  from  them  so  shocking,  that  the  old  rules  in 
relation  to  prohibition  were  obliged  to  be  relaxed,  or  a  great  out- 
rage upon  the  law  be  allowed.  The  common  law  doctrine  was, 
that  there  was  no  wrong  without  a  remedy,  and  as  no  other  had 
been  provided,  the  remedy  by  prohibition  was  used,  of  necessity. 
The  cases  ex  parte  Broumj  (2  Bail.  323,)  and  the  State  vs. 
RidgeU,  (2  Bail.  660,)  are  very  striking  instances  of  this.  Black- 
stone,  speaking  on  this  subject,  says,  ''if  there  was  no  remedy  in 
such  cases,  it  would  be  an  impropriety  which  no  wise  govern- 
ment could  or  ought  to  endure.'^    (3  Bl.  Com.  112.) 

If  any  other  remedy  had  existed,  the  case  of  RidgeU  would 
never  have  been  decided  on  prohibition.  In  that  case  the  negro 
had  no  doubt  been  guilty  of  larceny,  and  for  that  deserved  pun- 
ishment ;  but  there  was  no  ground  to  convict  him  of  burglary. 
The  case  presented  this  alternative — that  he  must  die  for  a  crime 
he  had  not  committed,  or  escape  punishment  altogether.  If  there 
had  been  then^  as  noir,  a  right  of  appeal,  the  error  might  have 
been  corrected,  and  the  accused  punished  for  his  crime  by  a  new 
trial.    It  was  soon  after  this  decision  that  the  Act  of  1833  (6 
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Stat  489)  was  passed,  and  it  may  be  that  the  purpose  of  the  Act 
was  to  remedy  the  defect  in  the  law,  to  which  public  attention 
was  called  by  those  and  similar  cases. 

The  Act  of  1833  provides  that  if  any  slave  or.  free  person  of 
color  shall  be  convicted  of  any  capital  offence,  and  sentenced  to 
suffer  death,  application  in  behalf  of  the  prisoner  may  be  made 
to  any  one  of  the  Circuit  Judges,  or  Judges  of  the  Court  of  Ap- 
peals, who  may  order  a  new  trial  if  it  should  appear  to  him  that 
the  conviction  was  errone<ms.  The  power  is  as  ample  as  could 
be  desired,  and  may  be  exercised  whether  the  error  be  of  law  or 
of  fact  The  remedy  is  complete,  and  entirely  supersedes  the 
doubtful  authority  of  all  those  cases  wherein  the  superior  Courts 
have  undertaken  to  correct,  by  prohibition,  the  errors  or  niistakes 
of  inferior  Courts  as  to  what  the  law  is.  There  can  be  no  doubt 
that  the  inferior  Court  had  jiurisdiction  both  of  the  prisoner  and 
the  crime  in  this  case,  and  as  the  appeal  will  correct  any  error  in 
the  decision,  and  is  the  appropriate  remedy  now  provided,  we  are 
of  opinion  the  writ  of  prohibition  ought  not  to  have  been  granted. 
AS;this  judgment  has  no  connection  with  the  qucQtions  made  ia 
the  case,  no  opinion  is  expressed  in  relation  to  them.  That  is 
left  free  to  the  decision  of  the  Judge  who  may  be  called  on  to 
decide  on  the  application  for  a  new  trial,  if  any  should  be  made. 
All  we  mean  to  decide  is,  that  the  prisoner'a  remedy  is  by  appeal, 
and  not  by  prohibition.  The  motion  to  reverse  the  decision  be* 
low  is,  therefore,  granted* 

O'Neall,  Frost,  Withers  and  Whitneb,  JJ.,  concurred. 

Motion  granted. 


Sarah  Lamar^  for  Evan  Prothro^  vs.  W.  ^  J.  Seoti. 

Dower,  before  it  if  assigned  and  set  apart  to  the  wido v,  is  not  an  estate  or  intenA 
in  land,  which  can  be  assigned  or  sold,  so  as  to  vest  the  legal  title  in  the  assignea 
or  alienee,  and  enable  him  to  sue  therefor  in  lus  own  name. 

The  Court,  howerer,  will  take  notice  of  and  protect  the  rights  of  aach  an 
-  and  sustain  an  action,  for  his  benefit,  in  the  name  of  the  widow. 
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The  alienee  of  L.  brought  trespass  to  try  tide  for  the  isnd ;  pending  the  action,  the 
defendant  proenrod  from  the  widow  of  L.  a  conveyance  to  him  of  all  her  estate 
in  the  land ;  the  alienee  recoyered,  and  the  defendant,  then,  for  his  own  benefit, 
brought,  in  the  name  of  the  widow,  an  action  for  her  dower  against  the  alienee. 
Hdd  that  the  recovery  in  the  action  of  trespass  to  try  title  was  no  bar  to  the  action 
ibr  dower. 

Before  Fbost,  J.,  at  Bamwelly  Spring  Term^  1851. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  Declaration  in  dower.  By  six  several  pleas,  the  defendant 
made  as  many  defences  to  the  demand.  The  first  plea  denied 
the  marriage ;  the  second  denied  the  seizin ;  the  third  affirmed 
that  the  demandant  had  elected  to  take  a  distributive  share  of 
her  deceased  huisband's  estate,  in  satisfaction  of  her  dower ;  the 
fourth,  that  the  demandant  had  renounced  her  dower ;  the  fifth 
alleged,  in  bar  of  the  action,  that  the  demandant  had  assigned 
her  dower  to  ^van  Prothro ;  and  the  sixth,  that  the  husband  of 
the  demandant  was,  at  the  time  of  his  death,  domiciled  in  the 
State  of  Georgia,,  and,  by  the  law  of  that  State,  the  demandant 
was  barred  of  her  dower,  by  the  alienation  of  the  land  by  her 
husband.  To  the  sixth  plea  demandant  demurred,  and  by  the 
judgment  of  the  Appeal  Court,  the  demurrer  was  siistained.* 
The  demandant  demurred  to  the  fifth  plea.  On  the  former  trial 
of  this  case,  judgment  was  given  for  the  demandant,  on  this 
demurrer.  The  decision  was  not  thea  made  the  subject  of  ap- 
peal, because,  on  the  Circuit,  judgment  was  rendered  for  the  de- 
fendant, on  the  demurrer  to  the  sixth  plea ;  and  the  demandant 
carried  up  the  case  on  appeal. 

"  The  marriage  and  the  seizin  of  George  Lamar,  of  the  tract 
of  land  in  which  dower  is  demanded,  were  proved.  There  was 
no  evidence  to  support  the  third  and  fourth  pleas. 

"  The  defendant  offered,  in  evidence,  the  assignment  of  dower 
from  Sarah  Lamar  to  Evan  Prothro,  dated  14th  March,  1842, 
and  attested  by  two  witnesses.  By  that  deed,  Sarah  Lamar 
'  demised,  released  and  quit-claimed  all  the  estate,  right,  title, 
interest,  use,  trust,  claim  and  demand  whatsoever,  both  in  latCr 

«  3  Strob.  502. 
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and  equity,  which  she  has  or  may  hare  to  the  tract  of  land'  in 
which  dower  is  demanded,  ^  so  that  neither  she  nor  her  heirs 
may  claim  any  interest,'  &;c.  in  the  tract,  but  the  ^  said  Sarah 
Lamar,  from  all  estate,  right,  title,  property  and  demand  in  the 
said  land,  shall  be  forever  excluded  and  barred.'  The  defend- 
ant  also  produced  a  judgment  in  favor  of  the  plaintifi^  in  an  ac- 
tion of  trespass  to  try  title. — John  Scott  vs.  Evan  Prothn^ 
entered  at  Spring  Term,  1845.  The  writ  in  this  case  had  been 
sued  out  the  12th  October,  1841.  In  this  action,  John  Scott,  the 
father  of  the  defendants,  to  whom  George  Lamar  had  conveyed 
the  land  in  1825,  recovered  from  Evan  Prothro  the  tract  of  land 
in  which  dower  is  demanded. 

''  On  the  demurrer  to  the  fifth  plea,  judgment  was  given  for 
the  demandant^  because  a  right  to  dower  may  be  assigned ;  and 
the  action  is  well  brought  in  the  name  of  the  assignor,  for  the 
use  of  the  assignee ;  and  if  the  assignment  of  Sarah  Lamar  to 
Prothro,  of  her  dower,  were  void,  and  transferred  no  interest,  the 
action  might  be  maintained  for  her  benefit,  and  the  naming,  in 
the  suit,  of  Evan  PrOthro,  as  the  person  beneficially  interested, 
might  be  treated  as  a  nullity. 

"  Sarah  Lamar  having  no  interei^t  or  estate  in  the  land,  except 
her  right  to  dower,  the  terms  of  the  deed,  though  not  the  most 
apt  to  express  an  assignment  of  dower,  were  held  to  operate  an 
assignment  of  that  interest  in  the  land.  It  did  not  appear  that 
Evan  Prothro,  at  the  date  of  the  deed,  or  since,  had  any  estate 
in  the  land  in  which,  by  the  assignment  of  Sarah  Lamar,  her 
claim  for  dower  could  be  extinguished,  or  be  merged  by  a  re- 
lease. Evan  Prothro  was  a  mere  stranger,  so  far  as  the  title  to 
the  land  was  concerned,  and  if  Sarah  Lamar's  dower  could  be 
assigned,  Prothro  claimed  as  an  assignee  of  that  interest  only  in 
the  land.  I 

"  The  recovery  of  Scott  vs.  Prothro^  was  held  not  to  be  aa 
estoppel  against  Prothro's  claim  as  assignee  of  Sarah  Lamar's 
dower ;  because,  in  that  action  to  try  the  title  to  the  land,  Pro- 
thro's claim  for  Mrs.  Lamar's  dower,  could  not  be  pleaded  in  bar 
of  the  action,  nor  offered  in  discount,  nor  in  any  mann^  be 
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made  available  against  the  recovery  of  the  plaintiff,  if  the  plain- 
tiff proved  a  tide  to  the  land." 

A  verdict  was  rendered  for  the  demandant,  and  the  defend- 
ants appealed,  on  the  following  grounds : 

1.  Because  the  fifth  plea  was  sufficient,  and  judgment  thereon 
should  have  been  for  the  defendants. 

2.  Because  his  Honor  erred  in  charging  that  the  deed  from 
Sarah  Lamar  to  Evan  Prothro,  real  plaintiff,  was  not  a  bar  and 
estoppel  to  the  demandant's  claim. 

3.  Because  his  Honor  erred  in  charging  that  the  record  of 
recovery  of  John  Scoti  vs.  Evan  Prothro^  real  plaintifi|  was  not 
a  bar  and  estoppel. 

Bellinger,  for  the  appellant 
Patterson,  contra. 

Curia,  per  Fhost,  J.  Sarah  Lamar's  right  of  dower  is  not 
disputed ;  but  it  is  denied  by  the  appellant  that  the  action  can 
be  maintained,  in  her  name,  as  demandant,  for  the  use  of  Pro- 
thro.  This  depends  on  the  nature  of  the  interest  assigned. 
There  can  be  no  doubt,  that  after  her  dower  is  assigned  and  set 
out  to  the  widow,  she  has  an  estate  of  freehold  in  the  land  ad* 
measured  to  her,  with  all  the  powers  and  incidents  appertaining 
to  such  an  estate.  But  the  right  or  interest  of  the  widow,  in  the 
lands  of  which  her  husband  died  seized,  between  the  time  of 
his  death  and  the  admeasurement  of  her  dower,  is  anomalous. 
Although,  by  the  death  of  her  husband,  her  title  to  a  firee-hold 
estate  in  one-third  of  the  lands,  of  which  he  died  seized,  is  con- 
summated, yet  she  acquires  no  right  of  possession,  nor  of  entry, 
nor  can  she  exercise  any  act  of  ownership,  until  that  third  part 
is  set  out  to  her,  in  severalty.  The  widow  can  have  no  posses- 
sory  action,  nor  take  dower  until  it  is  assigned.  It  may  be  as- 
signed without  livery  of  seizin,  or  writing.  Co.  Lit  34,  a ;  37, 
b ;  Rowe  vs.  Power,  2  B.  &  P.  N.  R.  34.  If  deforced,  she  was 
driven,  at  common  law,  to  the  real  action  of  a  writ  of  dower. 
Damages  were  not  recoverable  for  the  detention  of  the  land^ 
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nntil  given  by  the  statute  of  Merton,  (20  Hen.  3.  c  1*)  This 
statute  is  not  of  force  in  this  State,  and,  in  the  Court  of  law,  the 
widow  cannot  claim  damages  when  her  husband  dies  seised. 
By  the  Act  of  1824,  they  are  given  cmly  against  the  ali^iee  of 
her  husband.  McCreary  vs.  Cloudy  (2  Bail.  343 ;)  Wriffht  vs. 
Jennings,  (1  Bail.  277.) 

From  these  qualities  and  incidents  of  the  right  of  dow^,  it  is 
manifest  that  it  is  not  an  estate.  Nor  can  it  be  treated  as  an  inter- 
est in  land,  which  may  be  transfened,  so  as  to  vest  the  legal  title  in 
the  alienee.  After  the  expiration  of  her  quarantine,  the  widow 
has  no  right  to  ^iter  on  the  land,  nor  any  usufruct  ci  it,  until  her 
dower  is  admeasured,  and  is  liable,  as  a  trespasser,  if  she  re- 
mains on  the  land.  McCuUy  vs.  Smith,  (2  Bail.  103.)  The 
right  of  dower  is  treated  by  conveyancers,  in  England,  as  an 
incumbrance,  and,  for  most  purposes,  nothing  more  than  a  right 
of  action,  which  is  transferable  in  no  other  mode  than  by  release 
to  the  terre-tenant,  by  way  of  extinguishment.  Park  on  Dower, 
33S,  (11  Law  Lib.  153.) 

Holding  a  right  of  dower  to  be  a  chose  in  action,  by  the  deed 
of  Sarah  Lamar  to  Prothro  no  estate  nor  legal  interest  in  the 
land  was  transferred  to  him ;  so  that  he  could  not  maintain  an 
action  for  the  recovery  of  dower,  in  his  own  name.  But  though 
the  legal  interest  in  a  chose  in  action  cannot  be  assigned,  the 
beneficial  interest  may  be ;  and  a  Court  of  law  will  notice  and 
protect  it.  As  when  other  choses  in  action  are  assigned,  the  as- 
signee may  sue,  in  the  name  of  the  assignor ;  so  the  widow  may, 
as  demandant,  for  the  use  of  her  assignee,  institute  proceedings 
for  the  recovery  and  admeasurement  of  dower ;  at  least,  the 
action  will  be  maintained,  when,  as  in  this  case,  no  conflicting 
claim  is  interposed. 

The  terms  of  the  deed  are  clearly  sufficient  to  transfer  Mrs. 
Lamar's  right  of  dower.  There  are  expressions  which  import 
an  extinguishment  of  the  right ;  but  they  are  inoperative,  since 
Prothro  was  not  seized  of  any  estate  of  freehold  in  which  it 
poold  be  extinguished. 
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It  is  plain,  for  the  reasons  stated  in  the  report,  that  the  judg- 
ment of  Scott  vs.  P:  otkro  cannot  estop  this  action. 
The  motion  is  refused. 

O'Neall,  Kvans,  WrrHosRB  and  Whitner,  JJ.,  concurred.  . 

Motion  refused. 


John  O.  ma  ^  Wife  vs.  WiUm  and  Charles  Sanders.     - 

Deeds  of  lease  and  release,  dated  in  July,  1786,  of  Innd  lying  in  Winton  county, 
hddf  on  proof,  that  the  county  court  for  Winton  was  not  organized,  and  a 
deik  thereof  elected,  until  October,  1786,  to  hare  been  property  recorded  in  the 
register's  office  in  Charleston,  so  as  to  aathoiize  the  admission  in  STidenoe,  under 
the  Act  of  1843,  of  copies  thereof  from  that  office,  notwithstanding  the  provision 
of  the  county  court  Act  of  March,  1785,  requiring  all  deeds  to  be  recorded  in  the 
county  where  the  lands  lay. 

That  successive  minorities  of  co-tenants  of  land  will  protect  the  interests  of  adult 
co-tenants  from  the  operation  of  the  statute  of  limitations,  is  a  well  settled  rule  of 
law  in  South  Carolina ;  th ;  rule  e>  tends  as  well  to  tenants  in  common  as  to  joint 
tenants,  and  applies,  whether  the  in&nt  co-tenants  join  in  the  action  to  try  the  title 
or  not 

H.»  bom  in  1818,  and  T.,  bom  in  1807,  were  tenants  in  common  of  land  which  de- 
scended to  them,  by  the  death  of  their  aneestor,  in  1818 ;  T.  died  in  1833,  leaving 
infant  children :  in  trespass  to  try  title,  brought  by  H.  alone,  it  was  kdd,  that  H.'t 
infancy  protected  T.'s  interest  from  the  operation  of  the  statute  of  limitations,  until 
the  death  of  T.,  and  that  H/s  interest,  after  she  arrived  at  age,  was  protected  by 
the  infimcy  of  T.'s  children. 

Before  Frost,  J.,  at  Barnwell^  Spring  Term,  1851. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
"  Trespass  to  try  title*  The  plaintiffs  produced  a  grant  to 
Luke  Breen  and  Henry  Hughes  for  12,660,  covering  the  land 
sued  for,  dated  6th  June,  1786.  They  next  offered  certified 
copies,  from  the  register  of  mesne  conyeyances  for  Charleston 
district,  of  deeds  of  lease  and  release  from  Hehry  Hughes  to 
Nathaniel  Twining,  of  one-half  of  the  land  granted,  bearing 
date  the  13th  and  14th  days  of  July,  1786.    It  was  objected  to 
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these  copies,  that  the  deeds  were  not  recorded  in  the  proper 
office.  The  Act  of  1731  requires  all  deeds  to  be  recorded  in  the 
office  of  the  register  of  this  province.  That  office  was  then  in 
Charleston.  By  an  Act  of  1785,  the  State  was  laid  off  info 
counties ;  what  is  now  Barnwell  district,  being  established  as 
the  county  of  Winton.  By  the  county  court  Act  of  1785,  all 
deeds  are  required  to  be  recorded  in  the  office  of  the  clerk  of  the 
county  court  Commissioners  were  appointed  to  build  court- 
houses and  jails  in  the  newly  organized  counties.  It  was 
shewn,  by  the  records  pf  the  county  court,  produced  from  the 
office  of  the  clerk  of  the  court  for  Barnwell  district,  that  the 
court  was  first  organized  for  the  county  of  Winton  on  the  17th 
of  October,  1786.  A  registration  book  was  opened  and  b^^mi 
the  18th  of  October  of  the  same  year,  as  appears  by  a  minute 
made  therein.  The  first  registration  of  a  deed  bears  date  in 
January,  1787.  On  this  evidence,  the  copy  deeds  were  admitted 
in  evidence. 

"  The  plaintiffs  proved  that  Nathaniel  Twining  died  in  Jan- 
uary, 1818,  and  that  Mary  Ann  Hill,  the  wife  of  the  plaintiff, 
was  his  posthumous  child,  bom  the  28th  February,  1818.  The 
plaintiff's  wife  attained  her  full  age  the  28th  February,  1839. 
The  trespass  was  admitted,  and  it  was  also  admitted  that,  against 
the  plaintiff's  wife,  the  defendants  had  had  an  adverse  posses- 
sion, sufficient  to  bar  the  action,  under  the  late  decision  of  the 
Appeal  Court,  which  allows  an  infant  five  years,  after  attaining 
full  age,  to  bring  suit  for  land-  The  plaintiffs,  in  reply,  proved 
that  Nathaniel  Twining  had  another  daughter,  Anna,  who  mar- 
ried one  Talbot,  and  died  in  the  life-time  of  her  father.  Anna 
Talbot  left,  surviving  her,  a  daughter,  Sarah  Ann  Talbot,  who 
was  bom  the  8th  March,  1807,  and  in  May,  1823,  married  George 
W.  Lamar.  Sarah  Ann  Lamar  died  in  November,  1833,  leaving, 
surviving  her,  her  husband  and  four  children,  John,  bom  26di 
February,  1824 ;  James,  bom  6th  June,  1825 ;  Albert,  bom  11th 
June,  1830,  and  Matthew,  born  28th  September,  1833 ;  all  of 
whom  are  now  Uving. 

^  On  this  case,  the  only  question  was,  whether  the  minority  of 
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the  childien  of  Sarah  Ann  Lamar  protected  the  title  of  Mary  Ann 
Hill,  the  wife  of  the  plaintiff,  from  the  operation  of  the  statute 
of  limitations ;  and  it  was  held  that  it  did.  The  general  rule 
isy  that  the  minority  of  one  tenant  in  common  will  protect  the 
lights  o[  his  co-tenants  against  the  operation  of  the  statute  of 
limitations.  The  rule  is  not  limited  to  cases  in  which  the  co- 
tenants  are  co-plaintiffs.  If  Sarah  Ann  Lamar  had  brought  suit 
to  recover  her  distributive  share  of  the  land  before  1839,  and 
more  than  five  years  after  she  had  attained  full  age,  the  minori- 
ty of  Mary  Ann  Hill  would  have  protected  her  title  against  an 
adverse  statutory  possession.  The  rule,  it  seems,  would,  in  like 
manner,  protect  the  title  of  Mary  Ann  Hill,  by  the  minority  of 
the  children  of  Sarah  Ann  Lamar.  A  verdict  was  accordingly 
rendered  for  the  plaintiffs,  for  one-sixth  part  of  the  land  claimed, 
being  Mary  Ann  HilPs  distributive  share  of  the  land.'' 

The  defendants  appealed,  and  now  moved  for  a  non-suit,  or 
new  trial,  on  the  grounds : 

1 .  Because  his  Honor,  the  presiding  Judge,  erred  in  deciding 
that  a  copy  deed,  certified  by  the  register  of  mesne  conveyances 
of  Charleston  district,  from  Hughes  to  Twining,  for  the  land  in 
question,  was  admissible,  and  competent  evidence — ^whereas,  the 
defendants  submit  that  the  original  was  not  accounted  for ;  and 
that  the  register's  office  in  Charleston  was  not  the  proper  and 
legal  office  for  the  legistration  of  that  deed. 

2.  Because  the  plaintiffs  were  barred  by  the  statute  of  limita- 
tions,  and  his  Honor  erred,  in  holding  and  charging  the  jury, 
that  the  plaintiffs  were  protected  and  the  statute  suspended,  by 
the  minority  of  the  children  of  Lamar,  after  the  death  of  their 
mother,  and  that  their  mother's  right  was  protected  by  the 
minority  of  Mrs.  Hill,  the  plaintiff,  during  the  adverse  possession. 

3.  Because  his  Honor  erred  in  holding,  that  the  minority  ol 
one  tenant  in  common,  though  not  a  co-plaintiff,  would  protect 
the  plaintiffs  from  the  operation  of  the  statute  of  limitations ; 
whereas,  it  is  submitted,  that  the  minority  of  one  tenant  in  com- 
mon  will  not  protect  the  rights  of  others  from  the  operation  of 
the  statute,  even  when  they  are  co-plaintiffs. 
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4.  Because,  by  the  case  made,  the  defendants  were  entitled  to 
a  nonsuit,  or  a  verdict,  and  that  the  decision  of  the  cause  was 
contrary  to  law  and  evid^ice. 

A.  P.  Aldru^  for  the  motion,  cited  1  Bail.  192 ;  1 N.  &  McC. 
296 ;  1  McC.  139 ;  3  Rich.  418,  and  contended  that  the  minority 
of  Mrs.  Lamar's  children  could  not  protect  Mrs.  Hill.  Mrs.  La- 
mar was  the  party  protected  when  she  died ;  she  had  no  power 
to  protect  Mrs.  Hill,  and  how  could  she  transmit  to  her  heirs  a 
power  which  she  did  not  herself  possess  ? 

Bellinger,  contra,  on  the  question  whether  the  deeds  were 
properly  recorded,  cited  1  Stat.  132, 140, 186 ;  P.  L.  401 ;  2HiB 
Ch.  219 ;  P.  L.  3 ;  and  on  the  question  whether  Mrs.  Hill  was 
barred,  2  Hill,  333. 

Patterson,  in  reply.  The  county  court  Act  of  1785,  requiring 
deeds  to  be  recorded  in  the  county  where  the  lands  lie,  super- 
seded all  other  Acts,  and  if  Twining  had  no  place  to  record  his 
deeds,  it  was  his  misfortune.  But  he  had  a  place ;  the  office  for 
Winton  was  open  in  time  for  his  deeds.  Upon  the  question 
"whether  Mrs.  Hill  was  protected  by  the  infancy  of  Mrs.  Lamar's 
children,  he  contended  that  the  rule  that  the  minority  of  an  infant 
will  protect  an  adult  co-tenant,  applies  properly  only  to  joint 
tenants,  and  then  only  when  the  infant  joins  in  the  action.  He 
cited  2  Taunt.  441 ;  5  Bac.  Abr.  275 ;  Roscoe  on  Real  Actions^ 
608;  2  Stark.  608;  7  B.  Munro,  236;  13  Mass.  R.  237,  371; 
15  M^s.  R.  272 ;  2  Johns.  R.  279 ;  5  Johns.  R.  160 ;  10  S.  & 
R.  114  ;  6  Day,  211 ;  4  Day,  310. 

Curicty  per  Withers,  J.  The  first  question  is,  whether  cop- 
ies of  deeds  of  lease  and  release  from  the  record  office  in  Chaiies- 
ton  were  legitimate  evidence  for  the  plaintiffs.  If  the  originals 
were  properly  recorded  in  that  office,  the  said  copies  were  admis- 
fiible  under  the  Act  of  1843,  touching  such  evidence. 

It  is  to  be  assumed  that  the  land  conveyed  by  those  deeds  wAs 
situate  in  the  county  Called  Winton  at  the  date  of  them,  though 
the  same  is  described  as  lying  in  the  district  of  Orangeburg. 

By  an  Act  passed  the  12th  of  March,  1785,  (4  Stat  664,)  the 
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county  of  Winton  was  designated  by  boundaries,  and  was  carved 
out  of  the  district  of  Orangeburg.  Qy  Act  of  22d  Marchi  1786, 
(7  Stat.  244,)  the  upper  line  of  WiAton  was  readjusted. 

That  county  came  under  the  proyisions  of  what  is  commonly 
called  the  County  Court  Act,  of  date  March  24th, ,  1785.  The 
Act  passed  12  days  before,  which  partitioned  the  whole  State 
into  counties,  (mainly  for  the  benefit  of  county  courts,  which 
were  then  pronounced  to  have  proved  themselves  very  useful,) 
charged  the  county  court  Judges  with  the  duty  of  causing  to  be 
erected  all  necessary  public  buildings  for  the  use  of  the  courts, 
and  they  were  enjoined  to  select  a  site  most  convenient  to  the 
inhabitants  of  each  county,  upon  which  two-thirds  of  the  Judges 
were  to  agree,  and  in  case  of  any  partiality  the  people  were  to  be 
redressed  by  an  appeal  to  the  Governor  and  Council.  The  ways 
and  means  were  to  be  derived  from  taxes  levied  by  authority  of 
the  county  court,  the  collection  whereof  was  enforceable  in  man- 
ner as  those  levied  for  the  direct  use  of  the  State.  Such  was  the 
state  of  aSsLiTS  in  Winton  county  on  the  12th  March,  1785. 

The  deeds,  copies  of  which  were  received  in  evidence,  bore 
date  13th  and  14th  July,  1786.  The  first  county  court  held 
for  Winton  was  on  the  17th  October,  1786.  The  bond  of  the 
clerk  of  that  eourt^  as  recorded  in  a  book  yet  in  existence,  was 
dated  18th  October,  1786.  Some  minutes  appear  as  of  October 
of  the  same  year — and  the  first  registration  of  a  deed  there  ap? 
pearing  is  of  date  January,  1787* 

The  date  of  plaintifls's  deeds,  therefore,  is  something  more 
than  three  months  anterior  to  the  earliest  organization  of  the 
county  court  for  Winton,  and  the  qualification  of  a  clerk  and 
register.  By  a  clause  in  the  County  Court  Act,  such  deeds  were 
required  to  be  recorded,  within  6  months,  in  the  register's  office 
of  the  county  where  the  land  was  situate,  and  the  probate  was 
required  to  be  before  county  court  Judges.  Notwithstanding 
this  general  provision  of  the  registry  law,  it  capnot  be  a  sound 
construction  to  hold  that  it  required  an  impossibiUty.  Twining, 
when  he  received  his  deeds,  could  not  conform  to  it.  At  that 
t^e,  Winton,  judicially  considered,  was  in  embryo — ^when  the 


626  APPEALS  AT  LAW. 


Hill  vs.  Sanden. 


judges  for  it  were  appointed,  does  not  appear — ^what  space  of 
time  they  would  occupy  in  oi^anizing  it  completely,  Twining 
could  have  no  means  of  knowing — ^he  could  not  foresee  that  this 
would  be  accomplished  within  the  6  months  allowed  him  for 
recording — the  register  was  required  to  keep  his  office  at  the 
court-house,  the  judges  to  sit  there,  and  probate  made  before 
them — and  although  the  event  proved  that  a  session  was  holden 
before  the  6  months  expired,  it  seems  probable  that  the  court- 
house was  not  completed  within  that  time,  from  the  date  of  the 
deeds,  and  we  ought  not  to  assume  that  Twining,  in  the  circum- 
stances of  his  case,  having  a  right  and  an  interest  to  record  his 
deeds  forthwith,  should  anticipate  the  practicability  of  making 
probate,  and  of  registering  them  at  Winton,  within  the  time  pre- 
scribed. This  Court  concludes,  from  such  considerations,  that 
the  registry  of  the  said  conveyances  was  properly  made  in 
Charleston,  and  that  copies  were  therefore  admissible  under  the 
Act  of  1843. 

Although  registers  were  to  be  appointed  for  each  district  by 
the  constitution  of  1778,  it  does  not  appear  that  any  was  ap- 
pointed for  Orangeburg  while  Winton  was  a  part  of  it — nor 
does  the  revocation  of  the  office  of  register  for  Orangebui^  dis- 
trict, by  Act  of  1791,  furnish  any  evidence  that  the  office  itself 
existed  before  Winton  county  was  cut  out  by  Act  of  1785,  or  at 
the  date  of  the  deeds. 

The  question  of  far  more  importance  is  that  which  arises  fiom 
the  title  claimed  for  defendants,  by  reason  of  adverse  possessioDi 
which  (it  was  admitted)  had  become  effectual  to  bar  the  right  of 
entry  on  the  part  of  plaintiff's  wife,  if  she  had  been  exclusively 
seized.  When  Twining  died,  in  1818,  the  land  descended  to  a 
grand-daughter,  (Talbot,)  bom  in  1807,  and  Mrs.  Hill,  the  co- 
plaintiff  here,  who  was  bom  in  1818,  in  the  month  following 
next  after  her  father's  death.  Mrs.  Hill's  right  of  entry  continued 
unimpaired  up  to  February,  1844.  Her  niece  (cxice  Miss  Talbot, 
but  who  had  become  Mrs.  Lamar,)  died  in  November,  1833,  leav- 
ing children  some  of  whom  are  yet  minors ;  so  that  although,  by 
several  descents  cast,  different  persons  had  become  tenants  in 
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common  with  Mrs.  Hill,  and,  as  such,  seized  with  her  of  the  fee, 
the  disability  of  minority,  on  the  part  of  some  tenant  in  common 
seized  of  the  fee,  had  existed  continuously  from  the  death  of 
Twining  to  the  present  day.  No  minor  co-tenant  is  a  co-plain- 
tiff with  Mrs.  Hill. 

The  question  is,  can  she  avail  herself  of  the  disabilities  that 
have  existed,  and  which  will  be  comprehended  from  the  forego- 
ing statement,  in  manner  following,  to  wit :  by  casting  the  pro- 
tection of  her  own  minority  over  Mrs.  Lamar's  right  of  entry  up 
to  the  death  of  the  latter  in  1833  (who  would  otherwise  have 
been  barred  in  March  of  that  year) ;  and  then  by  borrowing  the 
protection  o^  the  minority  of  Mrs.  Lamar's  children,  which  has 
existed  thenceforth  ? 

The  opinion  of  a  majority  of  us  is,  that  this  question  is  con- 
cluded, in  &vor  of  these  plaintiffs,  by  a  current  of  decision  in 
this  Court  It  begins  with  Gourdine  vs.  TheuSy  1  Brev.  326,  is 
traced  to  Lahiffe  vs.  Smarts  1  Bail.  192,  (when  it  was  said  the 
doctrine  had  been  recognized  five  and  twenty  years,)  to  Thorn- 
Sim  vs.  GaUlardi  3  Rich.  418  (in  1832) ;  and  is  fully  recognized 
in  Henry  vs.  Means^  2  Hill,  328  (in  1834).  This  last  case  rela- 
ted to  personalty,  and  is  contrary  to  that  of  Oourdine  vs.  Qror 
hamy  (1  Brev.  329,)  which  was,  perhaps,  unknown  to  the  Court 
that  decided  the  case  of  Henry  vs.  Means.  We  do  not  mean, 
however,  to  shake  in  the  least  the  latter  case  by  the  foregoing 
observation. 

It  is  suggested  that  there  our  rule,  on  this  point,  should  be 
confined,  at  any  rate,  to  an  estate  in  joint  tenancy,  in  its  tech- 
nical sense,  and  that  its  application  to  one  of  tenancy  in  common 
was  inadvertent  The  first  case  ( Gourdine  vs.  Thetis^)  where 
the  doctrine  was  adjudged,  was  undoubtedly  a  tenancy  in  com- 
mon. The  land  then  in  question  had  become  disburthened  of 
all  the  trusts  of  a  marriage  settlement,  the  limitations  therein 
created  having  become  totally  exhausted,  and  it  had  descended, 
by  intestacy,  to  the  next  of  kin,  collateral,  of  the  first  tenant  in 
fee.  Now  no  estate  in  joint  tenancy  can  exist,  except  by  pur- 
diase.    It  never  can  arise  by  descent  cast    What  may  have 
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been  the  nature  of  the  estate  protected  by  a  minority  in  the 
of  Lahiffe  vs.  Smarts  does  not  sufficiently  appear  from  the 
port,  but  the  defendants  contended  they  had  become  tenants  in 
common  with  the  infant.  Whether  that  had  arisen  out  of  the 
destruction  of  a  joint  tenancy,  we  cannot  now  say. 

In  those  Ck>urts,  however,  which  hold  a  doctrine  contrary  to 
ours,  an  estate  in  joint  tenancy  derives  no  peculiar  favor  firom 
the  minority  of  one  tenant,  but  rather  the  reverse,  upon  the 
principle  that  each  is  seized  of  an  undivided  moiety  of  the 
whole,  and  not  of  the  whole  of  an  undivided  moiety ;  insomuch 
that,  by  Stat  3  &  4  W.  lY.  c.  27,  sec.  12,  the  possession  of  one 
joint  tenant,  tenant  in  common  or  co-parcener,  is  not  to  be  regard- 
ed as  the  possession  of  another,  and  this  for  the  purpose  of  pre- 
venting the  statute  of  limitations  from  running  against  them. 
Vide  Crabbe,  sec.  2306. 

We  are  not  without  an  example  of  what  is  considered  a  peen- 
liarity  in  this  case — and  what  has  been  called  in  the  argument 
cross  protection,  for  so  was  the  case  of  Thomson  vs.  GaiUard. 
But  we  probably  have  no  case  in  which  the  protectiou  of  minori- 
ty in  a  co-tenant  has  been  adjudged  to  save  the  right  of  the 
other,  which  latter  sues  alone,  and  does  not  join  the  minor  co- 
tenant.  Our  first  case  {Gourdine  vs.  Thetis)  was  this : — Gour- 
dine  derived  title  from  four  females,  who  had  acquired  the  land 
as  ^'  co-heiresses"  (to  use  the  language  of  the  case)  of  Margaret 
O'Neal,  the  title  of  three  of  whom  had  been  saved  against  ad- 
verse possession  by  the  mincHity  of  the  fourth.  He  recovered 
the  whole  land.  We  may  suppose  that  he  would  have  been 
confined  to  the  portion  of  the  minor  if  the  doctrine  of  Loid 
Mansfield  in  Roe  vs.  RowlsUm^  (2  Taunt  441)  had  prevailed — 
for,  in  such  a  case,  the  plaintiff  was  allowed  to  recover  only  the 
moiety  of  the  minor  parcener.  On  the  other  hand,  we  have 
cases  to  the  effect,  that  when  a  joint  action  is  brought  by  €wo^ 
and  one  only  can  plead  the  protection  of  minority,  it  shall  avail 
neither  (vide  MarsteUer  vs.  McLean^  7  Gran.  166 — ^founded  on 
Perry  vs.  Jackson^  4  T.  R.  616).  Those  who  hold  that  joint 
tenants  must  sue  jointly,  and  also  hold  the  doctrine  last  adverted 
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to,  impale  them  upon  one  or  other  horn  of  a  dilemma — and  we 
have  already  seen  that  they  have  been  relieved  from  the  hard 
necessity,  in  England,  by  statute.  In  cases  of  coparcenary,  or 
tenancy  in  common,  each  has  been  allowed  to  bring  his  several 
action,  and  such  is  our  rule. 

The  doctrine  established  by  our  cases  hereinbefore  cited,  we 
think  may  be  rested  upon  the  following  legal  considerations : — 
A  title  to  land  from  the  State,  draw^  with  it  to  the  grantee  the 
seizen,  or  actual  legal  possession.  The  grantt')  is,  therefore,  in 
possession  until  he  be  ousted  by  some  ope  actually  entering,  and 
holding  adversely,  that  is  to  say,  as  of  right,  from  which  time 
the  statute  begins  to  run  in  favor  of  such  actual  possession,  and 
upon  the  determination  of  the  statutory  period,  the  grantee  is 
disseized  or  barred  of  his  right  of  entry — that  is,  in  one  sense, 
he  cannot  recover  the  possession  at  law,  though  he  may  estab- 
lish a  title.  It  may  be  conceived  that  the  disseizor  has  invested 
himself  with  the  right  or  title  of  the  true  owner,  wh^i  his  pos- 
session has  manifested  the  true  characteristics  of  adverse  occu- 
pation. What  are  those  characteristics  ?  They  appear  to  be 
well  set  forth  in  Hawk  vs.  Senssman,  (6  S.  &  R.  21)  to  wit,  an 
adverse  possession  must  be  ^'an  actual,  continued,  visible,  noto- 
rious, distinct  and  hostile  possession.'^  There  is,  perhaps,  not  a 
word  of  surplusage  in  this  definition.  The  substratum  of  it  is, 
that  the  owner,  who  is  thus  to  be  ousted,  shall,  by  the  nature  of 
the  possession,  have  notice  of  the  infringement  of  his  right,  of 
the  fact  of  infringement,  and  the  definite  extent  of  it.  Now 
conceive  the  true  owners  to  be  co-tenants — neither  having  actual 
possession,  and  one  of  whom,  during  the  whole  course  of  the 
presumed  adverse  possessicm,  is  a  minor.  Against  him  there  can 
be  no  adverse  possession*  No  IcuAes  can  be  imputed  to  him — 
he  is  presumed  not  to  be  cognizant  of  his  rights,  nor  of  the  neces- 
sity and  mode  of  vindicating  them — and  this  by  the  general 
law.  No  designated  specified  acre  belongs  to  the  adult — ^nor 
any  one  to  the  minor.  Now  where  is  the  "  distinct,  visible"  line 
of  demarcation,  according  to  which  the  adult  co-tenant  is  oust- 
ed? Take  any  acre  in  the  whole  tract,  even  if  the  adverse 
34 
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possession  is  assumed  to  be  co^extensive  with  the  whole,  and 
has  not  the  minor  an  undivided  interest  in  it?  it  is  to  be 
remembered  that  one  co4enant  cannot  sue  another  without  acta- 
al  ouster.  So  his  possession  can  never  be  adverse  until  it  shall 
grow  out  of  such  ouster.  Neither,  in  the  case  supposed  and 
that  now  before  us,  is  in  possession  actually.  Yet  if  the  defend- 
ants in  this  case  have  held  adversely  against  the  plaintifls,  and 
are  clothed  with  BIrs.  Hill's  seizin  or  title,  they  have  effected  an 
ouster  of  them,  and,  nolens  volen^,  have  become  covenants  with 
a  minor — and  this  by  adverse  possession,  which  has  not  designa- 
ted a  single  acre  as  exclusively  their  own.  It  is  not  an  apt 
answer  to  say,  the  inference  arises  that  the  defendants  have 
acquired  the  title  of  Mrs.  Hill,  which  is  the  case  where  the  lapse 
of  tWMity  years  presumes  a  grant  or  deed.  The  true  view  of 
the  protection  derived  from  adverse  possession  seems  rather  to 
be  not  that  it  imphes  the  acquisition  of  title,  but  (hat  it  bars  the 
as6erti(»  of  title  by  the  legal  owner.  Nor  does  it  fellow  that 
any  interest  in  land,  which  one  may  sel^  another  can  acquire  by 
adverse  use ;  fer  though  he,  in  remainder  or  reversion,  might 
join  the  tenant  for  life  in  granting  an  easement  over  Ae  locus  in 
quo^  yet  adverse  enjoymmt  of  it,  while  tenant  for  life  is  in  pos- 
session, will  not  bind  the  owner  of  the  absolute  fee,  according  to 
the  doctrine  of  the  English  courts,  in  applyiag  the  Stat  2  A3 
W.  IV,  c.  71,  for  shortening  the  time  of  prescriptioq.  They  hold 
tfant  such  a  right,  which  is  also  based  on  adverse  use,  if 
acquired  at  all,  must  be  absolute  against  all  the  world.  The 
cases  are  cited  by  Best  on  Presumptions,  while  treating  of  the 
said  statute. 

If  these  suggestions  be  well  founded,  it  would  seem  that  the 
user  or  possession  of  the  defendants  has  been  wanting,  as  against 
these  plaintiffs,  in  one  or  more  of  the  essential  qualities  of  an 
adverse  use  or  possession,  acc(»rding  to  its  true  import  If  so, 
then  these  plaintiffs  were  not  thereby  divested  of  tfieir  seizin, 
and,  therefore,  are  not  defeated  by  omitting  to  join  with  them 
the  minor  tenants  in  conunon.  At  any  mte  we  cannot  withdraw 
the  present  cause  from  the  principle  that  rules  die  like  case 
preceding  it 
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That  such  succession  of  minorities,  redacting  on  each  other, 
may  operate  inconveniently;  and  somewhat  adversely  to  the 
I)Olicy  of  statutes  of  limitation,  is  a  consideration  that  affected 
Lord  Mansfield  in  Roe  vs.  Rtnobtcnj  and  various  American 
courts.  It  probably  pioduced  the  reluctance  acknowledged,  by 
our  own  Court,  in  Lahife  vs.  Smart,  in  3rielding  to  the  rule 
which  was  then  said  to  have  prevailed  so  long,  and  it  was  like- 
wise distinctly  in  the  mind  of  the  Coutt  in  TVioms&n  vs.  OaU- 
lard.  That  there^is  force  in  the  consideration,  we  do  not  deny. 
The  same  has  been  conceded  on  prior  occasions.  But  we  can- 
not, on  that  account,  undertake  to  enpunge  a  rule  that  has  taken 
such  deep  root  in  our  jurisprudence. 

The  motion  is  refused. 

O'Neall,  pROSf  and  Whitner,  JJ.  concurred. 

Evans,  J.  dissenivng.  I  do  not  concur  in  the  opinion  of  the  Court, 
and  propose  to  state  my  views  very  concisely.  There  are  two 
questions : — First.  Was  the  deed  recorded  in  the  proper  office  ? 
Second.  Does  the  infancy  of  the  Lamars,  who  are  not  parties  to 
the  record,  protect  the  rights  of  the  plaintiffs  from  the  operation 
of  the  statute  of  limitations? 

I  can  find  nothing  in  the  printed  Acts  establishing  any  office 
for  recording  deeds  out  of  the  city  of  Charleston  b^re  the  coun- 
ty court  Act  of  1785,  and,  therefore,  I  assume  that  the  office  of 
the  Secretary  of  State  was  the  proper  office  for  registry  before 
that  time.  But  when  the  county  court  Act  required  all  deeds  to 
be  recorded  in  the  county  where  the  knd  lay,  this  was  a  repeal 
of  the  old  law,  and  the  establishment  of  a  new  office  of  registry ; 
and  I  am  at  a  loss  to  conceive  ho^  the  registry  of  a  deed  in  the 
office  in  Charleston  was  any  more  a  compliance  with  the  law 
than  the  registry  in  any  other  office. 

The  object  of  registry  is  to  give  notice,  and  no  man  would 
think  of  going  to  the  office  in  Charleston  to  look  for  a  deed 
made  after  the  Act,  than  he  would  think  of  going  to  Edgefield, 
<»r  anywhere  else.  But  it  is  said  the  county  court  for  Winton 
was  not  organized  untU  November,  1786,  and  this  deed  was 


632  APPEALS  AT  LAW. 

Hill  vt,  Sanders. 

made  in  July.  That  is  true,  but  there  was  an  office  for  i^stry 
of  deeds  opened  for  Winton  before  the  expiration  of  six  months, 
within  which  the  deed  should  be  recorded,  and^  therefore,  it  can- 
not be  alleged  that  he  could  not  have  recorded  his  deed  as  the 
law  required.  But  even  if  nO  office  had  been  opened  within  six 
months,  that  might  furnish  a  sufficient  reason  for  not  recording 
within  the  time,  but  is  certainly  no  authority  to  dispense  with 
the  law  which  required  his  deed  to  be  recorded  in  the  county 
where  the  land  lay.  The  Act  of  1791,  (7  Stat  269)  for  sus- 
pending the  county  courts  for  Winton  and  Orange,  directs  that 
the  records  of  the  said  comity  shall  be  transferred  over  and  kept 
by  the  register  of  mesne  conveyances  for  Orangebui^,  in  his 
office,  which  clearly  implies  that  there  was  an  office  for  the 
registry  of  deeds  established  for  that  district ;  but  I  have  seen 
no  Act  of  the  Legislature  establishing  such  an  office,  although 
the  existence  of  such  an  office  is  clearly  declared  by  this  Act 
The  constitution  of  1778  requires  that  registers  of  mesne  con- 
veyances should  be  appointed  for  the  several  districts  th^i 
existing,  and  I  think  it  very  likely  that  such  an  officer  had  been 
appointed^  although  there  is  nothing  in  the  printed  Acts  on  the 
subject 

2.  That  the  infancy  of  one  joint  tenant  will  prevent  the  statute 
of  limitations  from  barring  the  action,  and  that  the  same  result 
will  follow  where  the  plaintiff  derives  his  title  fbom  several, 
some  of  whom  were  infants,  I  suppose  may  be  assumed  to  have 
been  decided  in  many  cases.  But  that  the  decision,  except  in 
cases  of  joint  tenancy,  has  no  English  authority  to  support  it, 
I  think  there  is  no  doubt  In  Roe  vs.  Rawlstonj  (2  Taunt 
441,)  it  is  said,  if  two  joint  tenants  be  disseized,  and  one  enter, 
it  is  the  entry  of  both,  but  it  is  otherwise  of  parceners.  The  disa- 
bility of  one  shall  not  preserve  the  rights  of  the  others.  I  have 
not  examined  the  American  cases,  but  numerous  authorities 
were  quoted  at  the  bar  to  show  that  in  most,  if  not  all  of  the 
States,  except,  perhaps,  Kentucky,  the  same  rule  prevailed* 

That  such  a  construction  is  against  the  policy  of  the  statute 
of  limitations,  is,  I  think,  very  clear.    If,  before  the  youngest  of 
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the  Lamars  is  barred,  Mrs.  Hill  should  die,  leaving  an  infemt 
child,  another  twenty-six  years  would  be  added  to  the  time 
necessary  to  quiet  the  title  of  the  present  occupants  of  the  land, 
and  in  this  way  a  century  may  elapse  and  the  statute  operate 
as  no  bar,  on  account  of  these  successive  intervening  disabilities. 
But  it  IS  said  the  law  has  been  so  settled,  in  the  case  of  Qtmr- 
dine  vs.  Theus,  and  Thomson  vs.  GaUlard.  Although  it  may 
be  right,  on  the  principle  of  stare  decisis,  that  these  cases  should 
not  now  be  overruled,  yet  that  is  no  reason  we  should  go  any 
further  in  a  wrong  direction  than  these  cases  require. 

In  Gourdine  vs.  Qraham,  (1  Brev.  329,)  which  stands  next 
to  the  case  of  Gourdine  vs.  Theus,  it  was  decided,  ''  if  one  of 
several  joint  owners  of  personal  property  be  an  infant,  that  shall 
protect  the  rights  of  the  others."  But  this  doctrine  was  over- 
ruled in  Henry  vs.  Means,  (2  Hill,  334,)  where  it  was  held  that, 
even  where  the  action  was  joint,  the  adult  plaintiffs  were  barred, 
and  the  in&nts  alone  protected.  Judge  Brevard's  reports  have 
been  published  since  that  case  was  decided,  and  as  Gourdine 
vs.  Grahcan  is  not  mentioned  in  it,  it  is  very  likely  it  was  un- 
known to  the  Court. 

There  is  no  difference  in  principle  between  real  and  personal 
estate,  and  one  rule  should  govern  in  both  cases.  To  have  a 
different  rule,  applicable  to  different  kinds  of  property,  where  no 
reason  for  making  it  can  be  given,  is  calculated  to  deform  in- 
stead of  maintaining  the  symmetry  and  beauty  of  the  law  as  a 
system  of  reason  and  logic.  One  or  the  other  of  the  cases 
ought  to  be  reversed.  In  Means  ads.  Henry,  an  attempt  is 
made  to  sh  ew  that  there  was  a  reason  for  making  the  distinction, 
and  the  same  reason  is  repeated  which  had  been  before  given  in 
Thomson  vs.  GaiUard,  that  each  is  entitled  to  the  possession  of 
the  whole,  and,  as  against  a  trespasser,  if  any  one  of  the  joint 
owners  sue,  as  he  may  by  our  law,  and  recover,  he  shall  have  a 
writ  of  possession  for  the  whole.  As  to  the  right  of  possession, 
that  applies  as  much  in  one  case  as  the  other,  and  as  to  the  writ 
of  possession,  if  one  who  recovers  a  part  can  have  forcible  pos- 
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sesaion  of  the  whole  by  law,  I  have  found  no  authority  to  sup- 
port it. 

In  Saul  vs.  Dawson,  (3  Wils.  49,)  the  plaintiff,  as  tenant  in 
common,  recovered  possession  of  five-eighths  of  a  cottage.  A 
writ  of  possession  was  executed  by  the  sheriff,  who  turned  the 
defendant  out  and  locked  up  the  door.  Ctirial  This  is  wrong, 
the  writ  ought  to  have  pursued  the  verdict  Let  there  be  a  rule 
to  the  sheriff  and  the  lessor  of  the  plaintiff  to  restore  the  tenant 
to  the  possession  of  three-eighth  parts  of  the  poremiaes,  other- 
wise, he  must,  of  necessity,  bring  another  ejectment  for  theoL 

Runnington  says  the  writ  of  habere  facias  possessionem  is  a 
writ  of  execution.  I  am  sure  I  need  not  quote  authority,  that 
the  writ  of  execution  must  follow  the  judgment,  and  that  must 
follow  the  verdict.  How,  then,  can  the  execution  authorize  the 
shmff  to  do  more  than  put  the  plaintiff  in  possession  of  what  he 
has  recovered  ?  If  it  can,  what  is  meant  in  the  case  of  Saul 
vs.  DawsoHy  wh^i  the  Court  say — the  writ  of  possession  should 
pursue  the  verdict,  and  that  the  defendant  should  be  restored  to 
the  possession  of  the  three-eighth  parts  which  the  |daintiff  had 
not  recovered  ?  If  one  joint  tenant  or  tenant  in  common  ousts 
ainother,  and  in  an  action  he  recover  a  part,  will  the  writ  go  to 
give  him  possession  of  the  whole  ?  I  suppose  no  one  wiU  aflirm 
this,  yet,  in  our  practice,  it  will  not  appear  from  the  record  that 
he  was  a  joint  tenant,  or  that  he  had  been  ousted  by  the  defend- 
ant The  verdict  establishes  his  right  to  a  part,  and  for  that 
part,  and  no  more,  he  shall  have  his  writ  of  execution.  If  the 
plaintiff  recovers  the  whole,  he  shall  have  possession  of  the 
whole,  and  the  sheriff  shall  turn  every  one  out ;  but  if  he 
recover  part,  Aen  he  shall  have  joint  possession  of  that  pait 
with  the  d^endant,  as  declared  in  Saul  vs.  Dawson.  It  is  said 
that  the  defendant's  possession  shall  stand  in  place  of  title  until 
the  plaintiff  proves  a  good  title  in  himself.  To  the  extent  that 
such  proof  is  made,  the  presumption  is  rebutted,  but  no  further. 
It  may  be  supposed  that  what  is  here  urged  may  conflict  with 
the  doctrine  that  one  joint  owner  cannot  sue  another,  except  in 
cases  of  ouster ;  but  that  doctrine  has  nothing  to  do  with  the 
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question.  It  matters  not  what  title  the  defendant  has.  He  has 
a  right  to  stand  on  the  presumption  arising  from  his  possession, 
as  to  the  residue  of  the  interest  which  is  not  in  the  plaintiff  on 
the  record.  It  is  somewhere  said  that  the  recovery  by  the  adult, 
will  enuie  to  the  benefit  of  the  infants  who  are  not  parties.  I 
do  not  see  how  that  can  be.  They  are  not  parties  on  the  record, 
and  I  do  not  see  that  they  can  claim  any  benefit  from  the 
record.  It  will  not  appear  how  the  jdaintiffs  claim,  or  on  what 
title  they  recorered,  unless  we  admit  parol  evidence  of  what 
was  proved  on  the  trial,  which  will  hardly  be  admitted.  If  the 
verdict  had  been  for  the  defendant,  that  will  be  no  bar  to  the 
infants  if  they  should  hereafter  sue  for  their  share,  as  they  may 
do  under  the  authority  of  the  case  of  McFadden  vs.  Haley^  (2 
Bay,  467.) 

There  are  many  other  views  which  might  be  presented,  but 
as  I  intended  to  state  my  opinion,  rather  than  to  argue  the  ques- 
tions in  detail,  I  forbear  to  notice  them. 

I  admit  that  where  the  infant's  title  is  put  in  issue  by  the 
record,  there  we  are  bound  to  decide,  on  the  authority  of  Gour- 
dine  vs.  Theus,  and  the  other  cases,  that  it  will  prevent  the  bar 
of  the  statute  as  to  the  other  tenants  in  common  or  coparceners. 
Bat  I  think  I  have  said  enough  to  shew  that  those  cases  (to  say 
the  least)  have  been  decided  without  authority,  and  that  very 
doubtful  reasons  have  been  given  to  support  them.  But  as  the 
reversal  of  a  decision  made  many  years  ago  may  serve  to  unset- 
tle titles,  they  ought  not,  perhaps,  to  be  reversed.  But  as  the 
same  principle  has  been  reversed  in  relation  to  personal  estate, 
I  do  not  know  why  it  may  not  be  done  in  relation  to  real  estate, 
especially  as  it  would  produce  uniformity  on  a  subject  about 
which  there  should  not  be  a  different  rule. 

This  case,  I  think,  is  entirely  clear  of  any  difficulty  arising 
from  those  decisions.  Here  Uie  infants  are  not  parties.  The 
plaintiffs  do  not  represent  their  title.  In  fact,  they  set  up  a  hos- 
tile claim  and  demand  the  whole  land.  To  the  defendants's 
plea  of  the  statute  of  limitations,  is  it  any  answer  to  say,  that 
although  the  statutory  period  has  run  out  as  to  them,  yet  they 
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are  not  barred  because  a  third  person,  who  is  a  stranger  to  the 
record,  is  an  infant  ?  The  true  question  is,  whether  the  plaintiflb 
are  barred,  and  if  they  are,  the  verdict  should  be  for  the  defend* 
ants.  The  title  of  the  infant,  which  alone,  I  think,  the  statute 
was  intended  to  protect,  is  in  no  way  affected  by  such  decision. 
He  may  at  any  time  recover,  if  he  chooses  to  bring  his  action. 
The  privilege  of  infancy  is  personal,  and  no  one  else  should  be 
allowed  to  take  shelter  under  it,  to  protect  himself  against  his 
own  laches.  I  am,  therefore,  of  opinion,  on  both  the  grounds 
stated,  thai  the  defendants's  motion  for  a  nonsuit  should  be 
granted. 

Motion  refused. 


Margaret  A.  Lamb  vs.  Dr.  William  Crasland. 

Where  a  party  claims  a  right  to  an  easement  tlirough  another's  land,  by  adverse 
for  twenty  years,  and  during  a  part  of  the  time,  though  after  the  commencement  of 
the  adverse  use,  the  land  was  owned  by  infants,  that  perictd  must  be  deducted  io 
the  computation  of  the  time,  and  if  twenty  years  do  not  remain,  the  lig^t  is  not 
established. 

Before  Evans,  J.,  at  Marlboro\  Extra  Term^  1860. 

This  was  an  action  on  the  case  for  obstructing  a  ditch.  * 
The  lands  of  the  parties  were  adjoining.  The  plaintiff's  land, 
in  1817,  belonged  to  her  husband,  one  Alexander  Lamb.  The 
defendant's  land,  then,  belonged  to  one  Bartholomew  Cosnahan. 
Near  Lamb's  house  were  some  ponds,  which,  in  wet  seasons, 
were  filled  with  water,  and  produced  sickness.  Lamb  asked 
and  obtained  permission  from  Cosnahan  to  cut  a  ditch  through 
his  land,  for  the  purpose  of  draining  those  ponds.  The  ditch 
communicated  with  an  old  ditch,  called  the  meadow  ditch,  by 
which  the  water  passed  off  into  Crooked  Creek.  The  land 
through  which  the  ditch  was  cut  by  Lamb,  was  then  woodland ; 
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it  had  since  been  cleared.  The  ditch  had  been  kept  open  as  a 
drain  for  Lamb's  land  ever  since,  and  worked  on  occasionally, 
when  it  suited  the  convenience  of  those  who  owned  the  land. 
The  plaintiff  was  in  possession  of  Lamb's  land.  Lamb  died  in 
1836.  No  evidence  of  how  the  plaintiff  derived  title  was  given ; 
but  it  was  understood,  from  the  cou^  of  the  testimony,  tha;  it 
had  been  sold  for  partition,  and  she  was  the  purchaser.  B. 
Crosnahan  died  in  1820,  leaving  a  igridow  and  infant  childiren, 
one  of  whom  was  not  of  age  until  1841.  After  his  death,  the 
land  remained  in  the  possession  of  his  widow  and  the  admii^is- 
trator,  until  1833,  when  it  was  sold  for  partition,  and  purchased 
by  one  E.  Cosnahan,  who  sold  it  to  one  Feagin  in  1836.  From 
him  it  passed  to  Green.  About  1843,  he  sold  to  Dudley,  and 
Dudley  to  the  defendant  In  1847,  (in  January,)  in  consequence 
of  the  lower  part  of  the  ditch  not  being  kept  sufficiently  open, 
four  acres  of  the  defendant's  land,  on  the  side  of  the  ditch,  were 
too  wet  to  plough.  He  sent  to  the  plaintifl^  requested  her  to 
open  it,  but  she  did  not  do  it.  In  March,  the  defendant  filled 
up  the  ditch  with  dirt  and  logs.  Some  negotiation  took  place, 
and  the  plaintiff  opened  the  ditch,  but,  as  it  turned  out,  not  suf- 
ficiently, for  in  July  there  were  very  heavy  rains,  and  the  water 
ponded  on  the  four  acres,  and  injured  the  growing  crop.  The 
defendant  again  obstructed  the  ditch.  It  remained  so  four  days, 
when  the  plaintiff's  son  removed  the  obstruction.  But  in  these 
four  days,  the  com  in  the  plaintiff's  pond  was  destroyed.  For 
this  injury  the  action  was  brought,  and  the  sole  question  pre« 
sented  by  the  case  was,  whether  the  plaintiff  had  a  prescriptive 
right  to  drain  her  land  through  this  ditch.  If  she  had,  the  de- 
fendant had  no  right  to  obstruct  it.  If  she  had  not,  then  the 
defendant  had  a  right  to  fill  it  up  on  his  own  land. 

Evidence  was  given  on  the  question,  whether  the  use  had  been 

adverse,  or  only  permissive.    That  question  was  submitted  to 

the  jury,  who  found  for  the  plaintiff 

In  his  report  of  the  case,  his  Honor,  the  presiding  Judge,  says : 

"  It  Was  very  clear,  that  from  1820  to  1^,  the  land  of  defend* 

ant  belonged  to  infants ;  and  there  was  not  the  slightest  evidence 
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to  change  the  original  character  of  the  tiae,  up  to  the  death  of 

B.  Gosnahan.    My  own  opimoD,  founded  on  a  pretty  full  aigu* 

ment,  made  in  the  case  of  Boj/km  vs.  Caniey^  which  I  tried  at 

Kershaw,  was,  that  the  pfesumption  of  title^  arising  fn»n  ad* 

v^rse  use,  did  not  arise  when  the  owners  were,  at  the  time  of  its 

:r  Gontnencement,  infants ;  and  that,  even  in  cases  of  intervening 

infai^cy,  the  piesumption  was  su^nded  during  in&ncy,  far  the 

presimption  depends^  not  on  the  use  alone,  but  the  acquiescence 

of  tlie  owner.    In  this  case,  there  is  no  doubt  about  the  facia. 

tk.:  ^  Th^  use  began  in  1817,  and  continued  to  1847,  a  period  of  30 

V.  ye^rs.    But  during  the  time,  the  land  belonged  to  infants  13 

i  fears,  leaving  only  17  years. '  Entertaining  this  opinion,  if  I  hadj 

left  that  pdnt  to  the  jury,  they  of  course  would  have  found  for 

the  defendant ;  but  I  did  not  feel  at  liberty,  afker  having  qpeat 

more  than  a  day  on  the  trial,  to  arrest  the  case  by  a  non-suit, 

on  an  undecided  point,  and  one  of  difficult  solution.    The  case 

was  sent  to  the  jury  on  the  other  points,  reserving  to  the  defend' 

ant  the  right  to  renew  his  motic«i  in  the  Appeal  Court'' 

The  defendant  appealed,  and  now  moved  for  a  non-suil^  or 
new  trial,  on  several  grounds ;  the  fourth  ground  for  a  non-suit 
was  as  follows : 

Because,  admitting  that  the  plaintiff  had  adverse  possessioa 
for  twenty-nine  years,  it  was  in  evidence,  that  for  thirteen  years 
of  this  time,  the  proprietors  of  the  servient  tenement  were  infonts^ 
against  whom  an  adverse  possession  could  not  grow  into  a 
right. 

Dtidley^  for  the  motion,  contended  that  the  possession  was 
clearly  permissive  up  to  1820,  when  B.  Cosnahan  died,  and  that 
an  adverse  possessicm  could  not  conunence  between  1820  and 
1833,  when  the  owners  of  the  land  were  infants.  But  if  the 
Court  diould  hold  that,  after  the  verdict  of  the  jury,  the  posses- 
sion must  be  taken  to  have  commenced  adversely  in  1817,  then 
he  contended  that  the  period  fix)m  1820  to  1833  must  be  deducted 
£rom  the  time.  He  cited  3  Strob.  460 ;  2  Rich.  136 ;  Cheves* 
Eq.  60;  IffiUCh.  378;  ITur.  <fcR.107;  13  Pfck.184;  2Day, 
&27;  2HilliardonBealProp.l95;2HillCh.60;  SGihn.  lOS. 
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ThamwM^  contra.  It  must  be  taken,  after  fte  vervict  of  the 
jury,  that  the  possession  commenced  adversely  in  1817.  The 
question  then  is,  whether  the  period  that  intervened  firom  1830 
to  1833,  during  which  the  heirs  of  Cosnahan,  except  his  widow, 
were  iniants,  must  be  deducted  in  computing  the  time.  Among 
the  ancient  cases,  in  which  the  questions  were  (^  prescription 
strictly,  no  one  can  be  found  in  which  in&ncy  has  been  held  to 
arrest  the  prescription.  (17  New  Hamp.  B.  376.)  But  the  mod* 
am  rule  is,  that  twenty  years  adverse  possession  raises  the  pre- 
sumption of  a  grant  This  is  not  a  mere  presumption  of  fact — 
it  is  conclusive  of  a  right — it  is  a  presumpiio  juris  ei  dejvre  ;  I 
Camp.  473 ;  1B.&C.  401 ;  6  East,  208 ;  1  Green.  Ev.  i  16, 
17 ;  2  Green.  Ev.  §  539.  Whether  a  possession  has  been  ad- 
verse—whether it  has  been  exclusive — ^whether  it  has  beoi  con- 
tinuous— ^whether  it  has  been  for  twenty  years,  are  questions  of 
fact,  but  when  they  have  been  decided  by  the  jury,  the  law 
comes  in  and  holds  the  twenty  years'  use  to  be  conclusive  of  a 
right  Now  infancy  intervening  can  shew  nothing  against  any 
one  of  those  facts.  Can  it  shew  that  the  possession  was  not  ad- 
verse ?  that  it  was  not  exclusive  ?  that  it  was  not  continuous  ? 
that  it  was  not  for  twenty  years?  Not  at  alL  Where  the  com- 
mencement of  the  possession^  therefore,  was  adverse,  and  against 
a  party  sui  juris,  subsequent  infancy  does  not  destroy  the  legal 
and  conclusive  presumption  of  title.    (4  Mason,  401-2.) 

But  if  the  presumption  is  one  of  fact,  then  the  question  must 
be  submitted  to  the  jury.  The  plaintiff  makes  out  his  case,  by 
shewing  an  adverse  possession  for  twenty  years ;  that  raises  the 
presumption  that  Cosnalian  made  a  grant  when  the  ditch  was 
first  dug.  Defendant  replies,  by  shewing  Cosnahan^s  death 
three  years  afterwards,  and  the  infancy  of  his  heirs ;  how  can 
that  even  weaken  the  presumption  of  the  grant  1 

But  if  the  title  is  in  an  in£uit  at  the  commencement  of  the 
possession^  still,  as  the  policy  of  the  law  is  in  &lvot  of  protectkig 
long  possessions,  the  presumption  of  a  grant  arises ;  a  voidable 
grant,  it  is  true,  which  the  infant,  within  a  reasonable  time, 
may  avoid.    (2  McPher.  on  Infants,  641 ;  638.) 


# 
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Curia^  per  Evans,  J.  There  are  several  questions  presented 
by  the  brief  in  this  case,  but  as  the  decision  d^)ends  on  the 
fourth  ground  for  a  non-suit,  none  of  the  other  questions  will  be 
considered.  That  ground  is  in  the  following  words,  to  wi^ 
"  admitting  that  the  plaintiff  had  adverse  possession  for  twenty- 
nine  years,  thirteen  years  of  this  time  the  proprietors  of  the  ser- 
vient tenement  were  infants,  against  whom  an  adverse  possession 
could  not  grow  into  a  right''  The  facts  of  the  case,  necessary 
to  be  stated  in  order  to  understand  this  ground,  are  these.  In 
1817,  the  ditch,  which  was  the  subject  of  c(Mitioversy,  was  dug 
by  Lamb  through  Cosnahan's  land,  by  his  permission  or  consent, 
for  the  purpose  of  draining  some  ponds  on  the  land  of  Lamb. 
The  ditch  has  been  kept  open  ever  since,  until  obstructed  by  the 
defendant,  who  now  owns  the  land.  In  1820,  Cosnahan  died, 
leaving  a  widow  and  infant  children  his  heirs  at  law,  one  of 
whom  was  not  of  age  until  1841.  In  1833,  the  land  was  sold, 
under  a  decree  of  the  Court  of  Equity,  for  partition,  and  pur- 
chased by  one  E.  Cosnahan,  from  whom,  by  several  intennediate 
conveyances,  the  defendant  derives  his  title.  The  questioii 
arising  on  these  facts  is,  whether  the  plaintiff,  who  is  the  owner 
of  Lamb's  land,  to  drain  which  the  ditch  was  dug,  has  acquired, 
by  the  use  thereof,  a  right  of  drainage  against  the  owner  of  the 
land.  There  is  no  doubt  that,  according  to  our  law,  as  declaied 
in  a  great  many  cases,  the  adverse  use  of  an  easement  for  twenty 
years  will  confer  a  right  to  the  use  of  it,  as  fully  as  if  a  deed  for 
it  were  produced  and  proved.  In  the  ordinary  transactions  of 
mankind,  we  find  that  men  are  not  disposed  to  allow  others  to 
exercise  dominion  over  their  property.  When,  therefore,  we  find 
that  such  dominion  has  been  exercised  for  a  long  period,  without 
objection  on  the  part  of  the  owner,  it  is  reasonable  to  conclude 
that  such  use  began  in  right,  or  it  would  have  been  objected  to. 
This  title  is  founded  on  the  presumption  of  a  grant,  which  time 
or  accident  has  destroyed.  But  this  is  perhaps  a  legal  fiction, 
which  the  law  resorts  to,  to  support  ancient  possessions,  and  to 
maintain  what  the  acts  of  the  parties  shew  they  considered  to 
exist 
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There  can  be  no  doubt  that,  if  Cosnahan  had  lived  for  twenty 
years  after  the  use  of  the  ditch  commenced,  and  Lamb  had  used 
it  adversely,  as  the  jury  have  found,  the  right  would  have  been 
perfect;  and  I  suppose  it  equally  clear,  that  if  the  time  before 
Cosnahan's  death,  added  to  the  time  which  elapsed  after  the  sale 
in  1833,  together,  made  the  full  period  of  twenty  years,  the  right 
would  be  beyond  dispute.  For  in  both  cases  there  would  be  an 
adverse  use,  and  an  acquiescence  by  those  laboring  under  no 
disabihty,  for  the  full  period  that  the  law  requires  to  support  the 
presumption  of  a  grant 

In  this  case  these  two  periods  of  time  amount  to  only  17  years, 
and  unless  the  presumption  can  arise  against  the  infants,  the 
twenty  years  is  incomplete. 

In  Mcpherson  on  Infants,  it  is  said,  (p.  638,)  "  It  is  a  maxim 
of  law,  that  laches  is  not  to  be  imputed  to  an  infant,  because  he 
is  not  supposed  to  be  cognizant  of  his  rights,  or  capable  of  en- 
forcing them."  In  Bacon's  Abridg.  Title,  Infant.  6.  (6  vol.  110) 
last  edition,  it  is  said :  "  The  rights  of  infants  are  much  favored 
in  law,  and  regularly  their  laches  shall  not  prejudice  them,  upon 
the  presumption  that  they  understand  not  their  rights,  and  that 
they  are  not  capable  of  taking  notice  of  the  rules  of  law  so  as 
to  apply  them  to  their  advantage.''  The  same  doctrine  is  to 
be  found  in  all  the  elementary  writers  from  Ck>ke  to  the  piesent 
time.  The  presumption  arises  from  the  acquiescence  of  the  par- 
ties interested  to  dispute  it,  and  it  would  be  difficult  to  assign  a 
reason  for  drawing  any  conclusion  from  the  acquiescence  of  an 
infant,  who  is  supposed  in  law  not  to  be  cognizant  of  his  rights, 
or  capable  of  enforcing  them.  Accordingly  we  find,  that  in  all 
the  cases  which  have  been  decided,  so  far  as  I  know,  no  pre- 
sumption has  been  allowed  against  the  rights  of  an  infant, 
whether  the  question  related  to  the  satisfeu^tion  of  bonds  for  the 
payment  of  money,  or  the  performance  of  other  acts,  or  to  rights 
growing  out  of  what  Best  calls  a  nothexisHng  grant  *  In  Bajfd 
vs.  Keels,  decided  in  1830,  it  was  held  that  no  presumption  could 
arise  that  the  condition  of  a  bond  of  an  administrator  had  been 

•  Best  on  Fresump.  p.  103,  ci  seq. 
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performed,  becanse  the  distributee,  to  whom  he  was  to  acoount 
and  pay  over  the  money,  was  an  infant.  The  same  was  afBim- 
ed  in  the  case  of  Broum  vs.  McCeM,  (3  Hill  336.)  In  Cfray  vs. 
Given9^  (2  Hill  Ch.  R.  614.)  Judge  Harper  says,  "I  think  it  has 
not  been  questioned,  that  the  time  durmg  which  the  party  to  be 
affected  has  been  under  disability,  must  be  deducted  in  compu- 
ting the  lapse  of  time,  in  analogy  to  the  statute  of  limitatioiis. 
Such  was  the  case  in  EidcUehoaver  vs.  Kinardj  (1  Hill,  Ch.  R. 
375.)  If  the  possession  were  taken  in  early  infancy,  the  title 
might  be  matured  be.fore  the  infant  arrived  at  age,  and  before 
the  statute  of  limitations  had  begun  to  run  against  him.  The 
decisions  have  been  numerous,  and  the  practice  habitual,  and  I 
am  not  aware  of  any  doctrine  or  decision  to  the  contrary."  We 
have  no  case  involving  the  right  to  an  easement,  in  which  the 
qucAticm  involved  in  this  case  has  been  decided  by  this  Court 
In  Wcat  vs.  Trapp,  (2  Rich.  136,)  Judge  O'Neall,  on  the  Cir- 
cuit, expressed  the  opinion  to  the  jury,  that  the  presampdoD  of 
a  grant  to  a  way  would  be  arrested  by  in&ncy.  But  that  pomt 
was  not  necessarily  involved  in  the  case,  and  this  Court  decfined 
to  express  any  opinion,  as,  according  to  my  recollection,  it  was 
not  argued.  In  other  States  the  question  has  been  decided.  In 
the  case  of  Waikins  vs.  Peck,  (13  New  Hamp.  R.  360,)  it  was 
held,  that  a  grant  cannot  be  presumed  from  the  use  and  enjoy- 
ment of  an  easement  for  the  term  of  20  years,  when  the  party, 
who  must  have  made  the  grant  if  it  existed,  was  an  infant  at 
the  time  of  making  it.  This  does  not  come  up  fully  to  the  case 
under  considemtion,  because  in  this  case  the  grant,  if  any,  must 
have  been  made  coeval  with  the  use,  and  that  was  in  the  life- 
time of  Cosnahan,  who  was  adult  But  Aat  can  make  no  dif- 
ference, unless  we  apply  the  rule,  which  has  been  adopted  in 
relation  to  some  of  the  clauses  of  the  statute  of  limitations^  viz. 
that  where  the  statute  begins  to  run,  it  will  not  be  arrested  by 
any  intervening  disability.  But  this  has  not  been  contended  for, 
and  there  is  no  semblance  of  authority  to  support  it  This  con- 
struction arises  on  a  positive  enactment,  that  the  action  must  be 
within  four  years  iiom  the  time  the  right  of  action  accrued ; 
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whereas  pre8umpti0ns  arise  fifom  the  assertion  of  the  right,  and 
the  acquiescence  in  it,  during  the  whole  period  of  twenty  years, 
and  how  can  it  be  said  that  the  infants  have  acquiesced,  when 
they  were  incapable  of  asserting  their  rights  ? 

But  the  case  of  Melvin  ys.  WhUingj  (13  Pick.  R.  190,)  was 
a  case  of  interrening  infitncy.  The  plaintiff  claimed  a  title  to 
a  sereral  fishery,  on  the  defendant's  soil,  and  relied,  to  support 
his  title,  on  proof  of  an  adverse,  uninterrupted,  and  exclusive 
use  and  enjoyment  for  twenty  years.  The  jury  were  instructed 
by  the  Chief  Justice  that,  to  raise  such  a  presumption  of  convey- 
ance, it  must  appear  that  such  exclusive  right  had  been  used  and 
enjoyed  against  those  who  were  able  in  law  to  assert  and  enforce 
their  rights,  and  to  resist  such  adverse  claim,  if  not  well  founded ; 
and,  therefore,  if  the  persons  against  whom  such  adverse  right 
is  claimed,  were  under  the  disability  of  infancy,  the  time  during 
which  such  disability  continued,  was  to  be  deducted  in  the  com- 
putation of  the  twenty  years ;  and  this  construction  was  sup- 
ported by  the  Court  of  Appeals.  The  only  dictum  which  I  have 
found  to  the  contrary,  is  contained  in  the  opinion  of  Judge  Story, 
in  the  case  of  T)/ler  vs.  WUkinson^  (4  Mason,  402.)  The  action 
involved  the  priority  of  right  to  use  the  water  in  Pawtucket 
river,  and  in  no  way  involved  the  question  of  the  rights  of  in- 
fants. The  question  which  he  was  discussing  was,  whether  the 
presumption  from  adverse  use  was  a  presumptio  juris  et  dejure, 
a  question  of  law  to  be  decided  by  the  Court,  or  a  fact  to  be  de- 
termined by  the  jury.  In  support  of  his  argument,  that  it  is  a 
presumptio  juris^  he  says  the  right  by  presumption  of  a  grant  is 
not  affected  by  the  intervention  of  personal  disabilities,  such  as 
infancy,  coverture,  and  insanity.  This  dictum  is  noticed  and 
disregarded  in  the  New  Hampshire  case  above  referred  to,  and 
I  may  be  permitted  to  say,  without  any  disrespect  to  that  great 
and  learned  Judge,  that  he  did  not  bear  in  mind  the  distinction 
between  a  right  claimed  by  prescription,  and  a  presumption  of 
right  from  a  non-existing  grant  The  former  requires  a  use  be- 
yond legal  memory,  the  latter  may  arise  within  twenty  years. 
Best  on  Piesump. }  88;  3  Stark.  Ev.  911, 3d  ed. ;  2  Ev.  Poth.  139. 
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We  are  of  opinion,  that  the  period  of  time  during  which  the 
infant  heirs  of  Cosnahan  were  the  owners  of  the  servient  t^ie* 
ment,  is  not  to  be  computed  as  a  part  of  the  twenty  years  ad- 
verse use  necessary  to  vest  the  easement  in  the  plaintifl^  and 
upon  this  ground  the  plaintiff  should  have  been  nonsuited  cm 
the  Circuit  It  is  therefore  ordered  that  the  verdict  be  set  aaidei 
and  the  defendant  have  leave .  to  enter  up  a  judgment  of  non- 
suit. 

O'Neall  and  Frost,  JJ.,  concurred. 

Motion  granted. 


Samuel  J.  Wilson^  for  his  assignees,  vs.  Theodore  Dargan* 

Where  6  is  indebted  to  A,  and  A  is  indebted  to  a  firm  of  whicb  B  is  a  co-paitner,  and 
it  is  agreed,  between  A  and  6,  that  the  one  demand  shall  be  setoff  or  ezttngaiaiied 
by  the  other,  such  agreement  is  binding  upon  a  subsequent  assignee  of  A's  demand 
against  B,  if  the  assent  thereto  of  the  other  members  of  the  firm  can  be  shewn ; 
it  is  not  necessary,  however,  to  shew  an  express  assent,  or  even  that  the  other  mem- 
bers of  the  firm  knew  of  the  agreement — ^it  is  enough  to  shew  that  A,  by  pierioas 
assent,  express  or  implied,  between  the  partners,  was  anthoiixed  to  bind  tlis  fiim 
by  such  an  agreement 

Before  Frost,  J.,  ai  Darlitigton,  Spring  Term,  1850. 

This  was  an  action  of  asstunpsit  on  an  open  store  account 
Samuel  J.  Wilson  had  been  a  merchant,  and  had  made  a 
general  assignment  for  the  benefit  of  his  creditors.  The  de- 
£^dant  and  Timothy  Dargan  were  physicians,  practising  in  co* 
partnership.  Wilson  had  a  store  account  against  each  of  the 
co-partners,  and  they  had  a  co-partnership  medical  accouBt 
against  Wilson.  The  medical  account  was  charged  between 
July,  1846,  and  September,  1849,  and  the  store  accounty  Decem- 
ber, 1846,  and  March,  1849.  The  defendant  pleaded  the  co- 
partnership account  against  Wilson  as  payment 
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Wilson  proved  the  account  against  the  defendant,  amounting 
to  ^221.  The  medical  account  was  admitted.  With  his  con- 
sent, Wilson  was  made  a  witness  for  the  defendant  He  testi* 
fied  that,  in  August,  1848,  it  was  agreed,  between  himself  and 
the  defendant,  that  the  partnership  account  should  be  set  off 
against  the  store  account ;  but  no  receipts  were  passed,  and  the 
account  against  the  defendant  had  been  included  in  his  assign- 
ment  Timothy  Dargan  told  the  witness  that  he  abstained  from 
contracting  a  large  account  with  him,  because  he  was  reluctant 
to  reduce  his  means  by  paying  for  goods  in  a  medical  account. 
The  witness  did  not  know  that  Timothy  Dargan  was  informed 
of  his  agreement  with  the  defendant  Dr.  Timothy  Dargan, 
who  was  admitted  as  a  witness,  declared  his  consent  to  the 
agreement  between  the  plaintiff  and  defendant  He  said  he 
knew  that  defendant  had  a  store  account  with  Wilson,  and  he 
expected  that  it  should  be  settled  by  a  credit  for  the  partnership 
account  The  witness  and  defendant  had,  impliedly,  the  right 
to  set  off  a  co-partnership  demand  against  an  individual  account ; 
but  he  had  no  explicit  notice  of  the  agreement  between  Wilson 
and  defendant 

The  jury  were  instructed,  by  his  Honor,  that  though  only 
mutual  demands  can  be  set  off,  yet  the  parties  might  make  any 
agreement,  respecting  pajrnient,  which  they  saw  fit ;  and  that,  if 
one  partner  contracts  an  account,  and  promises  that  a  co-partner- 
ship demand  shall  be  applied  in  payment,  and  the  other  partner 
consents  to  the  arrangement,  it  would  be  binding  as  a  contract 
on  both  partners.  It  might  have  been  that  Wilson  would  not 
have  credited  the  defendant,  and  that  defendant  would  not  have 
dealt  with  Wilson,  if  the  agreement  had  not  been  made ;  and 
the  consideration  would  support  the  agreement  against  all  of  the 
parties.  But,  if  Timothy  Daj^an  were  not  a  party  to  the  agree- 
ment, it  would  not  be  obUgatory,  since  he  might  otherwise  apply, 
or  satisfy  by  his  receipt,  the  partnership  account  against  Wilson. 
The  jury  were  further  instructed,  that  the  consent  of  Timothy 
Dargan  to  the  agreement,  expressed  at  the  trial,  was  nugatory ; 
because  no  agreement  with  Wilson,  after  his  assignment,  cotild 
36 
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impair  the  right  of  his  assignees ;  and  that  the  mutual  confi- 
dence between  the  defendant  and  Timothy  Dargan,  that  either 
might  apply  a  partnership  account  in  payment  of  his  individual 
debt,  could  not  charge  Timothy  Dargan  with  the  agreement  be- 
tween the  defendant  and  Wilson ;  and  they  were  advised  that 
there  did  not  appear  any  evidence  of  Timothy  Dargan's  assent, 
.because  he  could  give  no  explicit  assent  to  an  arrangement  of 
which  he  was  not  informed.  Without  such  assent,  they  were 
told  the  verdict  should  be  for  the  full  amoimt  of  the  plaintiff's 
demand  ;  which  they  found. 
The  defendant  appealed,  and  now  moved  for  a  new  triaL 

Mosesj  for  the  motion,  cited  4  Strob.  12 ;  4  Camp.  67 ;  JiCtiu- 
ler  ^  McQregoT  vs.  Pufe^  (5  Strob,  126.) 
BhrUee^  contra* 

CuriOj  per  Withers,  J.  This  is  one  of  a  class  of  cases  that 
are  of  frequent  occurrence,  and  are  generally  attended  by  some 
difficulty  in  the  solution.  When,  as  in  the  present  instance;,  the 
debtor  of  a  firm  agrees,  with  one  of  the  partners,  that  the  demand 
against  the  latter  shall  be  extinguished  by  a  credit  on  the  part- 
nership demand  against  him,  or  that  the  one  shall  be  set  off 
against  the  other,  and  such  agreement  remains  executory  unti] 
a  foreign  interest  is  introduced  by  an  assignment  on  the  part  of 
the  partners  or  their  debtor,  such  agreement,  ean  be  of  no  avail 
against  such  foreign  interest,  unless  it  be  made  to  appear  that 
the  agreement  stipulated  by  one  partner  was  fortified  by  the 
assent  of  the  other  before  the  interest  of  the  third  party  arose. 
When  such  assent,  however,  on  the  part  of  both  partners  can  be 
established,  by  testimony  pompetent  and  sufficient  for  that  end, 
whether  dirept  or  legitimately  inferential,  before  the  accrual  of 
another's  interest,  it  would  be  a  contiact  founded  on  sufficient 
consideration,  (as  we  determined  in  Kinsler  ^  McGreger  vs. 
Pape^  5  Strob.  126,)  and  the  question  of  fact,  if  raised  by  the 
evidence,  should  be  submitted  to  the  jury.  If  a  contract,  bind- 
ing on  the  partners,  accompanies  an  account,  owing  to  them  by 
a  debtor,  into  the  hands  of  his  assignee,  such  assignee  must  take 
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the  demand  cum  onere^  since  he  cannot  occupy  a  better  legal 
position  than  the  law  allows  to  his  assignor. 

It  is  in  this  particular  only,  and  not  in  regard  to  the  proposi- 
tions of  law  laid  before  the  jury  on  the  Circuit,  upon  the  trial  of 
this  case,  that  we  think  the  defendant  can  discover  any  just 
ground  of  exception.  The  agreement  between  the  defendant 
and  Wilson,  that  the  account  of  the  latter  against  the  former 
should  be  paid  by  the  partnership  account  of  Timothy  Dargan 
and  the  defendant  against  Wilson,  was  distinctly  made  before 
the  assignment  by  Wilson.  Dr.  Timothy  Dargan  said  he  knew 
that  Wilson  had  a  store  account  against  defendant,  ^'  and  he  ex- 
pected that  it  should  be  settled  by  a  credit  for  the  partnership 
account  He  and  defendant  had,  impliedly,  the  right  to  set  off 
a  partnership  demand  against  an  individual  account,  but  he  had 
no  expUcit  notice  of  the  agreement  between  Wilson  and  defend- 
ant." By  the  presiding  Judge  the  jury  were  ^^  advised  that 
there  did  not  appear  any  evidence  of  Timothy  Dargan's  assent, 
because  he  could  give  no  expUcit  assent  to  an  arrangement  of 
which  he  was  not  informed." 

We  suppose  the  jury  would  infer,  from  this,  that  the  express 
assent  of  Timothy  Dargan  to  the  specific  agreement  by  the  de^ 
fendant,  his  partner,  was  deemed  by  the  presiding  Judge  to  be 
requisite. 

Now  the  power  of  one  partner  to  bind  another,  is  resolvable 
into  the  principle  of  agency.  In  the  absence  of  a  specific  agree- 
ment between  copartners,  or  proof  of  acquiescence  in  a  particu- 
lar course  of  business,  sanctioned  by  them,  and  beyond  the 
general  scope  of  their  trade  or  dealings,  the  power  of  each  to 
bind  the  other  is  limited  to  such  scope.  But  by  agreement, 
which  may  be  impUed  in  this  as  in  other  species  of  agency,  in 
favor  of  those  who  have  a  right  to  insist  on  the  implication,  the 
power  of  each  to  bind  both,  may  be  extended  to  such  a  transac- 
tion as  that  which  is  disclosed  in  the  present  case.  We  think 
the  testimony  of  Dr.  T.  Dargan  presented  the  question,  to  be 
left  to  the  jury,  whether,  by  previous  assent  between  the  part* 
nerS)  the  defendant  was  not  authorized  to  bind  the  firm  in  such 
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aa  agreement  as  he  made  with  Wilson,  whether  the  occaskm 
occurred  to  make  the  same  with  Wilson  or  any  body  else.  If 
the  defendant  had  failed,  and  Wilson  bad  been  seeking  to  secuie 
the  benefit  of  the  agreem^it  for  himself  against  the  partneiriup, 
our  Tiew  mi^ht  seem  more  palpable.  Yet,  if  there  be  any  ya- 
lidity  at  all  in  such  an  agreement  as  we  are  considering,  its 
obUgation  should  be  mutual. 

Whether  the  particular  act  of  a  partner  be  unkrunpn  to,  oriai- 
auihorized  by,  another  partner,  are  not  equivalent  propositioafi. 

Upon  the  point  thus  indicated,  and  <m  that  only,  we  think  the 
case  should  be  again  submitted  to  the  jury ;  and  it  is  so  ordered. 

O'Neall,  Evans,  Fbost  and  Whitnsr,  JJ.,  concurred. 

Sfotion  gronted* 


E.  S.  E.  Chambers  vs.  WtUiam  WcUker. 

Action  commenced  14th  September,  1649,  on  a  promissory  note,  doe  15ch  Mscch, 
1845:  plea,  the  statute  of  limitations :  the  following  credits,  in  the  hand-writing  of 
the  plaintiff,  were  indorsed  on  the  note,  to  wit^^ias,  16th  April,  1815;  8683  51, 
4th  May,  1845,  and  S&,  6th  September,  1846:  testimony,  tendinis  to  shew  tfast  tk 
credit  of  $5  was  not  giTcn  bona  Jide,  and  that  the  note  l^ad  been  paid,  was  girai: 
verdict  for  plaintiff.  On  appeal,  hdd,  that  the  small  cr«lit  of  S5,  though  beaiins 
date  before  the  note  was  barred,  was  net,  of  itself  at  all  satis&ctoiy,  if  not  whoOf 
insnSicient,  to  establish  the  faot  and  time  of  pajrment,  so  as  to  prevent  the  bsr  if 
the  statute;  and  for  that  reasoni  and  because  of  the  other  testimony,  a  new  uiil 
was  ordered. 

Before  Frost,  J.,  at  Spartanburg^  Fall  TVm,  1860. 

This  was  au  action  on  a  promissory  note  against  the  defend- 
ant, who  had  joined  William  Clark,  as  surety,  in  making  the 
note,  for  one  thousand  dollars,  dated  the  11th  of  Ibrch,  1845, 
and  payable  to  the  plaintiff,  one  day  after  date.  On  the  note 
were  indorsed,  in  the  writing  of  the  plaintiff,  the  fdlowing  cied- 
its  :--9139,  16th  April,  1845 ;  $623  60,  4th  May,  1846,  and  $6, 
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CA  September,  1846.    The  writ  was  sued  out  the  litfa  Septein- 
ber,  1849. 

The  statute  of  limitations  was  pleaded.  Robert  Arnold,  sworn 
for  the  plaintiff,  testified  that  William  Clark  died  in  January, 
1847,  and  the  witness  administered  on  his  estate.  He  supposed 
Clark  and  Chambers  settled  the  note,  before  Clark's  death,  be- 
tween themselves.  Chamb^B  had  no  account  against  Clark. 
After  Clark's  death,  the  plaintiff  presented  to  the  witness  a  de* 
mand  on  the  estate,  on  account  of  saw-mill  dog-irons,  but  made 
no  claim  for  any  note.  The  witness  was  agent  of  Clark,  in  his 
lifetime.  He  paid  no  note  to  Chambers  for  Clark,  nor  made  any 
settlement  with  Chambers.  As  agent'  for  Clark,  be  presented 
and  received  payoient  of  accounts  from  Chambors.  He  thinks 
die  last  account  was  paid  in  September,  1846.  In  1846,  Clark 
told  the  witness  he  had  settled  with  Chambers  in  full  for  the 
notes.    Some  notes  Clark  said  he  had  paid  Chambers  in  full. 

The  defendant  offered,  in  evidence,  an  agreement,  by  Cham- 
bers, dated  19th  May,  1846,  for  the  purchase  of  part  of  a  patent, 
which  Clark  owned,  in  which  the  payment,  by  Chambers  to 
Clark,  of  five  hundred  dollars,  on  account  of  the  purchase,  was 
recited.  • 

The  case  was  submitted  to  the  jury  without  argument  The 
charge  was  favorable  to  a  verdict  for  the  defendant,  on  the  plea 
of  the  statute ;  but  die  jury  found  a  verdict  for  the  plaintiff. 

The  defendant  appealed,  and  now  moved  for  a  new  trial,  on 
the  grounds — 

1st.  Because  the  note  sued  on  was  barred  by  the  statute  of 
limitations ;  the  small  credit  of  five  dollars,  in  plaintiff's  own 
hand-writing,  being  insufficient,  unexplained,  to  save  it 

2d.  Because  the  only  testimony  offered  by  the  plaintiff  was, 
that  the  note  had  been  paid  off  by  Clark,  the  principal,  in  1846, 
and  that  the  credit  on  the  note  ivas  improperly  entered  by  the 
plaintiff. 

Bobe,  for  the  motion. 
Deauj  ccMitra. 
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Curia,  per  Whitner,  J.  In  this  case,  the  plaintiff  broogfat 
his  action  of  assumpsit  to  recover  of  the  defeadant,  who  was  the 
surety  of  one  William  Clark,  the  halance  of  a  note  allied  to  be 
due.  The  suit  was  brought  four  years  and  six  months  after  the 
note  was  due,  and  two  years  and  eight  months  after  the  death 
of  the  principal.  The  parties  all  resided  in  the  neighborhood  of 
each  other.  The  statute  of  limitations  was  pleaded,  and  in  re- 
ply the  plaintiff  relied  on  payment.  The  note  was  for  $1,000 — 
credits  were  indorsed,  of  $139,  a  little  over  one  month,  and  for 
$523  60  in  less  than  two  months  after  the  note  was  due.  Ad- 
mitting these  credits  to  be  bona  fide,  they  afforded  no  sufficient 
reply  to  defendant's  plea,  as  more  than  four  years  and  two  months 
had  elapsed  between  these  payments  and  plaintiff^s  writ  Th»e 
was  a  further  credit  endorsed,  in  plaintiff's  own  hand-writing,  of 
$6,  bearing  a  date  something  over  three  years  before  the  writ, 
and  about  four  months  before  the  death  of  Clark,  the  principaL 

In  a  preceding  case  it  has  been  held  that  a  credit  endorsed 
after  a  note  is  barred,  is  not  sufficient  to  take  a  case  out  of  the 
statute,  and  plaintiff  has  been  held  to  other  proo^  or  suffer  non- 
suit— '^  Because,  to  permit  the  holder  of  a  note,  after  an  action  is 
barred,  to  revive,  by  his  own  act,  tli^  liability  of  the  debtor,  would 
be  to  allow  him  to  manufacture  proof  for  the  exigencies  of  his 
case."     Conklin  vs.  Pearson  (1  Rich.  392). 

In  earlier  cases,  and  amongst  them  I  find  the  case  of  CHbseny^ 
Peeples,  (2  McC.  418,)  where  the  credits  indorsed  were  submit- 
ted to  the  jury,  leaving  them  to  determine  whether,  from  the  spe- 
cial circumstances,  the  fact  of  payment  was  thereby  established. 

Parties,  then,  are  not  allowed  to  manufacture  testimony  in 
their  own  behalf,  nor  have  they  been  permitted  to  take  advan- 
tage, as  it  is  expressed  in  the  latter  case,  of  their  own  wrong. 
The  usage  of  the  country  and  the  security  of  debtors  sanction 
the  custom  of  indorsing  the  credits  on  the  note — the  voucher  of 
payment  being  thus  always  present  with  the  evidence  of  debt 
But  when  these  indorsements  are  relied  on  as  evidence  of  the 
debtor's  continued  liability,  they  deserve  and  should  receive  the 
proper  scrutiny.     They  are  placed  there  for  his  security,  and 
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great  circumspection  is  proper  to  prevent  the  mere  fact  of  such 
an  indorsement  being  converted  to  his  injury.  True,  the  allega- 
tion is,  and  in  most  cases  it  is  sufficient,  that  the  indorsement  is 
against  the  interest  of  the  party  making  it,  and  hence  it  is  fair  to 
be  thrown  in  as  a  circumstance  on  which  the  fiict  of  payment, 
and  thence  a  continued  acknowledgment  of  debt,  may  be  pre- 
sumed. 

But  how  does  the  case  before  the  Court  stand  the  test  of  this 
reasoning,  or  by  the  side  of  the  facts  on  which  other  cases  have 
been  sustained,  or  have  failed  ?  In  the  latter  case  cited  the  note 
was  for  $400,  and  the  credit  indorsed  was  for  $350,  of  date  some 
fifteen  months  after  due.  Here  was  nothing  to  excite  suspicion. 
Such  an  acknowledgment,  bearing  such  a  date,  well  justified  the 
jury  in  the  presumption  that  the  payment  was  actually  made. 
It  was  too  manifestly  against  the  interest  of  the  payee  to  have 
been  made,  unless  it  was  bona  fide* 

The  first  case  referred  to  was  arrested  in  its  progress,  on  mo- 
tion for  nonsuit,  because  the  interest  of  the  party  was  plainly  to 
be  promoted  '^by  acknowledging  the  receipt  of  a  part,  to  secure 
the  recovery  of  the  balance;"  and  hence  the  "certain  protection 
of  the  law"  was  interposed.  In  the  case  under  consideration 
such  an  acknowledgment  might  have  been  without  any  great 
sacrifice  of  interest  Even  if  made  at  the  date,  it  may  have 
arisen  out  of  some  other  transactions,  as  there  were  other  deal- 
ings, and  therefore  not  in  fact  a  payment  on  this  note  by  Clark. 
A  date  is  as  easily  manufactured  as  a  sum,  and  here  there  was 
not  the  slightest  evidence  ofiTered  in  support  of  this  inconsider- 
able sum  ever  having  been  indorsed  before  the  note  was  actually 
barred.  The  proof  was  not  at  all  satisfactory,  if  not  wholly  in- 
sufficient to  establish  the  fact  at  best ;  but  when,  to  this  defi- 
ciency on  the  part  of  plaintiff,  is  opposed  the  declarations  of 
Clark,  the  large  dealings  shewing  indebtedness  of  plaintifif  sub- 
sequent to  these  early  credits,  the  other  demands  set  up  by  plain- 
tifif against  the  estate  of  Clark,  of  small  moment,  directly  after 
his  death,  without  a  word  as  to  this  note,  until  years  elapsed ; 
and  actual  payments  of  accounts  by  the  plaintiff  to  the  agent  of 
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the  deceased  principal,  down  to  a  time  near  his  death,  we  canDoC 
but  legaid  this  verdict  as  founded  in  mistake,  or  mere  caprioeii 
and  therefore  think  that  a  new  trial  should  be  allowed. 

The  motion  is  therefore  granted. 

O'Neall,  Evans,  Frost  and  Withers,  JJ.,  concurred. 
,  Motion  granted. 


James  J.  NevUs  vs.  Daniel  Hsartzog. 
Same  vs.  Jacob  Hartzog. 

A  decree  for  plaintiff  in  swm,  pro,  in  trespass  fuafv  eUmswn  fr^U  '*  fiR*  fS  and  eosts  " 
will  not  cany  coats. 

Where  tt|K>n  suck  a  decree^  ca,  sa.  for  costs  was  issued,  and  defendant  paid  the  monej 
to  the  sheriff,  under  notice  to  retain  it  until  the  matter  could  be  brought  to  the  atten- 
tion of  the  Court,  and  the  sheriff  paid  the  money  to  the  plaintiff's  attorney,  under 
the  understanding  that  it  should  be  refunded  if  it  should  be  decided  that  the  defend- 
ant was  not  propeAy  charged  with  costs ;  kdd  that  the  sheriff  might  be  compellBd 
by  rule,  to  nfund  the  money  to  the  defeddant,'Withoat  proceeding  being  ficst  hid 
to  set  aside  the  co.  so. 

Where  a  decree  written  on  the  back  of  a  process,  Taries  from  that  written  on  the 
docket,  the  clerk,  in  entering  the  judgment,  should  be  governed  by  the  decree  oo 
thedodnt;  sembk. 

Before  O'Neall,  J.,  at  Barnwell,  Fall  Term^  1850. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  foUonirs : 
"  These  cases  were  siim,  pros,  in  trespass  qtuxre  datuum /re- 
git, for  enterihg  the  plaintiff's  plantation,  throwing  down  his 
fences,  and  breaking  his  rails.  On  the  trials,  the  presiding  Judge 
gave  a  decree  for  $2  in  each  case,  and  this  is  the  entry  on  the 
docket.  On  the  back  of  the  process,  in  each  case,  is  written  by 
the  plaintiff's  attorney  "decree  for  the  plaintiff  fi)r  $2  and 
costs,"  and  signed  by  the  Judge.  This  memorandnm  of  the  de* 
exee  thus  signed,  is  that  copied  in  the  minutes.  It  thus  becomes 
the  judgment  of  the  Coiurt  Immediately  on  the  adjournment 
of  the  Court,  the  plaintiff  taxed  his  costs,  and  sued  out  oo.  st^s. 
for  the  damages  and  costs,  amounting  to  $84  60.    The  defend* 
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ants  were  anested,  and  their  attorney  being  sick,  they  proposed 
that  the  matter  should  be  postponed,  until  he  could  move  to  set 
aside  the  eo.  sa^a.  This  was  peremptorily  refused,  and  they  paid 
the  money,  under  a  notice  to  retain  the  money  until  it  could  be 
brought  to  the  attention  of  the  Court  Being  required  to  do  so, 
the  sheriff  paid  the  money  to  the  plaintiff's  attorney,  under  the 
understanding  that  it  should  be  refunded  if  it  should  be  decided 
that  the  defendants  were  not  properly  charged  with  costs.  Sub- 
sequently, on  motion  of  the  defendants,  the  clerk  proceeded  to 
retax  the  costs,  and  decided  that  the  d^endants  were  not  liable 
for  the  same.  Rules  haye  been  served  on  the  sheriff  and  attor- 
ney, to  shew  cause  why  the  money  collected  for  costs  should 
not  be  refunded.  The  case  came  up  on  the  rules  against  the 
sheriff.  I  have  thought  a  good  deal  about  this  matter.  The 
only  difficulty  I  have  felt,  is  whether  the  ca.  sa^s.  should  not 
have  been  set  aside  on  rules  against  the  plaintiff.  But  as  the 
facts  are  all  out,  and  as  the  sheriff  wrongfully  collected  the 
money,  (after  notice  to  stay  his  hand,)  if  the  defendants  were  not 
liable  for  the  costs,  I  shall  proceed  to  decide  the  question. 

"  By  the  Act  of  the  13th  June,  1747,  sec.  iv.  (P.  L.  214,*)  it  is 
declared  '  if  any  person  or  persons,  who  shall  commence  or  pro* 
secute  any  action  in  any  of  the  Courts  of  law  in  this  province, 
shall  not  recover  above  the  sum  of  £20  current  money,  such 
person  or  persons  shall  lose  all  his,  her,  or  their  costs  of  suit.'  To 
this  provision,  exceptions  have  been  made  by  subseqttent  Acts ; 
but  diis  case  does  not  jfall  within  them,  it  is  under  the  law  just 
cited.  £20  currency  is  about  equal  to  $12  84.  It  is  plaiui 
therefore,  that  the  decrees  of  $2  will  not  carry  costs.  But  it  is 
supposed  that  the  Judge's  decree  will  have  that  effect  At  law, 
costs  depend  upon  the  result  of  the  case ;  they  go  as  by  law 
they  are  given  or  refused.  The  6th  sec.  of  the  Act  of  1769,  (P. 
L.  270,*)  creating  the  process  jurisdiction,  makes  no  alteration  in 

*  By  a  strange  omission ,  neither  Of  these  Acts  is  to  be  found  in  the  Statutes  at  Ijujg^ 
The  title  of  the  Act  of  1747  may  be  found  in  3  Stat.  694,  where  the  eoncludmff 

▼ohime  is  rd*erred  to  for  the  Act  itself;  but  in  no  subsequent  Tulume  is  it  to  be  founo. 

It  should  haTe  been  printed  in  vol.  7,  commencing  at  page  194. 
It  is  also  true  that  the  Act  of  17^  is  not  in  the  Statutes  at  Large.    In  the  "  List  of 

an  the  Acts/'  (toI.  10,  p.  73,)  its  title,  with  reference,  for  the  Act  itself  to  vd.  7,  p. 
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this  respect.  The  authority  given  to  the  judges  '  to  give  judg- 
ment, and  award  execution,  together  with  costs,'  means  no  more 
than  that,  in  this  new  jurisdiction,  they  may  give  the  judgment, 
and  award  the  execution  which  followed  in  the  usual  common 
law  causes,  and  that  costs  should  be  also  given,  when,  by  law, 
the  party  would  be  entitled  to  ihem.  I  am,  therefore,  satisfied 
that  the  defendants  are  not  liable  for  the  costs.  The  rules  ars 
made  absolute  that  they  should  be  refunded." 

The  sheriff  appealed,  and  now  moved  that  the  judgment  of 
his  Honor  be  reversed,  on  the  grounds : 

1.  Because  his  Honor,  Judge  Withers,  was  correct  in  allowing 
the  costs,  and  if  his  judgment  was  erroneous,  the  defendants 
should  have  appealed. 

2.  Because  the  judgments  and  executions  in  the  above  stated 
cases  were  regularly  entered  up,  and  duly  recorded,  and  have 
not  been  legally -set  aside  or  impeached,  but  still  remain  in  full 
force  and  virtue,  as  the  records  of  the  Court 

3.  Because  the  judgments  and  executions  in  the  above  stated 
cases  have  been  fully  paid,  and  the  executions  returned  satis- 
fied, and  the  parties  are  out  of  Court,  nothing  remaining  to  be 
done. 

BeUinger,  for  the  motion. 

Curic^  per  O'Neall,  J.  In  these  cases,  this  Court  is  satisfied 
with  the  judgment  of  Uie  Judge  below,  and  concurs  fully  in  his 
view  of  the  law. 

It  is  deemed  proper,  however,  to  remark,  in  addition  to  his 
observations,  that  the  understanding,  between  the  plaintiff's 
attorney  and  the  sheriff,  that  the  money  paid  by  the  defendants 
under  the  notice  not  to  pay  it  over,  should  be  refunded,  if  it 
should  be  decided  that  the  defendants  were  not  prq)eriy  charged 

197,  maybe  found;  but  the  Aa  there  printed  is  an  Act  of  1768,  which  ia  not  of 
^rce.  That  these  are  dutinct  Acts,  and  that  their  proTisions  are  not  altogether  the 
same,  see  the  list  of  Acts  in  P.  L.  I^os.  1093  and  1095,  and  compare  the  20th  section 
of  the  Act  of  1768,  7  Stat.  904,  with  the  34th  secuon  of  the  Act  of  1769,  P.  L.  973. 
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with  C08tS|  places  the  case  in  the  same  position  as  if  the  money 
were  now,  imder  this  rule^  brought  into  Court  by  the  sheriff. 
This  obviates  all  the  difficulty,  which  might  otherwise  have 
arisen  from  the  money  being  paid  over. 

It  is  perfectly  plain,  on  the  reasoning  of  the  Judge  below,  that 
the  decree  for  costs  is  against  the  statute  law  of  the  State.  It 
is  impossible  such  a  judgment  should  stand.  It  is,  however,  due 
to  the  Judge  who  gave  the  decree  below  to  say,  that  the  decree 
on  the  back  of  the  process  is  not  what  he  intended.  His  decree 
written  on  the  docket,  was  what  the  clerk  ought  to  have  copied 
in  the  minutes^  and  that  would  have  carried  out  the  Judge's  in- 
tention, to  make  each  party  pay  his  own  costs.  The  decree 
written  on  the  back  of  the  process,  is  intended  to  be  a  guard 
against  the  mistakes  which  sometimes  occur  in  entering  up  de* 
crees  from  the  docket 

The  decree  was  written  by  the  plaintiff's  attorney,  doubtless 
without  any  intention  of  stating  it  wrong.  But  the  moment  he 
found  that  it  differed  from  the  decree  on  the  docket,  instead  of 
enforcing  it,  in  the  way  which  was  done,  he  should  have  waited 
for  the  decision  by  the  Court,  whether  the  defendants  were  liable 
for  costs. 

The  motions  are  dismissed. 

Evans,  Withsrs  and  Whitneb,  JJ.,  concurred. 

Motion  dismissed. 


Elizabeth  JET.  Pyles  and  others  vs.  NocA  R.  Reeve. 

Prima  faae^  he  who  enters  upon  land,  under  a  contract  to  purchase,  admits  the  title 
of  the  Tendor  to  be  good ;  and  if  he  (ails  to  comply  with  the  tenns  of  the  contract, 
he,  or  any  one  holding  under  him,  cannot,  in  an  action  by  the  vendor  to  regain  pos- 
session of  the  land,  put  the  vendor  to  proof  of  his  title. 

Before  O'Neall,  J.,  at  Abbeville,  Spring  Term,  1851. 

This  was  an  action  of  trespass  to  try  title  to  a  piece  of  land, 
of  about  thirty  acres,  in  possession  of  defendant 
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In  1830,  under  proceedings  in  equity  for  parUti<Mi  of  the  estale 
of  Benjamin  Mattison^  deceased,  a  tract  of  land,  of  206  acres,  pait 
of  which  was  the  piece  in  dispute,  was  sold  by  the  commissiiHier, 
and  purchased  by  William  Pyles,  the  ancestor  of  the  plaintiffib 
In  the  descriptive  part  of  the  commissioner's  deed  to  Pyles,  these 
words  occur :  '^  30  acres  in  dispute  to  be  referred  to  arbitration.'^ 
Pyles  took  possession  of  the  tract  and  cultivated  it  in  1831.  It 
appeared  that  one  George  W.  Reeve  had  claimed  'the  *'  30  acres 
in  dispute  to  be  referred  to  arbitration"  in  the  lifetime  of  Benjar 
min  Mattison,  deceased.  On  the  8th  of  February,  1832,  he 
bought  from  William  Pyles  the  whole  tract  of  land  which  he 
bou^t  at  the  ccMimiissioner^  sale,  on  the  terms,  paying  him 
tten,  in  cash,  the  costs  paid  by  William  Pyles,  on  his  purchase, 
to  the  conunissioner,  and  agreeing  to  pay  the  bond  of  the  said 
William  Pyles  to  the  commissioner.  This  appeared  verbally  al 
first  on  the  part  of  the  plaintijSs,  and  subsequently  by  the  receipt 
ef  William  Pyles,  given  in  evidence  by  the  defendant.  On  that 
occasion  William  Pyles  delivered  to  Qeoi^e  W.  Reeve  the  com- 
musioner's  deed,  and  gave  him  the  receipt  above  mentioned,  but 
did  not  execute  titles.  George  W.  Reeve,  on  the  6th  day  of  Jwaxk- 
ary,  1833,  paid  to  the  administrators  of  Mattison  $429,  in  part  of 
the  bond  of  Pyles  to  the  commissioner.  Still,  however,  there  re- 
nudned  a  balance  doe  on  the  purchase,  and  of  course  on  the  bond 
of  William  Pyles.  William  Pyles  died  in  '36,  leaving  ttie  plain- 
tiffs his  heirs,  one  of  whom  was  a  minor  until  within  five  years 
before  suit  was  brought  Geoi^  W.  Reeve  sold  the  land  in  dis- 
pute to  his  brother,  the  defendant,  in  ^36,  delivering  to  him  the 
receipt  of  William  Pyles,  and  of  tbe  administrators  of  Benjamin 
Mattison,  heroin  before  spoken  of,  and  the  commissioner's  deed 
to  William  Pyles. 

It  further  appeared  that  the  administrator  of  William  Pyles 
had  been  sued  for  the  balance  on  his  bond  to  the  commissioner, 
after  allowing  the  payment  made  by  himself  on  account  of  costs 
and  that  made  by  George  W.  Reeve  to  the  administrators  of 
Mattison,  and  a  rocovery  was  had,  which  had  been  paid  and 
satisfied  by  him.    The  plaintiffs  then  demanded  0{  the  defend- 
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ant  the  land  90  dispute ;  he  xeAified  to  give  it  up,  and  thereupon 
this  suit  was  brought 

The  defendant,  by  his  counsel,  announced  his  defence  to  be 
title  to  the  land  in  dispute :  first,  under  a  grant  to  William  Dod- 
son ;  secondly,  under  the  puxohase  fiom  Pjles.  He  produced  an 
old  grant  to  Dodson  for  760  acres,  a  deed  from  Dodson  to  Qeorge 
W.  Reeve,  dated  in  1816,  for  306  acres,  and  a  deed  from  George 
W.  Reeve  to  the  defendant,  dated  in  1836,  including  the  tract 
Pyles  had  purchased  from  the  commisnon^)  and  other  lands ; 
and  he  attempted,  but  wholly  failed,  to  locate  either  the  grant  to 
Dodson,  or  the  deed  (torn  Dodson  to  George  W.  Reeve. 

**I  overruled,"  says  his  Honor,  in  his  report,  "the  defendants 
motion  for  a  nonsuit,  because  the  plaintiffs  had  shewn  that  he 
had  entered  under  this  title,  and  therefore,  at  least  pritna  faciej 
could  not  dispute  it. 

"  I  instructed  the  jury  on  the  whole  case,  and  told  them  that 
George  W.  Reeve,  under  whom  and  by  whose  title  the  defend- 
ant entered  and  claimed,  having  contracted  to  purchase  from 
William  Pyles,  the  plaintiffs's  ancestor,  and  thus  having  obtained 
his  possession,  could  not  be  allowed  to  set  up  an  antecedent  claim 
which  he  had  against  the  title  of  the  party  with  whom  he  con- 
tracted. That  not  having  complied  with  his  purchase,  he  could 
not  now  be  allowed  to  dispute  the  title  imder  which  he  entered. 
That  this  was  also  the  case  with  the  defendant,  who,  from  his 
own  shewing,  had  the  contract  of  George  W.  Reeve  with  Will- 
iam Pyles,  and  the  commissioner's  deed,  delivered  to  him  as  part 
of  his  title.  I  thought,  therefore,  that  the  defendant  could  derive 
no  benefit  from  the  Dodson  grant  and  conveyance  to  George  W. 
Reeve,  if  they  could  be  located.  For  the  claim  thus  derived  was 
anterior  to  the  contract  to  purchase  from  William  Pyles,  and  by 
it  was  impliedly  waived  or  abandoned." 

The  plaintiffs  had  a  verdict ;  and  the  defendant  appealed. 

JpMff,  for  the  appellant, 
McOaweny  contra. 
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Ourioj  per  Whitner,  J.  The  defendant  renews  here  his 
motion  for  a  nonsuit,  on  the  ground  ^'that  plaintifb  had  not 
shewn  title  to  the  land  in  dispute ;  and  defendant,  being  in  pos- 
session, should  have  been  protected." 

The  plaintifis  did  not  produce  any  grant  from  the  State,  or  of- 
fer proof  that  would  justify  the  presumption  of  one.  The  premi- 
ses are  well  laid  by  the  defendant's  counsel,  as  to  the  general 
principle  of  obligation,  resting  on  plaintiffs  in  trespass  to  try  titles, 
to  make  out  a  good  title,  and  thence  the  general  necessity  of  de- 
riving from  the  source  only  that  can  grant  But  this  obligation 
is  not  without  exception.  When  parties  litigant  derive  title  fiom 
the  same  source,  no  end  of  justice  is  to  be  attained  by  tracing 
beyond.  Hence,  as  between  lessor  and  lessee,  the  rule  is  uni- 
versal. The  latter,  having  gained  possession  by  his  ocftitoi^ 
edgmentj  is  estopped  from  his  denial  of  the  title  under  which  he 
entered.  How  stands  the  case  where  one  enters  as  a  purchaser 
under  the  title  x>f  another,  and  a  contest  subsequently  arises  be- 
tween the  vendor  and  vendee  ? 

William  Pyles,  the  ancestor  of  these  plaintiff^,  purchased  the 
land  in  dispute  under  proceedings  in  Equity,  when  sold  for  par- 
tition amongst  the  heirs  of  Benjamin  Mattison,  deceased.  He 
obtained  a  deed,  took  possession,  and  cultivated  the  land.  The 
year  after,  G.  W.  Reeve  bought  from  William  Pyles,  paid  to  him 
the  cash  he  had  advanced,  and  agreed  to  discharge  the  bond  of 
Pyles  to  the  commissioner;  and  the  year  after  this  did  pay  a 
large  portion  of  the  bond,  and  in  about  three  years  after  sold  the 
land  to  his  brother,  the  defendant  in  this  suit,  who  thus  acquired 
possession.  The  plaintiff's  in  possession  surrendered  to  defend- 
ant, imder  his  ^reement  to  purchase ;  and  shall  the  defendant 
be  allowed  to  turn  the  advantage,  thus  gained  by  permission  of 
plaintiffs,  to  tiieir  injury,  perhaps  defeat,  and  that,  too,  by  hold- 
ing out  false  colors?  Melior  est  conditio  possidentis^  and  the 
defendant  relies  on  it ;  but  with  what  propriety,  or  fairness,  may 
he  who  has  acquired  this  better  condition,  by  the  favor  of  an- 
other, be  allowed  to  convert  the  favor  to  the  disadvantage  of  the 
latter,  at  least  until  by  long  acquiescence  it  has  ripened  into  right 
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under  presumptions  which  might  arise,  and  which  it  cannot  be 
pretended  have  arisen  here,  on  account  of  minority  ? 

Under  the  authority  of  adjudged  cases,  we  are  of  opinion  a 
plaintiff  is  never  compelled  to  go  further  back  than  the  source 
whence  the  parties  before  the  Court  derive  title,  if  the  source  is 
the  same.  In  this  case,  therefore,  we  think  the  motion  was 
properly  refused  on  the  circuit.  In  the  further  progress  of  the 
case  other  facts  were  presented  to  confirm  this  view,  and  to 
these  facts  we  are  not  only  at  liberty,  but  bound  to  look,  when 
the  motion  is  here  renewed. 

That  <^  moral  policy  of  the  law,"  of  which  Chief  Justice  Mar- 
shall spoke,  is  well  vindicated  in  sUch  a  case,  by  holding  that, 
prima  faciei  he  who  enters  upon  land  as  a  purchaser,  thereby 
admits  the  title  under  which  he  entered  to  be  good.  I  would 
refer  to  the  cases  of  Blight  vs.  Rochester  (7  Wheat.  536) ;  7%o- 
mas  4*  -Ashbff  vs.  Jeter  4*  Abney^  (1  Hill,  380,)  and  HiU  vs. 
Robertson  (1  Strob.  1).  The  opinion  now  pronounced  is  but  the 
reiteration  of  principles  held  and  afSrmed  in  these  cases. 

As  to  the  legitimate  effect  of  a  better  title  also  existing  in  the 
party  def(^dant,  derived  from  another  source,  questions  of  far 
greater  difficulty  may  present  themselves.  Whether  the  vendee 
shall  be  held  to  have  waived  all  future  objection  thereto,  or  to  be 
precluded  from  any  after  opposition  thereby,  or  may  be  regarded 
merely  as  having  bought  his  peace,  and  in  his  attempt  thus  to 
protect  his  quiet  enjoyment  should  not  thence  suffer  prejudice,* 
but  still  be  permitted  to  shew  auother  and  better  title  in  his  de- 
fence, and  as  to  the  extent  to  which  his  right  may  be  affected  by 
the  time  and  circumstances  at  and  under  which  possession  was 
obtained,  are  questions  reserved  for  a  fitter  occasion. 

In  the  defence,  the  defendant  stated  his  title  as  relied  on,  ali- 
unde than  through  Pyles,  and  was  permitted,  in  fact,  to  go  into 
his  title,  but  in  this  wholly  fisdled  to  locate  his  deed  or  grant  upon 
any  satisfactory  proof,  or  according  to  any  known  rules  regula- 
ting questions  of  location ;  and  hence  the  prima  fade  shewing 
of  plaintiffs  became  conclusive,  and  as  to  this  case  must  be  final 
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The  proper  result  was  reached,  in  our  judgment,  upon  the 
made,  and  the  motions  for  nonsuit  and  new  trial  are  HiaiqiMft^ 

O'Neall,  Evans  and  Withers,  JJ.,  concurred. 

Frost,  J.,  absent  at  the  argument. 

Motions  dismissed. 


J.  T.  Crawlet/j  administrator,  vs.  ^.  W.  Tucker. 
The  Same  vs.  Thomas  Parks. 

» 

In  a  contest  between  defendant,  a  purchaeer  of  ilaves,  and  a  thud  fMBMSB^  phmfiff^ 
olaiming  by  tide  paramount  to  that  of  the  Tcndor,  the  declarationa  of  the  Tendor, 
while  in  possession  and  before  the  sale,  may  be  given  in  evidenoe  against  the  d^ 
!fendant :  and  this  rule  applies,  though  the  defendant  purchaaed  at  ahenlTa  aakw 

Before  O'Neall,  J.,  at  JSpartcmburg,  Spring  Term,  1851. 

These  were  actions  of  trover  for  slaves.  The  plaintiff  claimed 
by  title  older  and  better  than  that  of  one  Littlefield :  Tucker  had 
purchased  at  sheriff's  sale,  imder  a  mortgage  or  execution  against 
Littlefield :  Parks  claimed  under  one  Clark,  who  had  purchased 
from  Littlefield. 

Littlefield's  declarations,  made  while  in  possession,  were  given 
in  evidence  by  the  plaintiff,  and  afterwards  by  the  defendants. 

Terdict  for  plaintiff.  Defendants  appealed,  and  now  moved 
for  a  new  trial,  on  the  ground  that  Littlefield  was  a  competent 
witness  for  either  party,  and  therefore  his  declarations,  where 
they  formed  no  part  of  the  res  gestce,  were  inadmissible  as  evi- 
dence to  affect  defendants'^  title. 

Tucker,  for  the  motion. 
,  contra. 

Curia^  per  O'Neall,  J.  Upon  the  question  raised  by  the 
ground  of  appeal,  if  there  be  any  truth  in  authority,  there  can* 
not  be  any  doubt.    Greenleaf  having  spoken^  in  a  previotts 
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tion,  of  the  admissibility  of  the  declarations  of  persons  not  parties 
to  the  suit,  says,  (1  Green.  Ev.  i  190,)  ''the  same  principle  holds 
in  regard  to  admissions  made  by  the  assignor  of  a  personal  con- 
tract or  chattel,  previous  to  the  assignment,  while  he  remained 
the  sole  proprietor,  and  where  the  assignee  must  recover  through 
the  title  of  the  assignor,  and  succeeds  only  to  that  title  as  it  stood 
at  the  time  of  its  transfer."  This  is  enough  for  this  case,  for 
here  both  the  defendants  defend  themselves  by  the  title,  as  it 
existed  when  eadi  of  the  negro  slaves  was  sold  as  Littlefield's 
property.  It  is  p^ectly  immaterial  that  Tucker  bought  at  she* 
riff's  sale,  and  that  Littlefield  has  no  interest  in  his  case.  It  is 
still  Littlefield's  title  which  is  to  protect  him :  and  his  declara- 
tions made  it,  while  it  was  in  him,  bad — it  remains  so  in  his 
vendee. 

But  the  case  of  Land  vs.  Z«e6,  (2  Rich.  168,)  is  decisive  of  this 
question*  There  it  was  ruled  that  ''the  declarations  of  the  ven- 
der of  personal  property,  made  before  the  sale,  are  competent  evi- 
dence against  his  vendee." 

The  motions  in  both  cases  are  dismissed. 

Evans,  Withers  and  Whitneb,  JJ.,  concurred. 
FaosT,  J.,  absent  at  the  argument. 
Motions  dismissed. 


Walker  ^  Bradford  vs.  JR.  8.  Roberts* 

The  Hen  of  a  writ  of  foitign  attacfament,  issued  on  a  note  not  dme,  win,  even  after 
judgment,  be  set  aside,  at  the  instaaoe  of  a  junior  attaching  crsditor,  and  theftind, 
arising  firam  the  iak  of  the  attached  effects,  ordered  U^be  ppd  to  the  junior  jvdg^ 
ment 

For  mere  inegularity,  no  one  but  the  absent  debtor  can  ezoept  to  the  proceedings  in 
attachment;  but  to  the  lien  of  an  illegal  and  Toid  attachment,  a  junior  attaching 
creditor  may  exa^itf 

36 
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Before  Frost,  J.  at  Edgefield^  Spring  Term,  1851. 

The  plaintiff,  on  the  4th  of  November,  1848,  sued  oat  and 
lodged  a  writ  of  foreign  attachment  against  the  defendant,  on 
two  promissory  notes,  dated  17th  July,  1848,  and  payable  182 
and  272  days  after  date,  respectively.  The  writ  was  served  on 
the  same  day.  Declaration  was  filed  22d  May,  1849,  aad  judg- 
ment was  entered  for  the  plaintiffs.  David  Jayne,  on  the  6Ui 
November,  1848,  sued  out  writs  of  foreign  attachment  against 
the  same  defi.ndant,  and  in  due  course  recovered  judgment 
From  the  sale  of  the  attached  effects,  by  a  fonner  (urder  of  the 
Court,  an  amount  sufficient  to  satisfy  Walker  &  Bradford's  judg- 
ment was  retained  by  the  sheri^  at  the  time  that  other  judg- 
ments were  satisfied,  to  abide  the  order  which  might  be  made 
on  this  motion. 

In  behalf  of  Jayne,  the  junior  attaching  creditor,  a  motion 
was  made  that  the  sheriff  do,  from  the  funds  reserved,  pay  and 
satisfy  his  judgment  in  preference  to  that  of  Walker  &  Brad- 
ford's, on  the  ground,  that  the  notes  on  which  that  judgment  was 
rendered,  were  not  due  when  the  writ  of  attachment  was  sued 
out ;  and  so  the  plaintiff  had  no  cause  of  action  against  Roberts. 

"  The  motion''  sajrs  his  Honor,  in  his  report,  "  was  granted, 
because  no  action  can  be  brought  on  a  debt  not  due.  Suits  by 
attachments  are  proceedings  in  rem^  and  a  legal  preference  in 
payment  from  the  attached  effects,  is  given  according  to  the 
order  of  time,  when  the  writs  are  lodged  in  the  sheriff's  office. 
In  this  competition  of  creditors,  it  would  give  effect  to  unfair  ad- 
vantage if  a  judgment  recovered  on  a  demand  not  due  at  the 
time  when  the  writ  was  issued  be  preferred,  in  the  order  of  pay- 
ment, to  junior  judgments,  regularly  obtained.  The  fund 
which  is  under  its  control,  the  Court  is  bound  to  administer  con- 
sistently with  fair  dealing.  The  objection  to  Walker  ic  Brad- 
ford's claim  for  payment  is  not  an  objection  to  the  r^[ularity  of 
the  proceeding  on  which  the  judgment  was  rendered ;  but  to 
the  judgment  itself,  as  fraudulent  and  void  against  the  other 
attaching  creditors.    The  payment  of  judgments  is  made  under 
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the  direction  of  the  Court ;  and  in  favor  of  junior  judgments,  an 
inquiry  will  be  instituted  respecting  the  bona  fdes  of  a  senior 
judgment,  claiming  priority  of  payment,  to  ascertain  if  anjrthing, 
or  what,  may  be  due  on  it.  It  is  an  imputation  of  incompetency 
to  deny  the  power  of  the  Ck>urt  to  frustrate  an  undue  advantage, 
though,  in  this  case,  undesigned,  which  ntiay  be  manifest  on  its 
records." 
The  plaintiffs.  Walker  d&  Bradford,  appealed,  on  the  grounds : 

1.  Because  a  judgment  creditor  on  a  junior  attachment  was 
permitted  to  except  to  and  set  aside  an  older  attachment,  after 
final  judgment  entered  thereon,  without  any  allegation  or  proof 
of  firaud. 

2.  Because  a  third  party,  stranger  to  the  record,  after  final 
judgment  entered  on  a  senior  writ  of  attachment,  was  allowed 
to  except  to  and  set  aside  the  writ,  for  defect.  ^ 

3.  Because,  by  refusing  the  order  moved  for  by  Walker  &, 
Bradford,  senior  attaching  creditors,  and  passing  that  of  Jayne, 
a  junior  attaching  creditor,  after  final  judgment  entered  by 
Walker  &  Bradford,  his  Honor  permitted  a  junior  attaching 
creditor,  on  motion,  to  set  aside  the  lien  of  the  writ. 

T.  P.  Magrath,  for  the  appellants, 
/.  P.  Carroll^  contra. 

Ourioj  per  Frost,  J.  The  rule  that  neither  the  garnishee 
nor  a  creditor  of  the  absent  debtor,  nor  any  other  person  than 
the  absent  debtor  himself,  can  take  exception  to  the  regularity  of 
the  proceeding  against  the  absent  debtor,  is  strenuously  urged  in 
support  of  the  motion  in  this  case.  The  rule  is  admitted,  but  it 
is  inaptly  forced  into  the  case.  Irregularity  consists  in  omitting 
to  do  something  necessary  to  the  orderly  progress  of  the  action ; 
or  doing  it  at  an  improper  time.  It  does  not  affect  the  plaintiff's 
right  of  action.  The  cases  from  which  the  rule  is  cited  illus- 
trate this. 

In  Foster  vs.  JoneSf  (1  McC.  116,)  the  irregularity  consisted 
in  the  omission  of  the  plaintiff  to  make  afSidavit  of  his  debt,  be- 
fore suing  out  the  writ  of  attachment ;  in  Chambers  <$•  Sautter 
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VS.  McKee,  (1  Hill,  229,)  in  the  omision  to  give  the  leqaisite  bcmd ; 
in  Camberford  vs.  HcUlf  (3  McC.  345,)  in  giving  the  attachment 
bond  in  double  the  debt,  instead  of  double  the  damages  of  sum 
sued  for ;  in  Kincaid  vs.  Neall,  (2  McC.  201,)  which  was  a  case 
of  domestic  attachment,  in  the  omission  of  the  magistrate  to  re- 
turn, into  the  Court  of  Common  Pleas,  the  attachment  bond 
In  Lindau  vs.  Arnold,  (4  Strob.  290,)  the  rule  was  affirmed,  and 
the  distinction  between  irregular  and  void  process  stated  and 
enforced.  A  domestic  attachment  had  been  levied  on  the  pro- 
perty of  a  debtor,  who  was  beyond  the  limits  of  the  State,  when 
the  process  was  served.  A  foreign  attachment  was  levied,  after 
the  domestic  attachment,  on  the  same  goods.  They  were  add 
under  an  order  of  Court  Motions  were  submitted  by  each  of 
the  plaintiffs  for  an  order  to  have  the  money,  arising  from  the 
sale,  paid  to  him.  The  plaintiff  in  the  junior  foreign  attach- 
ment objected  to  the  claim  of  the  plaintiff  in  the  domestic  at- 
tachment, that  the  writ  was  void,  because  the  defendant  was  out 
of  the  State  when  it  was  issued.  The  objection  was  sustained 
on  the  distinction  between  irregular  and  void  process;  and  the 
fund  was  ordered  to  be  paid  to '  the  plaintiff  in  the  foreign 
attachment.  In  Btpie  vs.  JByne,  (I  Rich.  438,)  junior  attaching 
creditors  were  permitted  to  set  aside  a  prior  writ,  by  shewing 
that  the  service  was  illegal ;  and  in  Gardner  vs.  Husty  (2  Rich. 
601,)  on  a  contest  between  the  same  parties,  after  judgment,  for 
the  fund  arising  from  the  sale  of  the  attached  property,  the  sheriff 
was  ordered  to  apply  the  fund  to  the  payment  of  the  junior 
attaching  creditor.  Writs  of  attachment  will  be  set  aside  when 
the  defendant  is  not  liable  to  that  process,  Weyman  vs.  Murdotki 
(Harp.  125) — or  the  cause  of  action  is  not  suable  by  attachment, 
Sargeant  vs.  Helmbold,  (Harp.  219) — or  if  the  writ  is  issued  by 
one  partner  against  his  former  associate,  on  a  partnership  de- 
mand, Rice  vs.  Beers  4*  Bunnell  (1  Rice  Dig.  76) ;  or  if  the  fund 
is  not  attached,  BurreU  vs.  Letson  (1  Strob.  239).  These,  and 
similar  cases  which  it  is  needless  to  cite,  show  that  it  is  the 
common  practice  to  set  aside,  in  a  summary  manner,  writs  of 
attachment  improperly  sued  out 
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In  Pennsylvania,  a  writ  of  foreign  attachment  will  be  set 
aside>  at  the  instance  of  a  junior  attacher,  if  the  defendant  was 
in  the  jurisdiction.  Bamefs  case  (1  Dal.  152).  In  McCofnbe 
vs.  Dunch,  (2  Dal.  73,)  an  attachment  against  the  executors  of  a 
deceased  co-partner,  for  the  recovery  of  the  individual  debt  of 
their  testator,  was  served  on  the  debtors  of  the  co-partnership, 
and  judgment  recovered.  On  motion  of  the  surviving  partner, 
the  writ  and  judgment  were  set  aside,  on  the  grounds  that  the 
partnership  funds  were  not  attachable ;  and  the  executors  of  the 
deceased  partner  not  subject  to  a  writ  of  attachment. 

The  Court  will  inquire  into  the  plaintiff's  cause  of  action,  on 
a  motion,  by  a  junior  attaching  creditor,  to  set  aside  the  attach- 
ment— Taylor  vs.  Knos  (1  Dal.  158).  The  same  rule  obtains 
in  Massachusetts.  In  Fairfield  vs.  Baldwin^  (12  Pick.  388,) 
the  plaintiff  had  issued  an  attachment  against  Cyrus  King — 
Joseph  King  had  also  issued  an  attachment  against  Cyrus  King, 
which  was  prior  to  the  plaintiff's.  King's  writ  contained  two 
counts.  Under  leave  to  amend,  he  introduced  coimts  on  other 
causes  of  action.  Fairfield  and  King  both  recovered  judgments. 
The  attached  effects  were  sold  by  the  defendant,  who  was  the 
sheriff  Fairfield  gave  the  defendant  notice  not  to  pay  the  fund 
to  King's  execution.  The  defendant,  notwithstanding,  did  pay 
over  the  fund  to  King.  The  action  was  brought  to  recover  from 
the  defendant  the  sum  so  paid,  as  misapplied.  It  was  held  that 
the  rights  of  attaching  creditors  should  be  ascertained  as  they 
existed  at  the  time  when  they  made  the  attachment  And  it 
was  said  by  Pumam,  J.  that  it  would  be  a  manifest  injustice  to 
a  subsequent  attaching  creditor,  to  permit  the  prior  attaching 
creditor  to  amend,  by  the  introduction  of  claims,  not  originally 
set  forth,  and  relied  on,  in  the  declaration ;  for  the  subsequent 
attaching  creditor  has  a  vested  interest  in  the  fund.  Judgment 
was  rendered  for  the  plaintiff.  In  Pierce  vs.  Jackson^  (6  Mass. 
242,)  one  Sheek  had  levied  an  attachment,  for  the  undivided 
debt  of  a  partner,  on  partnership  funds.  The  plaintiff  had 
levied  an  attachment,  for  a  partnership  debt,  on  the  same  funds. 
Judgment  was  recovered  in  both  cases.    The  defendant,  who 
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was  the  sheriff,  paid  the  fund  on  Sheek's  judgment.  The  plain- 
tiff recovered  judgment  for  the  amount  paid  by  the  defendant 
to  Sheek. 

From  the  cases  cited  it  is  shewn  that  a  junior  attaching 
creditor  may  except  to  the  illegality  of  a  prior  attachment ;  and, 
on  motion,  have  granted  an  order  to  set  it  aside ;  that  the  attach- 
ing creditors  have  an  interest  in  the  attached  property,  which 
the  Court  will  protect  against  a  fraudulent  attempt,  by  either, 
on  the  rights  of  the  others ;  and,  for  this  purpose,  the  Court  will 
inquire  into  the  cause  of  action  of  a  prior  writ  of  attachment,  at 
the  instance  of  a  junior  attaching  creditor ;  and  the  rights  ac- 
quired by  the  lien  of  a  junior  attachment  will  be  enforced 
against  an  illegal  or  fraudulent  demand  of  a  prior  attaching 
creditor,  although  the  latter  may  have  recovered  judgment 
against  the  absent  debtor. 

For  the  appellants;  it  is  confidently  argued,  that  the  recovery 
of  judgment  on  their  attaching  suit,  debars  inquiry  respecting 
the  iUegality  of  their  writ^  eyen  if  it  could  have  been  set  aside 
before  the  judgment  was  recovered.  A  judgment  in  attach- 
ment serves  no  other  purpose  than  to  ascertain  the  amoxmt  of 
the  plaintiff's  claim  on  the  attached  property,  by  establishing 
his  demand  against  the  absent  debtor.  No  'execution  can  be 
issued  on  the  judgment  It  operates  no  lien  on  the  defendant's 
unattached  property.  When  the  attached  fund  is  distributed, 
the  judgment  is  functus  officio  ;  unless  the  defendant  shall  have 
entered  special  bail,  or,  under  the  Act  of  1843,  executed  a  war- 
rant of  attorney  and  been  admitted  to  defend  the  action,  on  the 
conditions  prescribed  by  the  Act  The  judgment  is  of  less  effi- 
cacy than  the  writ  by  which  the  lien  of  the  attachment  is 
acquired.  The  order  for  the  payment  of  the  junior  attachment 
does  not  impair  any  right  of  Walker  &  Bradford  under  their 
judgment  The  lien  of  the  writ  only  is  affected.  In  this  view, 
the  junior  attachment  has  the  same  benefit  of  exception  to 
Walker  &  Bradford's  cause  of  action,  after  judgment,  as  if  it 
had  been  made  when  the  writ  was  issued. 
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It  is  denied  that  Jayne  can  impeach  the  legality  of  Walker  & 
Bradford's  judgment  against  Roberts,  when  the  defendant  makes 
no  objection.  It  is  overlooked  that  the  judgment  does  not 
charge  Roberts,  except  as  it  may  affect  the  partition  of  the  funds 
attached.  As  long  as  Roberts  withholds  himself  from  the  juris- 
diction of  the  Court,  his  title  and  interest  in  the  attached  proper- 
ty is  divested  by  the  liens  of  the  attaching  creditors.  The  con- 
test is  between  them  exclusively.  The  rights  of  Roberts  in 
the  attached  property  are  in  abeyance  until  their  demands  are 
satisfied ;  and  cannot  be  interposed  in  the  contest  for  priority 
among  them. 

The  debt  of  Walker  &  Bradford  was  not  payable  when  their 
writ  was  issued.  Their  action  was  illegally  commenced.  The 
effect  of  their  premature  action  is,  to  give  them  an  unfair  advan- 
tage against  the  other  attaching  creditors  of  Roberts.  The 
creditors  have  a  vested  ititerest  in  the  attached  property,  in  the 
order  of  the  service  of  their  writs  of  attachment  The  fund, 
arising  from  the  sale  of  the  property,  is,  in  Court,  subject  to  its 
order.  In  the  distribution  of  it,  among  the  attaching  creditors? 
the  Court  can  and  should  inquire  into  the  several  causes  of 
action.  The  Court  may  inspect  its  judgments  to  prevent  fraud 
and  injustice.  In  effecting  this  object,  the  consent  or  opposition 
of  the  parties  to  the  judgment  is  disregarded.  They  may  com- 
bine to  effect  the  fraud.  The  acquiescence  of  Roberts  in  Walker 
&  Bradford's  illegal  proceeding,  if  he  does  acquiesce,  cannot 
afford  any  protection  against  an  inquiry  into  the  judgment, 
when  that  is  necessary  for  the  protection  of  the  rights  of  the 
other  creditors.  Roberts  cannot,  by  his  consent  or  act,  give  a 
preference  to  one  attaching  creditor  over  the  others.  So  far  as 
Roberts  is  concerned,  the  judgment  is  undisturbed.  His  consent 
is  material  only  as  it  may  affect  him  personally.  The  rights  of 
the  attaching  creditors  are  independent  of  his  act  or  consent. 

The  motion  is  refused. 

Evans,  Withers  and  Whitneb,  JJ.  concurred. 
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O'Neall,  J. — ^I  dissent,  cm  fhe  giounds,  that  the  jodgment 
concluded  the  inquiry  whether  the  note  was  due,  and  that  no 
one  but  the  defendant  in  the  attachment  could  make  the  ques- 
tion. 

Motion  refused. 


Walton  ^  Hasdtine^  survivors^  ys,  J.  J.  Didcerson. 

The  Act  of  1849|  '*  to  amend  the  law  in  relation  to  the  lien  of  jndgments,"  b  pn#- 
pectiTe;  it  does  not  apply  to  judgments  entered  up,  and  >E.  /u.  thereon  lodged  be- 
fore the  passage  of  the  Act, 

Before  Evans,  J.  a/  Wiiliamshurg^  Spring  Term^  1861. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows  : 
'^  This  was  a  rule  on  the  sheriff.  The  facts  were  these : — On 
the  30th  October,  1849,  the  defendant  confessed  a  judgment  in 
Charleston  to  Hyatt,  McBumey  &  Co.  for  $10,758  43.  kfi.fa. 
was  lodged  with  the  sheriff  of  Charleston  on  the  same  day,  and 
with  the  sheriff  of  Williamsburg  on  the  28th  March,  1850.  On 
the  11th  March,  1850,  Walton  &  Haseltine  recovered,  at  Marion, 
a  judgment  against  Dickerson,  for  $924,  and  lodged  their  execu- 
tion with  the  sheriff  of  Williamsburg  on  the  20th  of  March. 
Hyatt,  McBumey  &  Co's.  fi.  fa.  was  the  oldest,  but  it  was  not 
lodged  in  Williamsburg  until  eight  days  after  the  fi  fa.  of 
Walton  and  Haseltine.  The  sheriff  had  sold  a  large  amount  of 
the  defendant's  property,  but  not  enough  to  pay  both,  and  Wal- 
ton &  Haseltine  claimed  priority,  because  their  fi.  fa.  was  fiist 
lodged  in  Williamsburg.  Before  the  Act  of  1849,  9l  fL  fa. 
bound  the  property  of  the  defendant  in  every  part  of  the  State, 
but  by  that  Act  the  lien  is  taken  away,  except  in  those  districts 
where  the  fi.  fa.  is  lodged.  Hyatt,  McBumey  &  Co's.  lien  was 
created  before  the  Act  was  passed.  I  was  of  opinion  the  lien 
was  a  vested  right,  which  could  not  be  taken  away  by  mere 
legislative  will,  and  that  the  Act  required  no  such  constractioQ 
to  be  put  on  it.    The  rule  was,  therefore,  dismissed." 
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Walton  &  Haseltine  appealed,  and  now  moved  that  the  deci- 
sion of  his  Honor  be  leversed. 

C.  W.  MttteTy  for  the  motion.  The  Act  of  1849  is  not  re* 
trospective.  It  only  subjects  all  creditors  to  the  necessity  of 
lodging  &eir  executions  in  the  districts  where  the  defendants 
may,  respectively,  reside ;  or,  as  a  penalty  for  not  doing  so,  such 
creditors  shall  have  no  benefit  of  their  liens  in  the  said  districts. 
This  is  a  penalty  for  committing  a  fraud  by  withholding  knowl- 
edge of  the  existence  of  judgments  from  the  community  in 
which  the  debtors  reside.  The  law  is  neither  ex  past  facto^  nor 
one  impairing  the  obligation  of  contracts.  It  is  simply  a  penalty 
subjecting  an  offender  against  it  to  loss  of  property  for  neglect* 
ing  to  do  a  duty  enjoined  by  it  The  Act  is  notice  from  its  date, 
and  operates  prospectively,  requiring  the  discharge  of  a  certain 
duty,  and  enforcing  the  rule  with  a  sanction,  without  which  the 
rule  would  be  nothing  but  a  legislative  recommendation,  and  no 
one  would  be  compelled  to  obey  it..  The  Legislature,  it  is  ad- 
mitted, cannot  take  away  a  vested  right  firom  A  and  confer  it  on 
B,  unless  A  has  forfeited  his  right  to  protection  by  committing 
an  offence,  which  the  law  has  declared  has  caused  this  forfeit- 
ure. The  law  takes  the  property  of  an  offender  and  confers  it 
on  another,  in  all  those  cases  where  an  informer  receives  a  part 
of  the  fine  imposed  for  the  violation  of  a  prescribed  rule  of  con- 
duct The  Act  of  1843,  requiring  all  mortgages  executed  before 
or  after  the  passing  of  the  Act  to  be  recorded,  so  as  to  preserve 
their  liens,  is  analogous  to  the  Act  of  1849,  now  under  conside- 
ration. The  Legislature  has,  by  the  most  unequivocal  language, 
subjected  all  judgment  creditors  to  the  loss  of  their  liens  in  the 
district  where  their  debtors  reside,  unless  their  executions  be 
lodged  in  such  districts.  Surely  the  Court  will  not  undertake 
to  put  a  different  meaning  on  a  statute  firom  that  which  its 
words  clearly,  and  without  ambiguity,  import,  especially  when 
the  rule  enacted  is  a  salutary  provision  for  the  suppression  of 
fraud.  When  the  Act  says,  ^'  no  judgment  nor  execution  issued 
thereon,"  shall  have  lien  on  the  defendant's  property  in  the  dis- 
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trict  where  he  resides,  till  lodged  therein,  it  embraces  all  judg- 
ments rendered  before  as  well  as  after  the- passing  of  the  Act 

HannOf  contra,  cited  Bice,  150 ;  3  McC.  241 ;  1  Kent  Com. 
462 ;  3  Denio,  594 ;  1  Denio,  128 ;  3  Rich.  389. 

Curia,  per  Whitner,  J.  This  is,  in  fact,  a  contest  between 
two  judgment  creditors,  for  moneys  in  the  hands  of  a  sheriff, 
arising  from  sales  made  of  property  of  their  debtor,  in  the  dis- 
trict in  which  the  debtor  resided.  The  question  turns  on  the 
construction  of  the  A.  A.  passed  in  1849,  entitled  '^  An  Act  to 
amend  the  law  in  relation  to  the  lien  of  judgments." 

The  senior  judgment  had  been  obtained  by  confession,  enter- 
ed up  and  execution  lodged,  before  the  Ad,  in  another  district 
dian  that  in  which  the  debtor  resided. 

The  creditor  urging  the  present  motion  obtained  and  entered 
np  his  judgment  and  lodged  his  execution,  subsequent  to  the  Actj 
and  in  the  district  in  which  the  debtor  resided,  and  this  was 
done  eight  days  before  the  senior  execution  was  transferred  and 
lodged  with  the  sheriff  in  question.^ 

The  Act  limits  the  lien  of  judgments  and  executions,  whether 
obtained  by  confession  or  otherwise,  as  against  other  creditors 
and  purchasers  for  valuable  consideration,  to  the  district  where 
the  judgment  is  first  entered  and  execution  lodged,  until  an 
execution  issued  thereon  be  lodged  in  the  proper  office  in  the 
district  wherein  such  party  (debtor)  usually  resides,  at  the  time 
when  such  judgment  was  obtained. 

The  necessity  and  wisdcwn  of  the  Act  is  unquestioned.  The 
liens  created  by  these  secret  judgments  in  favor  of  some  credi- 
tors, by  reason  of  their  concealment  operated  hardly  on  others ; 
and  their  entry  alone  in  other  districts  than  the  one  in  which 
the  debtor  resided,  his  whole  property  being  thereby  bound,  was 
productive  of  much  evil. 

The  operation  of  the  Act  will  be  beneficial,  and  care  should 
be  taken  to  give  it  full  effect;  but  caution  is  likewise  enjoined  as 
to  its  proper  construction,  because  of  the  large  amounts  secured 
in  judgments  obtained  before  its  passage. 
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Doubtless  the  Act  has  aheady  called  in  most  of  the  executions 
from  other  districts,  and,  as  a  further  prerentive,  it  is  to  be  regret- 
ted that  the  Legislature  did  not  require  this  to  be  done  by  a 
given  day.  An  adjustment  of  the  relative  liens  of  judgments, 
further  sales  of  the  property  of  debtors,  and  the  disbursement  of 
the  proceeds,  remains  to  be  made,  in  very  many  cases,  as 
amongst  executions,  against  the  same  debtor,  lodged  in  different 
districts  throughout  the  State. 

The  present  motion  claims  that  the  Act  applies  to  all  judg- 
ments and  executions  in  existence  at  its  ratification,  and  de- 
mands the  conclusion  that,  fnmi  and  ji/  itepajpsage,  all  exist- 
ing judgments,  obtained  and  enterdnn^H6|^  £^i^|sthan  those 
in  which  the  debtor  resided,  andw^mch  execMicns  had  not 
been  already  transferred,  were  Uinued^  ^^JJ|^sl  thereby  to 
the  property  only  in  such  district TTOpecnvely.    nlhis  be  the 

correct  construction,  its  further  ^^^^f  ^%^j]j^^^  ^^^^^^' 
tanepus  preference,  in  a  large  cB^  of  cases,  to^jPnior  judg- 
ments, as  well  then  existing  as  subseq!i^5lfll|^^EF6^uned ;  that  the 
lien,  which  existed  on  the  19th  day  of  December,  1849,  in  favor 
of  a  senior  judgment,  was  in  a  day  and  in  a  moment  of  that 
day,  by  legislative  enactment,  limited  and  restrained,  and  in 
many  cases  postponed,  in  favor  of  the  junior  judgment  creditor 
or  subsequent  purchaser,  growing  often  out  of  merely  accidental 
circumstances,  as  an  inspection  of  the  terms  of  the  Act  on  this 
reading  will  readily  suggest. 

Whether  it  was  competent  for  the  Legislature  thus  to  change, 
abridge,  or  even  virtually  destroy,  existing  securities,  admits  of 
grave  question,  but  we  do  not  think  the  terms  of  the  Act  lead 
to  its  consideration.  Certainly  the  rule  is,  thieit  statutes  should 
be  so  construed  as  never  to  make  them  retrospect  beyond  their 
commencement  Bac.  Abr.  Statute,  C ;  1  Bl.  Com.  45.  Laws 
seeking  to  act  on  past  transactions,  would  invariably  work  in- 
justice, and  Courts  are  bound  so  to  interpret,  if  possible,  as  that 
wrong  will  not  be  done  to  any. 

Looking  to  the  terms  of  the  Act,  there  are  no  words  which 
refer  to  the  past  necessarily — all  may  be  sensibly  construed 
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without  inyading  the  general  principle.  In  tauot,  by  its  very 
terms,  it  looks  to  what  is  to  be  done  in  the  future,  by  its  provi- 
sion "  from  and  after  the  passing  of  this  Act"  It  is  true^  the 
general  words  are  used  that  <'  no  judgment  shall  have  lien,'* 
d&c. — ^but,  taken  in  connection  with  the  general  rule  of  constme- 
tion,  and  the  consequences  that  would  result,  the  true  reading  is 
rather  that  no  judgment  had  '^  from  and  after  the  passing  of  this 
Act,"  "  shall  have  lien,^  &c. 

From  other  legislation,  and  the  ruling  of  other  Courts,  as  well 
as  our  own,  in  other  cases,  we  are  confirmed  in  this  constructioit 

In  regulating  the  lien  of  mortgages,  before  the  Legislatari 
would  interfere  with  liens  existing  at  the  time  it  was  proposed 
the  Act  should  go  into  effect,  creditors  holding  these  liens  weie 
specifically  advertised,  and  a  further  and  ample  day  was  given 
to  secure  and  preserve  their  priority.    (Act  1843, 11  Stat  256.) 

In  Co.  Litt  360,  (a)  and  in  an  English  case  of  CfUmore  vs. 
Skuter,  (2  Mod.  310,  Jones'  Rep.  308,)  the  rule  observed  in  the 
construction  of  Stat  29  Car.  2,  c.  3,  is  the  same  as  that  now 
adopted.  In  our  Act  of  1847,  (11  Stat  433,)  it  was  enacted, 
"  that  from  and  after  the  passing  of  this  Act,  any  execution,  law- 
fully issued  by  any  magistrate  of  this  State,  may  be  levied  at 
any  time  within  four  ye$urs  from  the  date."  Yet  this  has  beoi 
held  on  the  same  principle  to  refer  only  to  magistrates's  execu- 
tions issued  after  the  Act 

We  are  of  opinion  that  the  Judge  correctly  ruled  on  the  cir- 
cuit, and  appellant's  motion  is,  therefore,  refused. 

O'Neall,  Evans,  Frost  and  Withers,  JJ.  concurred. 

Motion  refused. 
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David  Hamilton  vs.  Edward  Feemster. 

Case  18  a  proper  remedy  for  maliciously  anrestixig,  and  causing  to  be  committed  to 
jail,  the  plaintiff's  slave,  as  a  runaway,  when  the  defendant  knew  that  he  was  not 
a  runaway. 

Plaintiff  offered  written  evidence,  which  was  necessary  and  competent  to  sustain  a 
material  allegation  in  his  declaration,  and,  at  the  instance  of  defendant,  it  was  ruled 
out  as  incompetent ;  after  verdict  for  plaintiff,  defendant  moved  for  a  new  trial,  on 
the  ground  that  the  allegation  was  not  proved,  but  the  Court  refused  the  motion, 
koUUng  that  defendant  could  not  avail  himself  of  the  objection,  after  procuring  the 
exdnsion  of  the  evidence. 

In  the  coi»8e  of  plaintiff's  testimony,  defendant  offered,  and  read  in^evidence,  (the 
hand- writing  being  admitted,}  a  letter  from  plaintiff  to  defendant ;  kdd  that  defend- 
ant had  thus  ofEsnA  evidence,  and  was,  thoefbre,  deprived  of  the  reply  in  argu* 
ttent 

In  ati  action  on  tjie  case  alleging  special  damages,  the  jury  may  give  vindictive  dam- 
AgM. 

Before  Witheeb,  J.,  at  York^  Extra  Term^  1861. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

^  The  action  was  in  case.  The  declaration,  as  I  could  gather 
it  from  the  bar,  substantially  complained  that  the  defendant  had 
arrested,  and  caused  one  Hood,  a  magistrate,  to  commit  to  jail, 
as  a  runaway,  Frank,  the  slave  of  plaintiff,  when  Feemster 
knew  -that  he  was  not  a  runaway,  whereby  the  plaintiff  had  suf- 
fered special  damage,  or  the  loss  of  the  labor  of  the  slave  and 
the  fees  which  he  had  been  required  to  pay. 

**  I  refused  the  motion  for  non-suit,  based  upon  the  ground  that 
trespass  was  the  proper  and  exclusive  legal  form  of  remedy. 

^  In  the  course  of  the  plaintiff's  testimony,  the  defendant  of- 
fered and  read  in  evidence  (the  hand-writing  being  admitted,)  a 
paper,  to-wit :  the  answer  of  Hamilton  to  a  note  of  Feemster,  in 
relation  to  the  capture  of  the  negro.  I  held  that  the  defendant 
had  thus  offered  evidence,  and  was,  therefore,  deprived  of  the 
reply. 

^  I  held  that  the  jury,  if  the  evidence  satisfied  them  that 
Feemster  had  taken  up,  and  caused  to  be  committed  to  jail,  as  a 
runawiEty,  the  plaintiff 's  negro,  knowinir  he  was  not  a  runaway. 
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and  had  done  this  act  malevolently,  with  a  view  to  harrass,  vex 
and  insult  the  plaintiff,  might  give  an  amowit  of  damages  be- 
yond that  specially  set  forth  in  the  declaration. 

^'  A  paper,  executed  by  Hood,  a  magistrate,  was  offered  in  evi- 
dence by  the  plaintiff.  So  much  of  it  as  purported  to  be  a  com- 
mitment of  Frank,  as  a  runaway,  was  excluded,  at  the  instance 
of  defendant,  on  the  ground  that  the  magistrate  had  no  author- 
ity to  make  such  a  commitment,  but  only  to  certify  the  distance 
from  jail  at  which  the  defendant  had  captured  the  runaway. 
So  much  only  was  read  in  evidence.  It  may  be  that  I  ought  to 
have  admitted  the  whole,  but  the  ruling  was  in  conformity  to 
the  defendant's  views,  and,  if  wrong,  the  plaintiff's  case  ought 
not  to  suffer  for  such  error.  Whether  such  exclusion  left  the 
plaintiff's  declaration  unsupported,  and,  if  so,  whether  defendant 
may  avail  himself  of  it,  is  the  point  o{  the  4th  ground  of  appeal. 

"  The  general  features  of  the  case  made,  were  as  follows : 
The  parties  lived  in  two  miles  of  each  other.  Plaintiff  had  a 
field  within  1-4  of  a  mile  of  defendant's ;  in  that  field,  a  negro, 
supposed  to  be  Frank,  was  ploughing  on  the  27th  of  July,  1849. 
At  sundown  he  sent  the  horse  he  was  u^ng  home  by  another 
negro.  He  was  captured  in  the  defendant's  watermelon  patch ; 
captured  by  him  and  confined.  A  note  was  despatched  by  de- 
fendant and  his  son  to  plaintiff,  sajring :  '^  We  have  caught  your 
boy  Frank  where  he  had  no  business,  and  have  him  in  custody. 
We  wish  you  to  come  and  attend  to  the  matter  immediately, 
or  let  the  law  take  its  course.  We  wish  you  to  examine  whe- 
ther all  the  rest  of  your  boy^  are  at  home."  Answer  by  plaintiff: 
'^  Sir,  you  can  use  the  law,  or  do  as  you  please.  I  am  not  very 
well,  and  can't  come  to  night"  Soon  after  this  answer  was 
received,  Feemster  and  a  neighbor;  whom  he  had  sent  for,  went 
to  Hood,  a  magistrate,  having  the  captive  tied,  under  custody  of 
defendant's  son.  After  Hood  had  finished  the  paper  he  wrotei 
(and  which  seemed  to  have  been  copied  from  James's  Digest,) 
the  defendant  seemed  inquisitive  as  to  how  much  of  it  he  was 
to  swear  to.  Hood  told  him  he  had  to  swear  to  the  time  he 
caught  the  boy,  and  the  distance ;  and  he  swore  accordingly* 
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He  told  his  neighbor  and  companion  that  if  Frank  was  not 
a  runaway,  he  was  mocking  the  thing.  Frank  was  in  the 
habit  of  mnning  away,  but  the  witness  would  not  say  he 
thought  he  was  then.  He  interrogated  the  boy  at  defendant's 
house,  who  said  he  had  left  home  at  night  when  the  rest  quit 
ploughing,  and  intended  to  walk  a  piece.  When  he  first  went 
to  defendant's  he  heard  no  talk  of  the  boy  being  a  runaway. 
Defendant  told  Hood  he  had  caught  him  in  a  place  he  ought  not 
to  have  been,  and  wanted  a  commitment  to  take  him  to  jail  as 
a  runaway.  Before  this  time,  Feemster  had  said  he  did  not 
know  whether  Frank  was  a  runaway.  Having  procured  a 
paper  from  the  magistrate,  he  carried  Frank  to  jail,  deUVered 
him  as  a  runaway,  received  the  fees  provided  by  law  in  such 
cases,  and,  on  the  second  day  thereafter,  the .  plaintiff  released 
him  from  jail,  on  the  payment  of  the  fees  to  the  sheriff.  An* 
other  witness  had  spoken  to  the  defendant's  son  for  an  adjust- 
ment, before  action  brought,  and  said  the  proceeding  was  delayed 
for  that  purpose ;  that  Hamilton  was  aware  of  the  design  to 
make  application,  but  did  not  authorize  it  No  adjustment  was 
made. 

'<  The  jury  returned  a  verdict  of  one  himdred  dollars  for 
plaintiff." 

The  defendant  appealed,  and  now  moved  for  a  non-suit,  on 
the  ground  that  the  action  should  have  been  trespass,  and  not 
case ;  and,  failing  in  tliat  motion,  then  he  moved  for  a  new  trial, 
on  the  grounds : 

1st.  Because  his  Honor,  the  presiding  Judge,  erred,  it  is  res- 
pectfully submitted,  in  holding  that  the  plaintiff's  coimsel  was 
entitled  to  the  reply  in  argument. 

2^.  Because  his  Honor  instructed  the  jury  that  they  were  at 
liberty  to  render  a  verdict  for  vindictive  damages,  when  it  is 
•ubmitted  that,  in  an  action  on  the  case  for  consequential  dam- 
ages, arising  from  tort,  and  for  injuries  to  the  personal  property 
of  another,  the  jury  cannot  find  damages  beyond  those  actually 
sustained. 
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3d.  Because,  as  the  only  damages  claimed  by  the  plaintiff  in 
his  declaration,  were  for  the  fees  paid  by  him  to  the  jailor,  and 
the  loss  of  the  service  and  labor  of  the  negro  boy  Frank,  the 
jury  were  not  at  liberty  to  render  a  verdict  for  any  other  dama- 
ges. 

4th.  Because,  as  the  case  made  in  the  plaintiff's  declaratioii 
was,  that  the  defendant  had  maliciously  procured  one  J.  P. 
Hood,  a  magistrate,  to  issue  a  warrant  to  the  jailor,  of  York 
district  to  receive  and  keep  Frank  as  a  runaway,  when  in  point 
of  fact  no  such  warrant  was  ever  issued,  and  it  was  only  proved 
the  defendant  himself  brought  the  boy  to  jail — ^it  is  submitted 
the  plaintiff  fiiiled  altogether  to  prove  his  case,  and  the  verdict 
in  his  favor  should  be  set  aside. 

&•  W.  WtiliamSi  for  the  motion,  contended  that  the  plaintiff's 
remedy  was  trespass,  and  not  case,  and,  on  that  ground,  cited  2 
Smith's  Lead.  Cases,  (Scott  vs.  Shepherd^)  210 ;  Savignac  vs. 
Roome,  6  T.  R.  126 ;  Day  vs.  Edwards^  6  T.  R.  648;  Le<une 
vs.  Bray^  3  East,  693 ;  20  Law  Lib.  260 ;  7  Stat  430 ;  Harp. 
113 ;  2  T.  R.  226 ;  2  Stark.  Ev.  810-209.  On  the  first  ground 
for  a  new  trial,  he  cited  The  Qtieen'^  CcLse^  6  Eng.  C.  L.  R.  116, 
and,  on  the  second  and  third  grounds,  1  Tidd,  399 ;  8taUxng9 
vs.  Cor6e«,  2  Sp.  673. 

WUherspawi^  contra,  on  the  ground  for  non-suit,  cited  1  Chit 
PI.  133-139,  (10  Ames.  Ed.)  McHugh  vs.  Fundi,  1  Bail.  441 ; 
1  Bail.  467;  James's  Dig.  632;  2  Wil&  R.  302;  8  N.  Hamp.B. 
404,  2  Nev.  &  M.  366.  On  the  first  ground  for  new  trial,  be 
cited  Rice,  262 ;  on  the  second  ground,  1  Saund.  PL  &  Ev.  466 ; 
1  Bay,  6;  10  Conn.  R.  384;  3  Johns.  R.  66;  and,  on  the  third 
ground,  2  Green.  Ev.  260>261-286 ;  1  Chit  PL  396 ;  1  Green. 
Ev.  209. 

Curia,  per  Whitnbr,  J.  From  the,  divisions  which  exist 
amongst  my  brethren  as  to  the  proper  grounds  on  which  to  rest 
our  judgment,  I  presume  I  am  expected  in  this  case  to  do  little 
else  than  announce  the  result 
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Tlie  very  full  report,  of  the  presiding  Judge,  (^  the  feets,  and 
the  precise  ruling  oa  the  Circuit,  as  to  each  point 'now  made  in 
the  grounds  of  appeal,  obviate  a  recurrence  by  way  of  xe-state* 
meat* 

There  has  certainly  been  no  want  of  adroitness  in  conducting 
this  defence,  and  counsel  has  succeeded  in  securing  the  consid* 
oration  of  every  circumstance  connected  with  the  case.  His 
client,  upon  the  merits,  has  not  been  hardly  dealt  with  by  the 
verdict,  in  the  opinion^  peif^aps,  of  each  member  of  this  Court 

Hence,  his  objecticms  being  as  to  form,  it  may  not  ccmstitute 
any  cause  of  discontent,  even  if,  under  the  lead  of  able  jurists 
of  other  times,  we  should  not  be  disposed  to  look  with  eagle's 
eyes  in  applying  the  evidence,  but  mther  acquiesce  in  a  verdict 
for  damages  so  well  deserved. 

The  motion  for  non-suit,  is  founded  on  objection  taken  to  the 
form  of  action,  whether  it  should  be  trespass  vi  et  armis^  or  tres- 
pass on  the  .case.  Although  these  actions  are  as  well  distin- 
guished in  principle  as  most  others,  it  is  equally  true  they  are 
often  concurrent  remedies,  and  the  line  of  separation  is  not  un- 
frequentiy  nice  and  wire^drawn. 

The  solid  distinctions  recognized  in  every  law  book  <Mi  the 
subject,  lead  to  inquiries,  as  to  whether  there  was  force,  and  force 
directly  applied,  and  whether  the  injury  was  immediate,  or  me- 
diate and  consequential. 

Again,  where  a  trespass  has  been  committed,  it  is  clear  tfaa^ 
if  consequential  damages  have  resulted,  the  trespass  may  be 
waived,  and  case  brought ;  and  so,  too,  if  the  damages  are  con- 
sequential oit/y,  then  case  must  be  brought  Reynolda  va. 
dark,  (Ld.  Raym.  1399);  Howard  vs.  Blanks,  (2  Burr.  1114). 

It  is  conceded,  that  whenever  an  injury  to  a  person  is  occik 
sioned  by  regular  process  of  a  Court  having  competent  jurisdi^ 
tion,  if  maliciously  adopted,  the  remedy  is  in  case.  Some  of  us 
are  well  satisfied  the  fiMrm  of  action  here  pursued  may  be  sua- 
tained  on  tiiis  principle— d^at  notwithstanding  the  criticism  of 
the  Act  of  1788,  found  in  7th  Stat  430,  tiie  magistrate  ought 
issue  his  warrant|  and  authorize  the  detention  of  the  slave  as  a 
37 
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runaway,  on  the  infonnation  of  another ;  that  this  has  been  the 
construction  long  given,  appears  from  the  almost  universal  usage 
of  the  countiy,  certainly  extending  back  to  the  puUication  oi 
James's  Digest,  and,  it  may  be  inferred,  to  a  £Eur  more  distant 
point,  by  his  adoption  of  a  form  for  the  use  of  magistrates  in 
such  cases. 

If  the  proceeding  be  malicious  and  unfounded,  though  it 
were  instituted  by  a  Court  not  having  jurisdiclion,  case  may  be 
supported  or  trespass.    (1  Chitty,  133 ;  2  Wils.  302.) 

But  on  the  other  hand  it  is  urged,  that  if  the  proceeding  com- 
plained of  was  irregular^  the  remedy  in  general  must  be  tres- 
pass. On  this  point,  reference  may  be  had  to  the  authorities  in 
1  Chitty,  133,  from  which  it  will  be  seen,  nothing  very  definite 
can  be  had  as  to  this  case. 

The  magistrate,  it  is  insisted,  had  no  authority ;  that,  in  fiict, 
the  law  had  dispensed  with  its  exercise,  by  authorizing  att  per- 
sons to  arrest  runaway  slaves,  and  although  required  to  carry 
them  before  magistrates,  it  was  in  fact  for  a  different  purpose. 
Yet  this  was  done.  The  requirement  of  the  Act  was  substan* 
tially  complied  with,  the  certificate  of  the  magistrate  necessary 
to  the  consummation  of  the  end,  defendant  obtained ;  and  to 
this  extent,  the  perpetration  of  the  injury  ^as  effected  through 
this  form  of  process,  so  far  regular  and  authorized. 

But  if  this  entire  view  falls  to  the  groimd,  other  members  of 
this  Court  are  satisfied  that  this  distinction  cannot  avail  this 
defendant.  If  without  warrant  he  was  authorized  to  arrest  the 
slave  by  law  as  a  runaway,  if  this  provision  of  law  is  perverted 
and  abused  by  him,  and  his  conduct  has  been  mahcious,  in  what 
is  he  better  as  to  the  objection  raised  ?  The  Act  of  the  General 
Assembly  investing  him  with  a  discretion  but  substituted  that 
mode  of  proceeding  for  another,  usual  in  ordinary  cases  where 
the  right  of  capture  and  detention  of  the  person  is  set  up.  The 
resort  to  process,  in  cases  allowed,  fraudulently  and  maliciously, 
will  not  shield  the  delinquent  when  pursued  with  this  remedy. 
Analogous  to  it,  may  be  regarded  a  like  abuse  of  the  Act  of  the 
Xiegislatnre. 
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At  this  point  it  may  be  proper  to  dispose  of  the  objection  made 
in  the  argument,  to  the  defect  of  proof  on  the  part  of  the  plain- 
tiff, as  to  the  proceedings  by  the  magistrate.  These  were  alleged, 
and  as  plaintiff  was  proceeding  to  adduce  the  warrant  and  cam- 
mitfnentj  objection  was  made  by  defendant.  The  former  was 
received,  but  the  objection  was  sustained  as  to  the  latter.  Al- 
though we  are  all,  including  the  presiding  Judge,  of  opinion 
that  the  proof  should  have  been  permitted,  and  the  paper  re« 
ceived ;  so,  too,  we  are  all  of  opinion  at  this  stage  the  defendant 
can  take  nothing  by  this  supposed  chasm.  His  objection  did  not 
involve  a  denial  of  the  fact,  but  the  contrary.  He  sought  shelter 
from  its  effect,  and  if,  from  over  tenderness  to  him,  at  his  in- 
stance, the  fact  was  shut  out,  and  the  shield  interposed,  we  can- 
not shut  our  eyes  to  the  wrong  that  would  now  be  perpetrated 
by  permitting  the  defendant  to  convert  this  shield  into  an  engine 
of  injury.  The  plaintiff  should  not  hence  be  turned  out  <^ 
Court,  or  even  delayed  in  the  enforcement  of  his  verdict 

We  are  satisfied  with  the  ruling  of  the  Judge,  as  to  the  right 
of  the  party  to  the  reply  on  the  facts  stated. 

As  to  the  instructions  of  the  Judge  respecting  damages,  it  is 
proper  to  remark,  that  on  the  Circuit  it  would  seem,  as  well  by 
the  report,  as  from  the  ground  taken,  being  the  2d,  the  objection 
pointed  rather  to  the  '^  liberty  of  the  jury  to  render  a  verdict  for 
vindictive  damages  "  '<  in  an  action  on  the  case  for  consequential 
damages,"  &c. 

We  are  all  satisfied  with  the  instructions  on  the  general  pro- 
position made. 

Before  this  Court,  however,  the  certified  copy  of  the  declara- 
tion is  laid,  and  the  more  specious  ground  taken,  that,  because 
of  the  form  adopted,  of  alleging  the  injuries,  the  plaintiff  should 
have  been  confined  to  the  special  damage  laid  and  proved.  On 
this  point  there  is  some  slight  division  amongst  us — a  majority 
are  entirely  satisfied  with  the  instructions,  as  applicable  to  the 
case  made  by  the  proo^  and  set  out  in  plaintiff's  declaration.  If 
in  this  form  of  action,  and  by  any  form  of  allegation,  it  be  con- 
ceded that,  on  the  proo^  or  for  such  an  injury,  vindictive  dam- 
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ages  could  ever  be  lecoveied,  any  qiecial  pleader  might  find  U 
difficult  to  amplify  in  any  substantial  or  material  point  The 
imjust  and  malicious  purpose  and  conduct  of  defendant — its 
annoyance  to  his  feelings — ^his  depnyation  thereby  of  the  gene- 
ral labor,  service,  d&c.  of  his  slave,  connected  with  ^  allegation 
of  special  damage,  because  of  certain  expenses  to  which  he  was 
thereby  subjected,  stating  a  sum,  wherefore  he  had  sustained 
damage  to  a  larger  amount,  are  fully  and  quite  sufficiently  set 
forth,  to  authorize  the  liberty  of  covering,  by  a  verdict,  general 
and  special  damages.  I  refei^  to  1  Tidd,  ^9  \  2  Green.  Ev. 
260-286 ;  1  Chitty,  396,  and  the  forms  of  approved  pleadim 
generally. 

The  views  here  attempted,  are  deemed  sufficient  vindication 
of  the  judgment  of  the  Court  for  present  purposes.  The  divi- 
sions, at  first  alluded  to,  as  to  the  different  grounds,  may  prevent 
much  else  being  settled  than  the  case  itself;  and  h^ice,  I  have 
been  content  with  a  very  general  statement  of  conclusion^  with* 
out  any  very  special  reference  to  authorities. 

The  motions  for  non-suit  and  new  trial  are  dismissed. 

EvAKB  and  WixHEas,  JJ.,  concuned. 

O'Ne  ALL,  J. — ^I  dissent,  on  the  grounds,  that  the  action  should 
have  been  treapassj  and  not  ease^  and  that  special  damages  being 
laid,  vindictive  damages  could  not  be  found. 

Frost,  J. — ^I  dissent,  because  the  action  should  have  been 
trespass^  and  not  ccise. 

Mationa 
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Aando'eiB  Bunch  vs.  WUliam  Smiifu 

Plaintiff  sold  to  defendant  four  negroes,  giving  him  a  bill  of  sale,  and  taking  from 
him  notes  for  the  price ;  immediately  upon  their  delivery,  and  in  the  presence  of 
the  parties,^  Bob,  one  of  the  negroet,  coumitted  suiade ;  under  some  mistake  as 
to  the  faets,  or  the  rights  of  the  parties,  the  notes  were  returned  to  defendant,  and 
the  bill^of  sale  to  plaintiff,  and  a  new  contract  entered  into  and  executed  for  the 
sale  of  the  other  negroes ;  plaintiff,  afterwards,  brought  indebUat/us  assumpsit  to 
recover  the  price  of  Bob ;  kdd  that,  m  that  form  of  action,  and  upon  a  count  al- 
leging a  sale  aftd  delivery  df  Bob  only,  he  ^aa  entitled  to  recover. 

Before  Frost,  J.,  ai  Changeburg^  Spring  Term^  1861. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
''The  declaration  in  assumpsit  contained  a  special  count, 
which  alleged  that  the  plaintiff  had  sold  a  slaHre,  Bob,  to  the 
defendant,  in  consideration  of  a  note  of  the  defendant,  to  be 
delivered  to  the  plaintiff,  for  $460 ;  and  the  breach  was  charged 
in  the  non-delivery  of  the  note.  Another  count  was  indebitaitu 
assumpsit^  'for  a  certain  other  negro  named  Bob,'  sold  and 
delivered. 

''  It  appeared  that  the  plaintiff  and  the  defendant  had  agreed, 
at  the  house  of  the  defendant,  on  the  14th  November,  1848,  for 
the  sale  of  Bob  and  Binah,  and  her  two  children,  provided  Dr. 
Gilmore,  who  had  possession  of  the  slaves  under  a  contract  for 
hire,  for  that  year,  would  release  his  contract,  and  deliver  pos- 
session of  them  to  the  defendant  The  price  was  $1100. 
Smith  had  executed  and  delivered  to  Bunch  his  notes  to  that 
amount ;  and  Bunch  had  given  to  Smith  a  bill  of  sale  of  the 
slaves.  The  bill  of  sale,  as  it  was  called  by  the  witness,  was 
not  produced ;  and  it  did  not  appear  whether  it  was  a  specialty 
or  not  The  parties  set  off  to  Gilmore's,  and  the  defendant 
ordered  his  cart  to  be  sent  after  them,  to  carry  the  negroes  home. 
When  they  reached  Gilmore's,  Smith  told  him  of  the  agreement| 
and  of  the  condition ;  and  Gilmore  told  them  they  might  con- 
sider the  slaves  released  from  his  contract  of  hire.  Smith  then 
stepped  up  to  Bob,  and  asked  Bob  how  he  would  like  him  for  a 
master.    Bob  said  he  would  not  suit    Smith  replied  to  Bob^  'I 
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have  not  come  to  consult  you ;  I  have  bought  you ;  and  if  you 
run  away,  from  January  to  January,  you  are  mine,'  and  adviaed 
Bob  to  reconcile  himself  to  the  change,  and  give  him  no  further 
trouble.  Soon  after.  Bob,  having  finished  a  job  at  which  he  was 
engaged,  got  up,  and  was  walking  towards  his  house,  when 
Smith  advanced  to  him,  and  said  to  Bob,  '  it  is  of  no  use  for  you 
to  run,  for  I  have  my  dogs,  and  can  catch  you.'  Bob  replied, 
that  he  would  run  from  no  man.  Smith  spoke  a  word  of  en- 
couragement to  him.  Bob  went  to  the  negro  house ;  Smith 
waited  awhile,  until  the  cart  came.  He  then  ordered  Binah  to 
go  and  get  ready ;  that  he  wanted  her  master,  while  they  were 
there,  to  deliver  them  to  him.  She  went  to  the  negro  house  ; 
Bob  was  standing  at  the  door ;  Smith  ordered  Bob  to  go  and  get 
ready.  He  walked  oS,  as  if  ^oing  round  the  house ;  Smith 
called  to  hini,  and  he  Went  into  the  house.  Smith,  Bunch  and 
Gilmore  were  standing  near  the  door,  when  Bob  came  out  of 
the  door  with  his  throat  cut,  and  bleeding ;  he  made  a  few  turns 
in  the  yard,  fell  on  his  knees,  sank  to  the  ground,  and  diere  bled 
to  death.  When  he  came  out,  Smith  told  Bunch  he  had  better 
get  the  doctor.  After  the  negro  was  dead,  Smith  said  to  Bunch 
it  was  no  trade ;  to  give  to  him.  Smith,  his  notes,  and  he  would 
give  back  to  Bunch  his  bill  of  sale,  and  drew  the  bill  of  sale 
from  his  pocket  Bunch  hesitated  and  said,  he  was  not  aware 
whose  loss  it  should  be.  Smith  said  to  Bunch,  it  is  your  loss ; 
the  n^oes  were  not  delivered.  Smith  then  returned  to  Bunch 
the  bill  of  sale,  and  Bunch  returned  to  Sn^ith  his  notes.  A  new 
trade  was  made  for  Binah  and  her  two  children,  for  #650.  The 
parties  went  where  the  negroes  w»e,  and  they  were  delivered. 
Smith  then  gave  to  Bunch  two  of  the  returned  notes,  as  security, 
until  the  necessary  papers  should  be  executed  and  delivered. 
After  the  agreement  was  thus  made,  the  parties  went  to  the 
house.  Smith  said  to  Bunch,  it  would  be  as  well  to  arrange  the 
papers  while  they  were  all  present.  Bunch  said  to  Smith,  he 
would  like  to  have  the  purchase  money  paid  in  cash,  or  that 
defendant  would  let  him  have  his  negroes  back«  Some  conver- 
sation ensued.    Smith  said  to  Bunch,  that  is  not  the  trade ;  tbe 
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lerms  are  agreed  on.  and  if  you  are  not  disposed  to  give  me 
a  bill,  of  sale,  I  can  make  you  do  it.  That  ended  the  controver- 
sy. The  bill  of  sale  and  notes  were  drawn,  and  mutually  de* 
livered.  The  afternoon,  after  Bob  cut  his  throat,  Gilmore  said 
to  Bunch,  it  was  a  pity  the  negroes  had  not  been  delivered,  when 
he,  G.,  released  his  hiring ;  and  two  or  three  times  during  the 
evening  Bunch  expressed  to  Gilmore  his  regret  that  he  had 
not  delivered  the  negroes  when  they  first  came  up,  and  they 
were  all  in  the  yard.    Bob  was  proved  to  have  been  worth  $460. 

''  There  was  some  evidence  that  Bunch  was  of  a  temperament 
to  be  agitated  by  the  shocking  spectacle  of  BoVs  death.  This 
evidence  was  offered  with  a  view  to  weaken,  if  not  subvert,  the 
effect  of  the  mutual  return  of  papers,  after  the  death  of  Bob« 

'^  The  defendant  offisared  no  evidence*  When  the  plaintiff's 
case  was  closed,  a  motion  was  made  for  a  nonsuit,  on  the  grounds 
that  the  action  could  not  be  maintained  on  the  common  count, 
because  the  testimony  shewed  a  special  contract ;  nor  on  the 
special  count,  because  there  was.no  evidence  that  the  note  for 
$460  h^d  not  been  delivered  to  the  plaintiff. 

^'  The  motion  was  refused,  because  a  special  contract,  when 
executed  by  the  plaintiff,  makes  the  defendant  debtor  to  the 
plaintiff  for  the  stipulated  price  or  consideration,  which  may  be 
recovered  under  the  common  counts.  And  there  was  sufficient 
evidence  to  be  submitted  to  the  jury  that  the  note  for  the  price 
of  Bob  had  not  been  delivered,  from  the  fiu^t,  that  the  notes 
which  Smith  had  given  for  the  purchase  of  Bob  and  his  family, 
were  returned  to  Bu^ch  afler  the  death  of  Bob,  and  from  the 
course  of  the  defence,  which  denied  the  defendant's  liability, 
under  the  contract,  for  the  purchase  of  the  slaves. 

"  The  jury  were  instructed  that  the  delivery  of  the  bill  of 
sale  of  Bob  and  his  family,  by  the  plaintiff  to  the  defendant, 
could  not  operate  as  a  constructive  delivery  of  possession,  be- 
cause the  sale  was  dependent  on  the  consent  of  Gilmore,  to  relin- 
quish his  contract  for  hire ;  and  the  agreement  of  the  parties 
was,  by  its  terms,  to  be  completed  by  a  future  coiporal  delivery 
of  the  slaves.    It  was  submitted  to  the  jury  to  determine  whe- 
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ther  Bob  and  hifl  iamily  had  been  delivered  to  the  defendant, 
under  the  original  contract,  before  Bob's  death.  The  statement 
of  the  evidence  on  this  question  was  strongly  opposed  to  the 
plaintiff's  right  to  recover ;  the  inconsistency  of  a  new  contraet 
for  the  sale  of  the  surviving .  negroes,  after  the  death  of  Bob, 
with  the  subsistence  and  continued  obligaiion  of  the  original 
contract  for  the  sale  of  Bob  and  his  &mily,  was  urged  on  their 
attention. 

''The  attorney  for  the  defendant  argued  that  the  plaintiff 
could  not  recover  on  the  special  count  for  the  sale  of  Bob  alone, 
because  the  evidence  shewed  a  contract  for  the  sale  of  Bob  and 
his  family,  and  could  not  maintain  the  count  for  a  sale  of  Bob. 
But  the  jury  were  instructed  that  this  objeetioh  could  not  pre- 
vail against  the  plaintiff's  right  to  recover  the  price  of  Bob,  if 
Bob  had  been  delivered  to  the  defendant,  because  the  lescision  of 
a  contract,  in  part,  does  not  annul  the  whole  contract ;  and  the 
new  Bgieetnent  for  the  sale  of  three  of  the  four  n^roes^  wiio 
were  the  subjects  of  the  first  contract,  left  the  original  agreement 
operative  for  the  sale  of  Bob.  Or,  if  the  new  agreement  did 
rescind  the  first,  and  Bob  was  actually  delivered  before  die  new 
agreement,  then  the  plaintiff  might  recover,  under  the  common 
count,  so  much  as  Bob  was  worth.  I  thought  that  the  making 
of  a  new  contract  for  the  sale  of  the  survivors,  after  the  death 
of  Bob,  could  be  available  to  defeat  the  plaintiff's  recovery  only 
as  it  might  affect  the  question  of  the  delivery  of  the  slaves, 
under  the  original  contract,  before  the  death  of  Bob.  If  there 
had  been  a  deliv^  to  the  defendant,  before  the  death  of 'Bob, 
the  property  was  changed,  and  all  the  negroes  transferred  to  the 
defendant ;  and  an  additional  contract  was  nugatory  and  sense- 
less. 

«  The  jury  found  a  verdict  for  the  plaintiff  for  |450,  with  in- 
terest, fitnn  the  14th  November,  1848." 

The  defendant  appealed,  and  now  moved  in  arrest  of  judg- 
ment, for  a  nonsuitj  or  new  trial. 

Ghvetf  for  the  motion,  insisted  that  the  plaintiff  could  not 
recover  on  the  special  count,  because  it  was  not  proved ;  and 
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dtat  he  could  not  reeover  on  the  common  count,  because  thete 
was  no  proof  of  deliverr.  He  cited  6  T.  R.  320 ;  lStiob.40r- 
306 ;  1  Chit  PL  334. 

Bellinger^  contra. 

CuriOf  per  O'Neall,  J.  In  this  case,  the  jury  having  found 
the  sale  and  delivery  of  Bob  under  the  first  contract,  and  that 
that  contract  was  not  rescinded  at  the  time  he  killed  himself, 
and  when  another  agreement  was  made  for  the  sale  of  the  8ur« 
viving  negroes,  it  follows  that  the  plaintiff's  case  must  be  sus- 
tained, if  his  counts  in  the  declaration  be  sufficient,  and  are 
sustained  by  the  proof.  Indeed,  this  was  coliceded  in  the  argu- 
ment. 

The  first  count  in  the  declaration  for  the  sale  of  Bob,  and  to 
be  paid  therefor  by  a  note,  may  be  regarded  as  special — and  in 
support  of  it,  perhaps,  there  would  be  difficulty  in  shewing 
the  proof  to  be  sufficient.  Though  certainly  all  the  negroes 
were  to  be  paid  for  by  the  notes  of  the  defendant,  and  that 
arrangement  was  so  consummated,  until,  on  the  self-4estruction 
of  Bob,  the  defendant  induced  Uie  plaintiff  to  surrender  the  notes, 
and  take  new  notes  for  the  survivors.  If  it  were  necessary  to 
carefully  examine  this  part  of  the  ca^,  it  is  possible  that  enough 
coold  be  gathered  from  these  circumstances  to  sustain  it. 

But  it  is  not  necessary  to  look  to  that  count  at  all ;  the  second 
count  is  the  general  indebUatus  count  for  the  slave  sold. 

Mr.  C^itty,  (1  Plead.  346,)  tells  us  that,  ^<  to  maintain  a  count 
for  goods  sold  and  delivered,  it  is  essential  that  the  goods  should 
have  been  delivered  to  the  defendant,"  "or  that  something  equi* 
valent  to  a  delivery  should  have  occurred."  Here  the  delivery 
has  been  established  to  the  satisfaction  of  the  jury,  and  h^M^e 
the  count  is  very  well  sustained. 

It  is  no  objection  to  say,  that  four  negroes,  including  Bob,  were 
sold,  and  that  the  sale  of  Bob  is  alone  counted  on.  It  was  a 
sale  of  eachy  and  all.  The  otheiti  being  paid,  or  satisfactorily 
settled  for,  all  that  remained  was  to  inquire  whether  Bob  was 
sold.    The  coimt  charging  the  sale  of  him  alone,  ie  very  well 
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supported  by  the  evidence  that  he,  with  three  others,  weie  mAdj 
and  that  his  price,  #460,  was  reserved  wh^i  he  killed  himiieJf, 
The  motion  in  arrest  of  judg;ment,  for  nonsuit,  or  new  trial,  is 
dismissed. 

Evans,  Frost,  Withers  and  Whitnbr,  JJ.,  concurred. 

Motion  dismissed. 


James  A.  Robinson  and  Eliza  C.  Robinson  vs.  John  Blakdy* 

Where  a  fiither  is  aliye,  and  can  be  examined  as  a  witness,  his  dedaratioas,  wlMdwr 
made  orally  to  a  witness,  or  in  writing  in  the  fiunily  register,  are  inoompetenl  as 
evidence  of  the  time  of  a  child's  birth. 

In  the  plaintiff's  examination  in  chief,  he  was  allowed,  by  the  Circoit  Judge,  fo  in- 
troduce  incompetent  evidence — the  dedarations  of  a  witness :  the  witneM  himself 
was  afterwards  examined  by  the  defendant,  whereby  his  declarations,  pRvioual  j 
given  ii^  evidence,  became  competent  for  the  purpose  of  contradicting  him :  veriict 
for  the  plaintiff:  on  appeal,  by  defendant,  the  Court  refused  to  grant  a  new  tziaL 

Before  O^Neall,  J.  at  Laurens^  Spring  Termj  1851. 

This  was  an  action  of  trover,  commenced  26th  Sept  1848,  to 
recover  damages  for  the  conversion  of  four  slaves,  Milly  and 
her  children,  Sam,  John  and  RacheL 

Milly,  hy  the  will  of  James  Kolb,  dated  13th  Oct  18Q2,  wis 
bequeathed  to  his  daughter,  Elizabeth  Lawson  Kolb,  for  life,  and 
after  her  death  to  her  children.  Elizabeth  Lawson  Kolb  mar- 
ried Clark  Robinson,  and  died  in  Sept  1824,  leaving  the  j^ain- 
tiffs,  her  only  children,  her  surviving.  In  1832  or  '33,  Claik 
Robinson  sold  Milly,  Sam,  John  and  Rachel  to  the  defendant, 
and  he  shortly  afterwards  sold  than  in  Alabama. 

'*  The  great  struggle  in  the  case,"  says  his  Honor,  in  his  report, 
"  was,  a^  to  the  age  of  James  A.  Robinson ;  for  it  was  fully 
proved  that  Eliza  was  bom  in  1820 :  she  had  been,  therefore^  of 
full  age  more  than  four  years  before  suit  was  brought,  and  was 
barred  by  the  statute. 
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<'It  was  most  abundantly  proTsd,  in  the  course  of  the  case^ 
that  James  A.  Robinson  or  Alphonsus  James,  as  he  was  styled 
in  the  family  register,  was  bom  29th  January,  1824 ;  he  was, 
therefore,  not  barred  at  the  issuing  of  the  writ,  by  four  months. 
At  first,  it  is  true,  I  admitted  proof  of  Clark  Robinson's,  the 
father's,  declarations  as  to  the  plaintiffs's  ages,  and  also  an  ex- 
tract from  the  fitmily  register.  This,  it. seemed  to  me,  was 
clearly  admissible  to  prove  age,  and  more  especially,  as  the 
defendant  claimed  under  the  man  making  the  declaration,  and 
having  the  family  roister  in  possession.  Afterwards,  in  the 
progress  of  the  case,  Clark  Robinson  was  examined  for  the 
defendant  The  family  record  was  produced ;  it  had  been 
mutilated  by  tearing  oiBT  the  '4'  or  other  figure.  Clark  Robinson 
affirmed  it  had  been  done  accidehtly,  by  turning  over  the  leaf; 
he  did  not  undertake  to  say  what  was  the  age  of  the  plaintiff, 
James  A. 

^  James  Finley  proved  that  he  saw  the  record  when  it  was 
perfect,  <  29th  January,  1824 ;'  so  did  S.  W.  Robinson,  a  half- 
brother  of  the  plaintiff.  He  proved  that  the  figure  '  4'  has  since 
been  torn  off«  '  To  James  A,  Smith,  Clark  Robinson,  in  the  fall 
of  '48,  stated  that  the  plaintiif,  James  A«,  was  bom  in  1824 ;  Mr. 
Wallace  stated  that,  in  1829,  James  A.  appeared  to  be  four  or 
five  years  of  age.  It  abundantly  appeared  that  Clark  Robinson 
had  declared  he  would  do  all  he  could  to  defeat  the  plaintifis." 

The  jury  found  for  jthe  plaintiff,  James  A.,  one  half  of  the 
vlilue  of  the  slaves,  and  hire  from  the  lodgment  of  the  writ,  and 
against  the  plaintiff,  Eliza  C,  on  the  plea  of  the  statute. 

The  defendant  appealed,  and  now  moved  for  a  new  trial — ^the 
2d  and  3d  grounds  of  appeal  were  as  follows : 

2d.  Because  his  Honor,  the  presiding  Judge,  (it  is  respectfully 
submitted,)  ened  in  rahng  that  the  declarations  of  the  father  of 
the  plaintiffs  were  admissible  to  prove  their  ages,  when  the 
father  was  living,  and  might  have  been  examined  to  that  point 
by  plaintiffs. 

3d.  Because  his  Honor  also  erred  in  permitting  plaintiff's 
witnesses  to  prove  the  contents  of  the  family  record  of  Clark 
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Robinson,  although  the  original  was  in  existence,  and  might 
have  been  produced  by  the  plaintiffs. 

Irby^  for  the  motion,  cited  1  Green.  Ev.  i  99. 
Sullivan^  contra,  cited  2  Stark.  Ev.  610 ;  Story  on  Agency, 
J  309,  310,311. 

CuHOj  per  Etans,  J. — ^The  9d  and  3d  grounds  of  appeal  are 
entitled  to  grare  consideration.  These  embrace  the  questions, 
whether  the  declarations  of  Clark  Robinson,  the  father  of  the 
plaintiffs,  as  to  the  time  of  their  birth,  and  the  contents  of  what 
was  called  the  fiimily  register  of  births  and  deaths^  were  admis- 
sible. The  father,  whose  declarations  were  received,  and  by 
whom  the  entry  was  made,  being  still  alive.  These  entries 
stand  on  no  higher  footing  than  other  declarations,  and  are  en- 
titled to  no  higher  consideration,  except  that,  if  made  at  the  time 
the  fact  occurred,  they  are  more  reliable.  The  proof  is  more 
satisfactory,  more  likely  to  be  true,  than  declarations  made  after- 
wards from  memory. 

I  think  there  is  nothing  in  the  idea  that  they  were  admisdUei 
because  the  defendant  purchased  the  negroes  from  Clark  Robin- 
son. What  a  man  says  in  relation  to  hi3  title,  or  the  ddects  q( 
any  thing  of  which  he  is  the  owner,  are  admissible  against  a 
purchaser  from  him,  on  the  reasonable  assumption  that  at  that 
time  he  would  speak  the  truth.  But  they  are  received  as  ad- 
missions, and  stand  on  the  same  footing  as  admissions  by  the 
party  to  the  suit.  But  such  admissions  are  never  received,  if 
made  afterwards.  Nor  is  there  any  thing  in  the  fact  that  he, 
Clark  Robinson,  had  declared  his  intention  to  do  all  he  could  lo 
defeat  the  plaintiffs's  title.  He  was  a  competent  witness,  and 
the  opposite  party  Cannot  be  deprived  of  the  guaranty  of  his 
oath,  and  the  benefit  of  cross-examination. 

These  declarati<ms,  therefore,  if  admissible,  must  be  cm  the 
ground  of  hearsay.  This  species  of  evidence  comes  under  the 
classification  of  secondary,  and  is  so  classed  in  a  recent  treatise 
on  the  Principles  of  Evidence  by  Best,  in  the  66th  vol.  of  the 
Law  Library.    This  author,  in  speaking  o(  this  kind  of  evi- 
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dence,  p.  234,  says :  ^  the  true  principle  is  to  consider,  not  whe- 
ther evidence  comes  by  word  of  mouth,  or  by  writing,  but  whe- 
ther it  is  original  in  its  nature,  and  not  indicating  any  better 
source  from  which  it  derives  its  weight.''  The  general  principle 
is,,  that  secondary  evidence  is  not  admissible  when  higher  evi- 
dence is  accessible;  but  among  the  exceptions  to  thiarule  is  that 
which  admits  hearsay  in  certain  matters,  "  as  the  fact  of  rela- 
tionship between  certain  persons,  the  births,  marriages  and 
deaths  of  members  of  a  family."  If  it  be  only  secondary  evi- 
dence, it  follows  of  course  that  it  can  never  be  admitted  whilst 
the  primary  evidence  is  in  existence ;  and  of  course  the  declara- 
tions of  Clark  Robinson,  as  to  the  fact  in  dispute,  whether  made 
orally  to  witnesses,  or  in  writing  in  the  family  register,  are  in- 
adn^ssible.  Best,  speaking  on  this  subject,  says :  "  these,  like- 
wise, partake  of  the  nature  of  historical  facts,  in  this,  that  they 
refer  to  matters  which  have  occurred  in  times  and  among  per- 
sons who  have  parsed  away."  To  the  same  effect  are  all  the 
writers  on  the  law  of  evidence.    (See  1  Green.  Ev.  J  99.) 

I  diink,  therefore,  that  neither  the  declarations  of  Robinson, 
made  orally  or  in  writing,  were  admissible  as  evidence,  as  to  the 
time  when  his  children,  die  plaintiffs,  were  bom,  on  any  of  the 
grounds  supposed,  and  that  the  plaintiffs  might  have  been  non- 
suited for  want  of  proof  to  take  their  case  out  of  the  statute  of 
limitations,  but  for  the  evidence!  of  Wallace,  who  said  that  in 
1829  the  plaintiff,  James  A.,  appeared  to  be  4  or  6  years  old. — 
This|  if  offered,  as  I  suppose  it  was,  in  the  evidence  in  chief, 
would  entitle  the  plaintiffs  to  go  to  the  jury.  They  could  not  at 
the  trial  or  now,  be  nonsuited,  if  there  was  any  evidence  to  prove 
they  were  not  barred.  But  the  defendant,  in  his  evidence,  read 
the  examination  of  this  same  Clark  Robinson,  and  gave  in  evi- 
dence, unobjected,  the  same  fiimily  register — the  contents  of 
which  had  been  previously  given  on  th^  part  of  the  plaintiffi. 
The  substance  of  Robinson's  evidence  was,  that  he  could  not 
speak  from  memory  without  reference  to  the  register,  and  that 
that  had  been  torn  so  that  he  could  not  ascertain  the  time.  Now, 
M  he  was  the  defmdant's  witness,  it  was  competent  for  the  plain- 
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tiffs  to  contradict  him,  and  to  shew  that  he  did  not  speak  the 
truth  when  he  said  he  did  not  know  whether  his  son  was  bom 
the  29th  January,  1824,  by  proving  that  he  had  said  so  to  James 
A.  Smith.  The  register  was  offered  by  the  defendant,  I  suppose, 
to  confirm  Robinson  as  to  the  fact  of  mutilation,  which  is  the 
only  ground  upon  which  I  can  perceive  ft  was  admissible. 

The  evidence  of  Finley  and  S.  W.  Robinson  woidd  then  be 
admissible  to  prove  that  it  was  unmutilated  at  a  very  recent 
period,  and  that,  as  it  was  in  his  possession,  it  had  been  inten- 
tionally mutilated  to  carry  out  his  declared  purpose  of  defeating 
the  plaintiffs's  action.    I  think;  therefore,  the  objected  evidence. 
although  not  admissible  originally,  was  cleariy  admissible  in 
reply.    And  the  question  now  is,  whether  we  shall  grant  the 
defendant  a  new  trial  on  this  ground  ?    There  is  no  definite  rule 
on  the  subject  of  granting  new  trials.    The  jury  have  heard  all 
the  evidence,  and  they  have  heard  hone  but  what  was  proper 
for  them  to  hear.    The  only  objection  is,  that  they  did  not  hear 
it  at  the  appropriate  time.    We  do  not  perceive  that  in  the  end 
the  defendant's  case  has  been  prejudiced  by  what  has  been  done, 
or  that  any  other  result  can  be  obtained  by  another  trial ;  and 
the  motion  must,  therefore,  be  dismissed. 

O'Neall,  Withers  and  Whitnee,  JJ.,  concurred. 

Motion  dismissed. 


Ruth  CHvens  vs.  Martin  Mullinax. 

A  tenant  cannot  dispute  the  title  of  the  landlord  wndgr  vihom  he  entered;  bat  iriMR 
one,  already  in  posaessionf  acknowledges  himself  to  be  the  tenant  of  another,  he  may 
destrojr  the  effect  of  such  acknowledgmient  by  shewing  that  it  was  procured  by 
fraud  or  proceeded  from  a  clear  mistake  as  to  title. 

Before  Whitner,  J.,  at  York^  Spring  Term^  1851. 


This  was  an  action  of  trespass  qtuare  clausum  fregit^  ftr 
ploughing  up  about  one-fourth  of  an  acre  of  cotton  which  die 
plaintiff  had  planted. 
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The  title  under  which  the  plaintiff  entered,  for  she  was  not 
the  owner  of  the  land — her  possession  since  1846,  and  the  tres- 
pass, were  proved. 

The  defence  was  stated  to  be  a  better  title  in  defendant,  and 
an  acknowledgipent  of  tenancy  by  plaintiff.  The  defendant 
gave  in  evidence  a  grant,  several  deeds  of  conveyance,  and  the 
record  of  a  recovery  by  one  G.  P.  Ferguson  against  W.  Q.uin  of 
land  included  in  the  same  grant  which  covered  the  locus  in  quo^ 
and  attempted  thereunder  to  make  out  a  title  in  Ferguson,  under 
n^hom  he,  the  defendant,  claimed,  by  conveyance  dated  in  No- 
vember, 1849.  In  this,  however,  he  failed.  He  then  gave  in  evi- 
dence a  written  acknowledgment,  dated  3d  May,  1848,  of  tenancy 
ta  continue  till  November  of  that  year,  given  by  plaintiff  to  G.  F. 
Ferguson,  and  some  testimony  that,  pending  the  suit  of  Fergu- 
son against  Q.uin,  plaiQtiff  had  said  she  was  holding  under  the 
same  landlord  und^r  whom  duin  held.  The  acknowledgment 
of  tenancy  was  given  shortly  after  the  termination  of  the  suit  of 
Ferguscm  against  duin. 

In  reply,  the  plaintiff  shewed  that  she  was  very  old  and  poor, 
infirm,  illiterate,  ancl  nearly  helpless;  that  she  was  sued  by  Fer- 
guson for  the  locu8  in  quo  and  other  land  in  March,  1848 ;  that 
her  acknowledgment  of  tenancy  was  given  under  a  promise  that 
the  suit  should  J>e  withdrawn ;  that  it  was  not  withdrawn,  but, 
on  the  contrary,  was  tried  at  Spring  Term,  1860,  when,  after 
witnesses  had  been  examined  for  Ferguson,  he  was  nonsuited: 
and  on  all  the  proof  it  was  made  a  question,  "whether  the  plain- 
tiff, in  giving  the  acknowledgment,  had  not  been  the  dupe  of 
stratagem,  unjust  apprehension,  or  clear  mistake  as  to  the  title 
of  Ferguson." 

The  jury  found  for  the  plaintiff  |^.  The  defendant  appealed 
and  now  moved  for  a  new  trial,  on  the  ground,  inter  alioy — 

Because  it  is  respectfully  submitted  that  his  Honor,  the  pre- 
siding Judge,  erred  in  holding  that  the  plaintiff,  who  was  the 
tenant  of  the  defendant,  had  the  right  to  shew  a  better  title  out- 
standing in  another,  to  defeat  the  title  under  which  she  was  in 
possession,  when  it  was  proved  that  she  had  attorned  to  this  de- 


593  APPEALS  AT  LAW. 


QiTvns  w.  MaUinaz. 


fendant,  pursuant  to,  and  in  consequence  of,  a  judgment  at  law 
recoveied  against  the  landlord  under  whom  the  plaintiff  had 
entered. 

WUherspoarij  for  the  motion. 
G^.  W.  WiUiams^  contra. 


CtiHaj  per  Withersi  J.  This  was  an  action  of  trespaai 
fuare  dausum  /regit.  The  possession  by  the  plaintiff  of  the 
loeus  in  quo  cannot  admit  of  question,  for  she  had  planted  col- 
ton  which  the  defendant  had  ploughed  up.  He  had,  therefore^ 
committed  the  act  of  trespass  charged,  provided  his  defence 
fiiiled  him. 

He  relied  upon  proof  suited  to  a  plea  of  Uberum  tenememimnf 
whether  filed  or  not  does  not  appear  from  the  rq>ort 

This  position  of  the  defence  was  entirely  overthrown ;  finr  the 
title  to  the  fraction  of  land  upon  which  the  trespass  was  commit 
ted  was  very  dearly  traced  to  a  source  with  which  die  defend* 
ant  was  not  connected.  This  will  appear  conclusively  upon  the 
proof  set  forth  in  the  report,  and  this  conclusiojn  is  not  under- 
stood to  be  controverted  before  this  Court 

The  defence  next  assumed,  and  reaffirms  here,  tfie  ground  that 
the  plaintiff  is  estopped  to  invoke  the  paramount  title  proved  in 
another,  and  under  which  she  enter edj  because  she  had  acknowl- 
edged tenancy  in  writing  to  one  O.  F.  Ferguson,  (in  May,  1848,) 
under  whom,  by  immediate  conveyance,  the  defendant  claimed. 

This  is  met  by  the  plaintiff  through  evidence  intended  to  sus- 
tain her  argument  that,  in  a  state  of  great  helplessness,  her  at- 
tornment to  Ferguson  was  procured  by  him  through  appliances 
that  amounted,  if  not  to  a  sort  of  duress,  yet  to  unconscientioos 
and  deceitful  imposition ;  and  that  therefore  she  was  in  no  wise 
estqpped  by  such  attornment  That  questi<Hi  was  sulnnitted  to 
the  jury,  and  it  was  presented  by  the  testimony  adduced. 

The  only  question  in  the  case  is,  whether  that  position  for  die 
plaintiff  is  well  taken. 

That  the  tenant  shall  not  be  heatd  to  dispute  the  tide  of  die 
landlord,  under  whom  he  entered,  is  a  well  established  biaiicli 
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of  the  doctrine  of  estoppels  m  paisj  whether  it  be  a  common  lav 
rule  or  (as  is  very  plausibly  contended  by  some,)  is  of  kin  to  the 
principle  of  equitable  estoppels.  It  is,  undoubtedly,  well-rooted 
in  sound  morality.  Actual  possession  being  of  immense  impor- 
tance in  real  actions,  when  that  is  gained  by  the  trust  implied  in 
committing  it  to  tenant  by  landlord,  the  latter  shall  not  be  abused 
by  treachery,  the  more  dangerous  since  it  may  be  secipet  Hay- 
ing entered  originally  under  a  title  acknowledged  by  the  very 
act,  the  occasion  has  been  rare  that  has  ever  permitted  a  tenant, 
so  situated,  to  rebel  a^inst  the  landlord's  title — ^though  the  case 
has  occurred  in  our  own  Court,  and  elsewhere  that  the  tenant 
has  been  allowed  to  shew  the  determination  or  extinguishment 
of  the  title  under  which  he  had  entered.  That  was  placed  on 
the  ground  that  the  title  had  been  confessed  and  avoided* 

But  out  of  the  reason  of  the  general  rule  necessarily  arises  a 
very  intelligible  distinction  between  the  restraint  imposed  on  the 
tenant,  by  the  title  under  which  he  originally  gained  possessioOi 
and  that  which  arises,  and  which  is  rehed  on  here  by  the  defend- 
ant, from  the  acknowledgment  of  another  title,  pending  the  pos- 
session, whether  the  same  proceeds  from  the  payment  of  rent  to 
another  landlord,  or  from  a  written  declaration,  as  in  the  present 
case.  The  distinction  grows  quite  obvious  when  such  acknowl- 
edgment can  be  placed,  by  testimony,  on  the  part  of  tenant,  upon 
circumvention ;  or,  as  the  jury  found  for  the  tenant  in  this  case, 
where  the  acknowledgment  has  proceeded  from  '*  stratagem,  un- 
just apprehension,  (i.  e.  created  by  defendant,)  or  clear  mistake 
as  to  his  title." 

That  a  tenant,  under  such  circumstances,  may  neutralise,  upon 
sufficient  proof^  the  effect  of  such  an  attornment  as  the  defendant 
relied  upon  here,  is  a  position  that  has  commended  itself  to  other 
courts,  as  it  does  to  our  understanding. 

In  ComtBh  vs.  Searelly  (16  Eng.  C.  L.  R.,  267,)  Bayley,  J., 
observed,  '4t  has  been  said  that  the  defendant,  having  agreed  ty 
become  tenant  to  die  plamtifis,  cannot  dispute  their  title.  la 
Bogers  vs.  Pitcher^  (6  Taunt  202,)  and  Cfravener  vs.  Wood- 
hauae^  (1  Bing.  38,)  the  distinction  is  pointed  out  between  the 
38 
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ease  Mcrhere  a  person  has  actually  received  possession  from  one 
who  has  no  title,  and  the  case  where  he  has  merely  attorned,  by 
mistake,  to  one  who  has  no  title.  In  the  former  case  the  tenant 
cannot  (except  under  very  special  circumstances,)  dispute  the 
title :  in  the  latter  he  may.''  Sundry  other  adjudged  cases  of 
the  same  import  are  referred  to  by  Mr.  Smith  in  his  note  to  the 
Duchess  of  Kingston's  case  (2  Smith's  L.  C.  m.  p.  459).  Ameri- 
can cases  to  the  same  effect  may  be  consulted  in  the  note  by  the 
American  editors  following. 

The  second  ground  of  appeal  has  not  been  pressed ;  and,  if  it 
had  been,  nothing  appears  upon  which  it  could  stand.  The 
witness  objected  to  said  he  had  no  interest,  nor  can  we  perceive 
that  he  had  such  as  to  disqualify. 

Upon  the  whole,  then,  the  plaintiff  seems  to  have  gained  the 
verdict  of  the  jury,  without  trenching  upon  any  legal  principles. 
She  must,  therefore,  retain  her  advantage,  and  the  motion  here 
be  dismissed. 

O'Neall,  Evans,  Fbost  and  Whitner,  JX,  concurred. 

Motion  dismissed. 


WilUam  MeCarty  vs.  Martin  and  James  McCarty. 

Motion  by  plaintiff  for  new  trial,  on  the  ground  that,  pending  the  trial,  and  after  the 
Court  had  adjourned  for  the  night,  one  of  the  defendants,  with  his  brotfaer-in-bv, 
met  some  of  the  jurors  at  a  drinking  shop,  and  treated  them  to  some  liquor,  wad 
vas  there  semi  in  conTersation  apart  with  one  of  the  jurom ;  and  on  th«  fonher 
ground  that  the  jury  agreed  that  a  majority  should  decide  the  case-^were,  at  fint, 
equally  divided,  and  then  one  changed  his  vote  and  gave  the  verdict  to  de&ndanta. 
The  Court,  being  otherwise  well  satisfied  with  the  verdict,  refused  the  motion. 

Before  Fbost,  J.,  at  Edgefield^  Spring  Term^  1851. 

In  this  case  the  verdict  was  for  the  defendants,  and  the  plain- 
tiff gave  notice  that  he  would  move  for  a  new  trial,  on  several 
grounds.  He  afterwards  gave  notice  of  a  further  ground,  as 
follows : 
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That  the  defendant,  Martui  McCaorty,  in  order  to  sway  and 
bias  the  jury,  pending  the  trial,  entertained  and  treated  some  six 
or  more  of  them  with  ardent  spirits^  at  a  public  liquor  shop,  and 
resorted  to  other  undue  and  unlawful  practices,  as  appears  by 
the  annexed  affidavits,  deposing  to  &cts,  of  which  the  plaintiff 
and  his  attome3rs  were  wholly  ignorant  wh^n  the  notice  of  ap- 
peal was  prepared  and  served  upon  the  presiding  Judge,  and 
which  have  but  very  recently  come  to  their  knowledge. 
The  principal  affidavit  annexed  to  the  notice  was  as  follows: 
« Personally  appeared  before  me  James  M.  Kemp,  who,  being 
first  duly  sworn,  deposes  that  this  deponent  was  one  of  the  jury 
that  tried  the  case  of  William  McCarty  against  Martin  McCarty 
and  James  McCarty,  at  the  March  Term  last  past  of  the  Court 
of  Common  Pleas  for  the  said  district — that  on  Friday  night  of 
the  second  week  of  the  said  term,  after  the  argument  in  the  said 
case  had  been  begun,  and  after  one  counsel  on  each  side  had 
made  an  argument  before  the  jury  in  the  said  case,  the  trial  was 
adjourned  over  to  the  next  day,  and  the  jury  discharged  until 
then — and  that,  as  the  said  jurors  came  out  of  the  court-house 
together,  which  was  about  10  o'clock  at  night,  it  was  proposed 
among  them  that  they  should  go  to  Spann's  liquor-shop,  in  the 
village  of  Edgefield,  and  take  a  drink — and  that  some  six  or 
eight  of  the  jurors  thereupon  proceeded  to  walk  towards  the  said 
shop,  and  that  on  their  way  ^ey  were  overtaken  by  Ellzey  For- 
rest, a  brother-in-law  of  the  said  Martin  McCarty,  and  the  said 
Forrest  thereupon  inquired  'if  they  were  going  to  get  a  drink,' 
to  which  some  one  or  two  of  the  jurors  going  along  answered 
*ye8,' — that  the  said  Forrest  thereupon  remarked  that  'he  would 
go  too,'  to  which  one  of  the  said  jiuors  (it  was  either  Allen  Kemp* 
or  Wm.  Stevens,)  replied,  'very  well,  if  you  pay  for  your  drink,' 
— ^to  which  the  said  Forrest  rejoined  that  'he  could  treat  hunself 
or  the  crowd  either,' — th^t  the  said  jurors  with  the  said  Forrest 
then  went  into  the  said  liquor  shop,  and,  among  the  group  of 
persons  standing  about  the  counter,  this  deponent  saw  the  said 
Martin  McCarty— that,  upon  this  depcment  and  the  othev  jurors 
entering  the  said  liquor  idiop,  tbe  said  Ibrtin  McCartj  or  the 
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said  Forrest,  one  or  the  other^  and  this  deponent  thinks  it 
the  former,  invited  them  to  drink,  and,  upon  the  said  invitation, 
they  did  drink  of  ardent  spirits  at  the  said  shop,  and  diiecdy 
afterwards  this  deponent  saw  the  said  Martin  McCarty  standing 
near  the  counter,  with  his  purse  in  his  hand,  as  if  to  pay  fot  Ifae 
said  drinks,  and  this  deponent  knows  that  he  did  not  pay  fiv 
them,  and  has  not  the  least  doubt  but  that  the  said  Martin  did — 
and  that,  among  the  jurors  thus  entertained  and  treated,  besides 
this  deponent,  were  Wm.  Stevens,  Allen  Kemp,  Wilbert  Cumbo^ 
Gibson,  and  Aaron  Clark." 

The  affidavits  of  Aaron  Clark,  Edward  T.  Davis  and  William 
Stevens,  who  deposed  substantially  to  the  same  &cts  in  relation 
to  the  drinking,  were  also  annexed  to  the  notice.  WOliam  Ste- 
vens, in  his  affidavit,  further  stated  that,  at  the  liquor  shop^ 
^'Martin  McCarty  took  one  of  the  jurors  off,  and  had  a  long  talk 
with  him,"  and  that  the  jury  agreed  to  leave  the  decision  of  the 
case  to  the  majority ;  that  at  first  they  were  equally  divided,  and 
then  one  changed  his  vote  in  &vor  of  defendants,  which  gave 
them  the  verdict  John  Colgan's  affidavit  was  also  annexed. 
He  stated  that  he  ''saw  Martin  McCarty,  at  the  liqu<H*  shop,  take 
one  of  the  jurors  aside,  and  engage  him  in  conversation." 

The  motion  for  a  new  trial  was  now  made. 

Bonham,  for  the  motion,  cited  3  Thomas's  Coke,  499;  13  Mass. 
R.  220 ;  2  Strob.  410;  2  S.  db  R.  468;  9  Bac.  Abr.  619;  1  Freem. 
79 ;  3  Bl.  Com.  375 ;  6  Com.  Dig.  Pleader,  6,  p.  269. 

Bauskettj  contra,  cited  2  N.  &  McC.  446;  1  Bail.  117;  2  Bail 
676 ;  2  Rich.  122 ;  4  Eng.  C.  L.  R.  6. 

Curioj  per  Whitzter,  J.  This  was  an  action  of  trespass 
quare  claiusum  fregH^  and,  as  set  out  in  the  report,  involved  the 
question  of  title. 

The  verdict  was  for  die  defendants,  the  jury  having  resolved 
the  questions  submitted  fisivorably  to  them.  The  paper  title  rest- 
ing on  two  grants,  calling  for  a  common  boundary,  presented  a 
question  of  location— the  dividing  line  being  established,  tfaeie 
was  no  conflict    This  question  had  been  more  than  once  befiae 
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this  Court,  either  on  the  motion  of  the  same  or  other  parties, 
and  the  facts  seemed  quite  familiar  to  my  seniors  in  the  Court. 
On  each  previous  adjudication  the  location  was  identical  with 
that  now  established,  and  then,  as  now,  always  satisfSsu^tory  to 
each  member  of  the  Court,  I  think,  whether  on  circuit  or  here. 
No  complaint  is  'now  presented  in  the  grounds  of  appeal,  and 
hence  this  statement  would  be  uncalled  for,  except  that,  in  the 
argument,  the  zeal  of  counsel  led  him  to  press  the  injustice 
which  had  been  done  his  client  herein,  as  a  circumstance  en- 
titled to  consideration  in  connection  with  one  of  the  grounds 
of  appeal. 

The  plaintiff  fiuling  to  locate  his  grant,  which  was  the  seniori 
80  as  to  include  the  lands  in  dispute,  relied  also  on  his  possession 
as  giving  title  against  all  others,  and  especially  these  defendants, 
claiming,  as  they  did,  through  Mrs.  R  Worthington.  The  facts 
proven  were  fully,  and,  as  regards  this  plaintiff,  touching  the  ef- 
fect to  be  given  to  the  declarations  of  Mrs.  Worthington,  most 
favorably  submitted  to  the  jury.  The  instructions  of  the  pre* 
siding  Judge  (if^  indeed,  there  was  a  shade  of  error,)  consisted  in 
that.  In  law,  upon  the  proof,  we  think  the  verdict  may  be  fully 
vindicated.  Upon  all  the  pohits  we  are  constrained  to  say  that 
we  are  of  one  mind — that,  as  to  the  instructions  to  the  jury,  the 
plaintiff  has  no  cause  of  complaint,  and,  as  to  the  verdict  of  the 
jury,  the  truth  of  the  case  has  been  reached. 

The  principles  involved  are  not  stated  and  elucidated,  because 
those  applied  are  such  as  have  been  maintained  and  enforced  by 
the  whole  current  of  decisions. 

The  ground  of  difficulty,  and  that  on  which  plaintiff's  coun- 
sel mainly  relied,  is  the  last*  one  made  in  the  brief,  alleging  an 
improper  interference  with  the  jury  by  one  of  the  defendants 
pending  die  trial. 

This  ground  rests  on  affidavits  made  some  weeks  after  the 
adjournment  of  the  Court,  and  now  submitted.  They  disclose 
an  accidental  or  intentional  meeting  of  some  of  the  jiprors 
charged  with  the  case,  and  one  of  the  defendants  and  his 
brother-in-law,  at  a  neighboring  liquor  shop,  during  an  interval, 
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and  immediately  on  the  adjournment  of  the  Conrt,  about  10 
o^clock  at  night,  the  trial  having  prc^ressed,  but  yet  pending — 
the  expenses  of  the  drinking  being  defrayed  by  some  one  not 
▼ery  clearly  indicated,  but  most  likely  the  defendant  The  stey 
-was  not  shewn  to  be  protracted,  or  the  drinking  excessiTe,  but 
during  a  portion  of  the  time  the  defendant  was  seen  apart  and 
in  conversation  with  one  of  the  jurors,  whose  name  is  not  dis^ 
closed.  The  fact  of  the  division  in  the  jury-room,  the  mode 
adopted  to  ensure  a  decisicm,  and  the  turning  over  of  one  of  the 
jurors,  by  which  the  verdict  was  rendered,  are  also  set  forth. 

In  delivering  the  opinion  of  the  Court,  I  do  not  feel  called  on 
to  speak  as  to  the  value  of  trial  by  jury,  or  of  the  importance  of 
preserving  it  in  its  greatest  purity.  Every  care  has  been  taken 
by  our  laws  to  protect  this  sacred  right,  and  secure  impartial 
verdicts.  The  avenues  to  the  jury  box  are  guarded,  and  all 
improper  attempts  to  influence  juries  are  rebuked  and  prohibited 
by  all  possible  means.  But  this  Court  cannot  lend  a  ready  ear 
to  disclosures  coming  from  the  jury«room ;  the  ends  of  public 
justice  require  some  restraint  upon  the  exercise  of  a  right  to 
scan  and  review  the  process  by  which  jurors  attain  their  coa« 
elusions.  In  Sheppard  vs.  Lark,  (2  Bail.  676,)  the  Court  mani- 
fest an  inclination  to  look  only  to  such  gross  misconduct  as 
would  be  palpably  subversive  of  the  ends  of  justice.  This  door 
should  not  be  opened  too  readily,  and  especially  by  encouraging 
jurors  to  promulge  their  own  disgrace. 

The  principal  complaint  is,  that  jurors  suffered  themselves 
to  be  approached  by  one  of  the  parties,  or  his  agent,  in  a  way 
calculated  to  produce  improper  bias.  In  becoming  the  oi^an  of 
this  Court,  I  am  not  charged  with  an  apology  for  any  of  the 
suspected  actors  on  this  occasion.  Had  the  occurrences,  which 
transpired,  been  brought  to  the  view  of  the  presiding  Judge  the 
next  morning,  they  would  doubtless  have  been  so  impreswd  as 
not  soon  to  have  faded  from  the  memory  of  those  implicated. 

Some  certain  rule  on  the  subject  now  before  the  Court  would 
be  most  acceptable ;  it  is  not  easily  prescribed.  I  have  examin- 
ed the  cases  referred  to  in  the  argument,  and  such  as  I  have 
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able  otherwise  to  collect,  and  at  last  it  would  seeip  that  when, 
questions  for  new  trials  arise,  founded  on  such  complaintS|  they 
must  depend  rather  on  judicial  discretion,  than  upon  any  strict 
law  or  absolute  right ;  and  whether,  as  a  consequ^ee,  in  any 
given  case,  the  verdict  should  be  avoided,  must  depend  on  the 
abuse  presumed  or  proved  to  have  followed,  and  the  substantial 
justice  of  the  case.  (Graham  on  New  Trials,  66)  85 ;  Puloiki 
4*  Co.  vs.  Ward  ^  Co.y  ^  Rich.  119.)  Lapse  of  time  in  pre- 
senting such  complaints  is  always  an  objection  to  their  consider- 
ation. This  case  being  yet  withi^  our  control,  upon  appeal 
regulurly  prosecuted,  we  will  not  trench  upon  what  seemed  to 
be  the  understanding  in  Cohen  vs.  Robert^  (2  Strob.  410.)  Each 
of  the  jurymen  implicated  have  not  been  served  with  copies  of 
the  affidavits,  for  although  misconduct  is  attributed  to  the  defen- 
dant, assuredly  jurors  do  not  escape  the  imputation  when 
charged  with  drinking  at  the  expense  and  holding  conversation 
apart,  at  a  late  hour  of  the  night,  with  a  party  to  a  suit  then  on 
trial  before  them.  This  should  have  been  done  accofdingto 
the  rule  laid  down  in  the  case  before  referred  to  in  2  Rich.  122, 
and  cases  there  ^lumarated. 

The  affidavits  do  not  disclose  any  allusion  to  the  case— ^'  any 
solicitation  of  the  juror,  or  belaboring  him,  as  expressed  by  the 
old  writers,  or  the  exercise  of  personal  influence  to  adfect  his 
decision,  which  is  to  be  reprobated  and  suppressed," — a  rule  re- 
cognized in  the  case  in  2  Strob.  410*  Looking  to  the  occasion, 
the  place  and  attendant  circumstances,  the  conduct  of  these  par- 
ties cannot  well  be  too  strongly  reprehended. 

But,  unfortunately  for  the  country,  these  crowds  of  promiscu- 
ous persons  at  drinking  establishments  are  too  common,  especi- 
ally under  cover  of  the  night  A  ligid  scrutiny  of  the  material 
composing  such  assemblages,  might  often  lead  to  strange  disclo^ 
sures.  We  would  not  feel  justified  in  saying,  because  partiet 
and  jurors  meet  at  these  places  of  too  common  resort,  that  cor« 
ruption  has  been  thereby  engendered.  The  foots  ftimished  are 
not  sufficiently  specific  to  indicate  the  abuse,  or  in  any  8atisfo4> 
tory  way  to  enable  the  Court  to  trace  the  result  to  this  cause ;  and 
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looking  to  the  end,  we  aie  not  warranted  in  straining  an  infer- 
enoe. 

We  are  not  of  opinion,  therefore,  that  the  exercise  of  a  sotmd 
discretion  would  authorize  the  avoidance  of  a  verdict  in  the  jus- 
tice of  which  we  all  so  fully  concur. 

The  motion  for  new  trial  is  dismissed. 

O'Neall,  Evans,  Withers  and  Frost,  JJ.,  concurred. 
Motion  dismissed^ 


W.  L.  Morse  vs.  TT-  C.  EUerbe. 

Wliem  there  was  an  agreement  in  writing  for  wodc  and  lainir,  4c^  %»  be  done  fcjF 
plaintiff  for  deftndaat,  to  be  paid  for  in  instalmenti  after  the  wovk  was  ^^^Am^^ 
and  before  the  woik  waa  begun,  by  Terbal  agreement  a  further  sum  was  added  to 
the  price,  to  be  paid  one  year  after  the  lait  instahnent,  alterations  in  tbe  woiIe;  mads 
during  its  progress,  by  the  instmetions  of  defendant,  were  hM  to  be  a 
conaideration  to  support  a  promise  to  pay  the  whole  price  when  the  weik 

In  such  case,  the  plaintiff  might  recoYer  either  upon  a  special  count,  setting  fnth  the 
original  contract  and  the  subsequent  alterations,  or  upon  the  common  oounta  for 
woric  and  labor,  dee. 

Until  e]q)lained  or  rebutted,  the  legal  preemnption  from  giring  a  note  i%  that  all  pre- 
cedent indebtedness  of  the  maker  is  coyered  by  it. 

Where  plaintiff's  demand  does  not  bear  interest,  and  defendant  pleads  a  note  as 
discount,  the  jury  cannot  stop  interest  on  the  note  at  the  time  plaintiff^a 
became  due,  but  must  gm  interest  up  to  the  time  the  verdict  is  rendered. 


Before  Evans,  J.,  cd  Chesterfield^  Spring  Term^  1851. 

This  was  an  action  of  assumpsit  on  a  contract  Ibr  building  a 
house.  There  were  several  counts  in  the  declaration.  The 
jbrst  county  after  reciting  an  agreement  between  the  partiesi  wfaeie- 
by  the  defendant  was  to  pay  one  thousand  doUars,  when  the 
work  was  finidied  and  accepted,  one  thousand  dollars  at  the 
expiration  of  one  year,  and  five  hundred  dollars  at  the  ezpiia- 
tion  of  two  years  afterwards,  alleged  that  this  agreement  was^ 
by  mutual  consent,  waived,  and  defendant  promised  to  pay  the 
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whole  of  the  stipulated  price,  reducing  the  two  last  instalments 
to  the  cash  value,  immediately  upon  the  work  being  finidied. 
The  third  eouni  was  upon  a  promise  to  pay,  upon  the  delivery 
and  acceptance  of  the  work,  twenty-five  hundred  dollars,  in  man- 
ner following,  that  is  to  say,  one  thousand  dollars,  and  one  other 
thousand  dollars,  less  the  interest  thereon  for  one  year,  and  five 
hundred  dollars,  less  the  interest  thereon  for  two  years.  Then 
followed  the  ctmimon  cotmis  for  work  and  labor,  materials  found, 
&c. 

It  appeared  that,  <m  the  6th  September,  1847,  the  plaintiff 
agreed,  in  writing,  to  build  for  defendant — ^he,  plaintii^finding 
the  materials — a  dwelling  house,  and  to  finish  the  same  by  the 
1st  of  June,  1848 ;  and,  by  the  same  instrument,  defendant  agreed 
to  pay  plfiuntiff  $2000,  one  half  when  the  work  was  completed, 
and  die  other  half  twelve  months  after.  In  November,  before 
the  work  was  begun,  plaintiff  told  defendant  he  could  not  build 
the  house  for  $2000,  whereupon  defendant  agreed  to  add  $600 
to  the  price,  to  be  paid  one  year  after  the  last  instalment  Dur- 
ing the  progress  of  the  work,  by  the  directions  of  the  defendant, 
several  alterations  were  made  in  the  original  contmct,  the  house 
was  plastered  instead  of  being  ceiled,  blinds  were  put  up  as 
abutters  to  the  windows  instead  of  panel  shutters,  and  some 
change  was  made  in  the  number  of  partitions  up  stairs.  During 
the  summer  of  1848,  defendant  said  if  the  house  was  finished 
by  the  last  of  the  year,  he  would  be  satisfied.  It  was  finished 
about  the  1st  of  January,  1849,  and  possession  taken  of  it  soon 
after,  by  a  brother  of  defendant.  The  conduct  of  the  parties, 
and  declarations  of  the  plaintiff,  were  relied  on  to  shew  that, 
during  the  progress  of  the  work,  defmdant  had  promised  to  pay 
plaintiff  the  whole  price  of  the  building,  $2600,  upon  the 
completion  thereof,  deducting  interest  upon  the  two  last  instal- 
ments. The  action  was  commenced  soon  after  the  woric  was 
finished. 

In  his  defence,  the  defendant  insisted  that  but  one  instalment 
was  due  when  the  action  was  commenced;  that  defendant's 
promise,  if  any  was  proved,  to  pay  the  whole  price  upon  the 
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completion  of  the  building,  was  without  consideration.  But  the 
grounds  of  defence  principally  relied  upon,  were  various  it^ois 
of  discount.  Some  of  the  items  were  for  com,  beef^  d&c. ;  aae 
item  was  for  two  promissory  notes,  one  due  the  1st  June,  1848^ 
and  the  other,  for  ^146  60.  dated  the  20th  December,  1848,  aad 
due  at  one  day ;  and  another  was  for  the  price  of  three  little 
negroes,  sold  in  1848  by  defendant  to  plaintiff.  In  relation  to 
this  last  item  of  discount,  the  plaintiff  contended  that  it  was 
settled  by  the  note  of  the  20th  December,  1848,  and  upon  that 
part  of  the  case  his  Honor  reported  the  £Bu^ts  proved,  and  his 
instructions  to  the  jury,  as  follows : 

'^  It  was  clearly  proved,  that  in  the  year  1848,  Morse  agreed  to 
buy  three  little  negroes  firom  Ellerbe,  at  the  price  of  $530.  One 
of  them  was  sick,  and  soon  afterwards  died.  Two  were  re- 
ceived by  Morse,  and  re-sold  to  Zachariah  Ellerbe  for  the  same 
price,  $450 ;  the  other,  it  was  contended,  had  never  been  deliv* 
ered,  and  was,  therefore,  Ellerbe's  loss.  There  was  no  proo^ 
that  I  remember,  that  the  negroes  were  to  go  in  payment  of  the 
house.  On  the  day  Zachariah  Ellerbe  paid  for  the  negroes,  and 
afterwards,  there  was  a  settlement  between  Morse  and  Ellerbe, 
the  defendant,  at  Zachariah  Ellerbe's,  and  a  note  given  for  $146 
60.  What  this  note  was  given  fc»r,  did  not  appear.  In  stating 
to  the  jury  this  part  of  the  case,  I  brought  to  their  view  all  the 
evidence  on  the  point.  I  do  not  believe  any  fact  was  omitted ; 
I  did  not,  I  presume,  draw  any  inference  from  other  facts  oa 
either  side ;  I  told  the  jury  to  chai^  Morse  with  the  price  of 
two^  $450,  and  with  the  other  if  they  believed  it  had  been  de* 
livered,  unless  they  should  be  of  opinion  the  negroes  had  been 
paid  for  and  included  in  the  settlement.  I  was  inclined  myself 
to  think  this  item  of  the  discount  was  not  included  in  the  settle- 
ment— this,  I  think,  was  very  clearly  intimated  to  the  jury." 

On  the  question  whether  the  plaintiff  could  recover,  his  Honcnr 
reported  his  charge,  on  the  points  made,  as  follows : 

"  1.  As  to  the  price  to  be  paid,  that  Morse  was  bound  by  his 
original  contract  to  build  the  house  for  $2,000 ;  but  if,  before 
the  work  was  begun,  he  declined  to  go  on  with  the  contract,  and 
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EUerbe  then  promised,  as  an  indttconent  to  him  to  proceed,  to 
give  him  500  dollars  in  addition^  that  was  a  binding  contract, 
and  founded  on  a  suffici^it  consideration. 

'<  2.  As  to  the  time  of  pa3naient.  By  the  original  agreement, 
only  $1000  was  to  be  paid  when  the  house  was  finished,  and 
the  action  was  brought  before  any  more  was  due.  Unless,  there^ 
fore,  there  had  been  a  change  in  the  time,  on  a  sufficient  consid-* 
eration,  the  plaintiff  could  not  recover,  as  he  had  been  paid  more 
than  was  due,  and  they  diould  find  a  verdict  for  the  defendant 
for  what  he  had  paid  over  $1000, 

'^  3.  If  one  bound  to  pay  a  sum  by  contract  at  a  paxticulax 
time,  gratuitously  and  without  consideration,  ;»:omise  to  pay  it  at 
an  earlier  period,  such  promise  is  not  binding ;  it  is  nudum  pac- 
tum. The  consideration  which  the  law  requires  to  support  a 
promise,  is  any  benefit  to  one  party,  or  detriment  to  the  other. 
On  this  point  there  was  no  evidence ;  but  it  was  clear  the  con- 
tract had  been  changed  in  many  particulars.  EUerbe  was  claim- 
ing, by  his  discount,  about  $600,  for  work  omitted,  as  the  wit- 
nesses said,  at  his  request.  If  the  jury,  taking  all  these  facts 
into  consideraticm,  could  believe  that  the  time  of  payment  had 
been  changed  by  agreement,  in  consequence  of  these  alterations, 
then  there  was  a  sufficient  consideration.  But  unless  they  could 
come  to  this  conclusion,  then  Ellerbe's  promise  to  pay  on  the  1st 
January,  the  whole  price,  was  not  binding,  and  the  verdict  must 
be  for  the  defendant 

^< I  was  much  inclined  to  the  opinion  that  the  original  contract 
had  been  altered  in  so  many  particulars  that  it  might  well  be 
considered  as  abrogated,  except  as  matter  of  reference,  to  deter- 
mine the  work  to  be  done.  This  was  what  was  contended  for 
by  the  plaintiff;  but  the  case  was  decided  on  the  original  con-* 
tract,  as  altered  by  the  subsequent  parol  agreements.'' 

The  jury  found  for  the  plaintiff,  and  brought  in  with  their 
verdict  a  memorandum,  which  shewed  that  they  did  not  allow 
defendant  for  the  price  of  the  negroes,  and  that  they  allowed 
him  interest  on  the  two  notes  only  to  the  1st  January,  1849. 
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The  defendant  appealed,  and  now  moved  for  a  new  trial,  oa 
grounds,  inter  ali€tf  as  follows : 

1.  Because,  as  the  only  binding  promise  proved,  was  one  to 
pay  by  instalments,  only  one  of  which  was  due  when  the  actkm 
was  commenced,  the  plaintiff  could  not  recover  at  all  on  the 
common  counts,  and,  on  the  special  count,  could  recover  only  the 
instalment  due. 

2.  Because  there  was  no  proof  of  a  promise  founded  <m  coii- 
sideration  to  pay  the  whole  price  when  the  house  was  finished. 

3.  Because  his  Honor  erred  in  instructing  the  jury  that,  upon 
the  proof,  they  might  presume  that  the  price  of  die  negroes  was 
settled  when  the  note  of  the  20th  December,  1848,  was  given. 

4.  Because  the  jury  should  have  allowed  interest  oa  the  notes 
lo  the  time  the  verdict  was  rendered. 

IngliSj  for  the  motion. 
Hannc^  contra. 

Curia,  per  CVNeall,  J.  The  four  first  grounds  are  those 
which  will  be  considered  in  this  opinion.  The  others  are  con- 
sidered as  sufficiently  answered  by  the  roport,  or  resolved  by  die 
verdict 

The  first  and  second  grounds  are  so  intimately  connected,  that 
they  must  be  considered  together.  Indeed,  the  matter  of  ibe 
second  precedes  the  just  consideration  of  the  first  The  original 
contract  was,  that  the  work  to  be  done  should  be  paid  for  in 
instalments.  It  is  true  that  a  contract,  like  thie^  can  only  be 
changed  by  a  subsequent  contract  on  a  sufficient  consideratioD. 
What  that  is,  is  very  well  settled  to  be  any  benefit  to  the  party 
making,  or  injiuy  to  the  party  accepting  the  promise.  In  this 
ease,  ^600  was  added  to  the  price  to  induce  the  plaintiff  to  go 
on  with  thai  which  he  had  fi>und  to  be  an  unprofitable  omtract. 
In  the  progress  of  the  work  various  alterations  were  made  by 
the  defendant  These  were  certainly  both  a  benefit  to  him, 
and  an  injury  to  the  plaintiff,  and  may,  therefore,  very  well  sup- 
port the  promise  to  pay  the  whole  price,  $2500,  deducting  Ae 
interest  on  the  instalments  not  due  when  the  work  was  com- 
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pleted.  The  jury  were  properly  instructed,  both  as  to  the  con- 
sideration and  the  promise,  and  having  found  on  evidence  which 
may  well  support  their  conclusion,  we  are  bound  to  regard  both 
the  consideration  and  promise  as  established.  Under  this  view 
of  the  case,  there  can  certainly  be  no  doubt  that  the  plaintiff  has 
established  his  first  and  third  special  counts.  If,  however,  they 
were  out  of  the  question,  still  he  is  entitled  to  recover  on  the 
general  inddriiaius  count  for  work,  labor  and  materials.  Chitty 
states  the  rule  to  be  that,  "  if  preceded  by  the  defendant's  r^ 
quest,  then,  however  special  the  agreement  was,  yet  if  it  were 
not  under  seal,  and  the  terms  of  it  have  been  performed  on  the 
plaintiff's  part,  and  the  remuneration  was  to  be  in  money,  it  is 
not  necessary  to  declare  specially,  and  the  common  indebitatus 
count  is  sufficient"  (1  Chit  PI.  348.)  The  case  of  MerriU  4* 
Alderman  vs.  The  Ithaca^  Owego  Rail  Road  Comply  (16  Wend. 
686,)  is  an  illustration  of  the  rule,  Therey  notwithstanding  very 
special  written  contracts,  yet  inasmuch  as  the  work  was  allowed 
to  go  forward  after  the  day  limited  for  its  completion,  it  was 
held,  afler  its  completion,  that  the  plaintiffs  could  recover  on  the 
common  counts,  referring  to  the  special  agreement  for  the  guide 
of  the  recovery,  wherever  it  could  be  traced  and  made  to  apply. 
In  this  case,  the  work  was  allowed  to  go  forward  after  the  time 
limited  by  the  special  contract,  various  alterations  were  made, 
and  the  work  was  completed,  and  the  payment  was  to  be  in 
money.  There  is,  therefore,  an  end  to  every  possible  objection. 
On  the  third  groimd,  it  ought  to  be  observed,  that  the  defend- 
ant had  no  right  whatever  to  complain  of  the  charge  of  the 
Judge  below.  It  certainly  was  very  much  in  his  favor,  and 
hardly  gave  sufficient  weight  to  the  presumption  that  the  price 
of  the  negroes  had  been  settled,  arising  out  of  the  fact  of  giving 
the  note.  For  he  left  it  to  them  as  a  mere  matter  to  be  judged 
from  the  evidence  in  this  particular.  Taken  even  in  that  point 
of  view,  the  jury  had  enough  to  induce  them  to  conclude  that 
the  price  of  the  slaves  was  settled.  There  was  no  evidence 
that  their  price  was  to  be  in  part  payment  of  the  work  of  the 
plaintiff.    The  two  surviving  were  sold  to  the  fiither  of  the  de- 
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fendant,  in  his  presence,  and  the  money  paid ;  he  and  the  plain- 
tiff retired  to  themselves  to  make  some  settlement,  and  the  nole 
of  $146  60,  dated  20th  December,  1848,  was  given.  It  might 
be  fairly  concluded,  from  these  facts,  that  the  money  received 
from  Zachariah  EUerbe,  in  whole,  or  in  part,  was  paid  to  the 
defendant,  and  the  note  given  for  the  balance.  But  beycmd  all 
doubt,  until  explained  or  rebutted,  the  legal  presumption  from 
giving  a  note  is,  that  all  precedent  indebtedness  of  the  maker  is 
covered  by  it.  Cowen  &  Hill,  in  their  notes  to  Philip^s  Evidence, 
(2  vol.  315,  note  306,)  say  that  '<  giving  a  promissory  note,  after 
the  time  of  credit,  for  goods  purchased  by  the  maker  of  the 
payee,  leads  to  a  presumption  that  the  price  of  the  goods  was 
included  in  the  note."  This  is  enough  for  the  matter  involved 
in  this  ground. 

The  fourth  ground  is  well  taken,  and  there  can  be  no  donbt 
that  the  jury  did  wrong  in  stopping  the  interest  on  the  plaintiff^ 
notes,  set  up  by  way  of  discount  by  the  defendant  at  the  time 
the  plaintiff's  Work  was  done,  and  when  he  ought  to  have  been 
paid.  For  his,  the  plaintiff's,  demand  rested  on  a  mere  verbal 
undertaking,  and  could  not  bear  interest.  The  case  of  ituMeU 
ads.  Rogers  (1 N.  &  McC.  24,)  decides  the  very  pcdnt  For  therej 
it  was  held,  that  interest  on  a  promissory  note  could  not  be  stop- 
ped by  accounts  offered  in  discount,  being  credited  successively 
as  when  due.  The  same  rule  must  hold  when  a  note  is  oflfeied 
in  discount  of  a  demand  not  bearing  interest ;  for  a  discount  is 
in  the  nature  of  a  cross  action.  Looked  at  in  that  way,  there  is 
no  difficulty — ^the  defendant  is  entitled  to  recover  his  notes  and 
interest  to  the  trial;  this  sum  must  be  discounted  from  the 
amount  of  the  plaintiff's  demand.  From  the  calculation  made 
by  the  plaintiff's  attorney,  in  his  argument  here,  it  appears  that 
the  interest  on  the  plaintiff's  notes,  if  calculated  to  the  trial, 
would  have  exceeded  the  amount  allowed  by  the  jury  in  that 
behalf  $46  67.  This  sum  must  be  allowed  to  the  defendant 
It  is,  therefore,  ordered  that  the  motion  for  new  trial  be  granted, 
unless  the  plaintiff  shall,  within  thirty  days  after  notice  of  ths 
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<»der,  remit  cm  the  reeotd  forty-five  dollars  and  sizty-seren  cents 
of  his  recovery ;  on  that  being  done,  the  motion  is  dismissed. 

Evans,  Frost,  Withers  and  Whitner,  JJ.,  concurred. 

Motion  granted,  nisi. 


Ellis  Palmer^  culministratoTj  vs.  A.   W,  Thomson, 

An  action  at  law  will  lie  against  a  aolicttor  in  aquity,  to  compel  him  to  refond  coats 

paid  him  as  solicitor  by  mistake. 
Counsel  fees  and  expenses  not  proTided  for  by  the  fee  bill,  are  not  embraced  by  the 

terms  of  a  decree  in  equity  directing  a  party  *'  to  pay  all  the  costs." 

Before  Whitnbr,  J.  at  Union^  Spring  Term^  1851. 

This  was  a  sum.  pro.  to  recover  $35,  money  paid  by  plaintiff 
to  defendant  by  mistake. 

In  a  case  in  equity — ^bill  of  interpleader — of  Thomas  M.  Coin, 
administrator  of  Mary  Means,  against  Wm.  Orr  and  Ellis  Pal- . 
mer,  administrators  of  Jane  Orr,  a  consent  decree  was  pro- 
nounceJ,  which  disposed  of  the  funds  in  controversy,  and  di- 
rected Palmer  to  pay  out  of  the  funds  ^'  all  the  costs  in  the  case, 
to  those  entitled  to  the  same."  Palmer  paid  the  defendant,  as 
complainant's  solicitor,  $70.  The  commissioner  taxed  the  costs 
and  allowed  the  defendant,  as  complainant's  soKcitor,  only  $35. 
Defendant  claimed  additional  items — ^for  attending  a  Chancellor 
on  application  for  an  injunction,  for  amended  bill,  brief  and  argu- 
ment, &c.    These  items  were  not  allowed  by  the  oommissioner/ 

His  Honor,  the  presiding  Judge,  was  satisfied,  from  the  evi- 
dence, that  the  great  trouble  and  professional  labor,  which  de- 
fendant had  bestowed  on  the  case,  fully  entitled  him  to  a  larger 
compensation  than  he  had  received ;  but  being  of  opinion,  that 
he  was  not  entitled  to  receive  from  the  plaintiff  more  than  the 
amount  taxed  by  the  commissioner,  he  reluctantly  decreed  for 
the  plaintiff. 

The  defendant  appealed,  on  the  grounds,  irUer  aliaj  that  as 
the  money  was  received  by  him  as  solicitor  in  equity,  he  was 
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liable  only  in  that  Court;  and  that  the  tenns  of  the  decree 
should  not  be  held  to  embrace  taxed  costs  only,  as  that  constmc- 
tion  would  subject  the  complainant,  Coin,  to  expenses  whidi,  as 
a  mere  trustee,  he  ought  not  to  be  subjected  to, 

Jeter  J  for  the  appellant 
jEbrndan,  contra. 

Ourioj  per  CNeall,  J.  In  this  case  it  is  in  vain  to  say 
that  the  defendant  is  a  solicitor  in  Equity — ^that  the  payment 
was  made  to  him  as  such — and  that,  therefore,  he  is  only  liable 
to  be  proceded  against  in  that  Court 

That  Court  alone  possessed  the  power  of  compelling  him  to 
refund  by  rule  and  attachment 

But  herej  like  any  other  officer  who^  by  color  of  his  office, 
receives  money  to  which  he  is  not  legally  entitled,  he  may  be 
compelled  to  refund  it  by  an  action  for  money  had  and  receiyed* 

The  defendant,  it  is  plain,  is  not  entitled  to  more  costs  than 
have  been  taxed  for  him  by  the  commissioner.  If  be  had  sup- 
posed himself  entitled  to  more,  he  should  have  had  the  commis- 
sioner's taxation  corrected  by  the  Chancellor. 

*  The  decree  in  the  case  of  Coin  vs.  Orr  and  Palmer,  directs 
.  this  j)Iaintiff  "  to  pay  all  the  costs  in  the  case."    Those  words 

xnean  the  legal  costs  given  by  the  fee  bill  to  both  parties  in  the 
caus^  and  no  mpre.    They  do  not  embrace  counsel  fees  or  ex- 
'  penses  not  provided  for  by  the  fee  bill. 

The  motion  to  reverse  the  decree  below  is  dismissed. 

•     Evans,  Withers  and  Whitneb,  J  J.  copcuned. 

•  Frost,  J.  absent  at  the  argument 
Motion  dismissed. 
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G.  W.  KUlian  vs.  Z.  P.  Hemdan. 

In  an  action  of  covenant  to  recover  the  price  of  building  a  house,  which  defendant 
bad  covenanted  to  pay  when  the  honae  should  be  finished  and  completed  in  every 
p^calar,  the  plaintiff  is  not  bound  to  shew  that  he  had  hung  every  window  shut- 
ter right,  and  that  he  had  planed  to  ezactaess  every  mantel ;  he  cannot  be  non- 
suited, if  he  shews,  generally,  that  the  work  was  done,  or  that  the  defendant 
expressed  himself  satisfied  therewith;  or  that  he  was  satisfied  with  a  part  of  the 
woric,  and  the  defect  of  the  part  he  was  dissatisfied  with,  either  arose  from  the 
defect  of  the  material,  which  the  defendant  was  bound  to  furnish,  or  that  the  plain- 
tiff was  not  bound  to  do  that  which  was  claimed. 

Where  payments  are  made  on  a  debt  before  it  is  due,  and  before  it  begins  to  bear 
interest,  the  party  making  the  payments  is  not,  without  some  sUpuIation  to  that 
effect,  entitled  to  interest  on.his  payments  up  to  the  time  the  debt  begins  to  bear 
interest 

Before  Whitner,  J«,  at  Unions  Spring  Term^  1861. 

This  case — covenant  for  building  a  house — fitst  came  before 
the  Court  on  special  demurrer  to  the  declaration,  (see  ante  p. 
196.)  By  the  terms  of  the  agreement,  defendant  was  to  furnish 
the  materials,  and  plaintiff  to  do  the  work ;  and  the  following 
provisions,  among  others,  were  contained  in  the  instrument : 

"  The  two  windows  within  the  portico  to  have  pannels  under- 
neath to  open  and  shut,  so  as  to  be  used  as  doors.  *        * 

<<  Every  fire  place,  below  and  above,  is  to  have  a  mante^  of 
the  latest  and  best  style,  such  as  the  said  Hemdon  may  direct. 

^  And  the  said  Killian  is  to  do  all  the  work  Qf  every  kjnd  and 
description,  and  if  any  thing  is  omitted  to  be  mentioned  in  this 
agreement,  and  not  provided  for,  which  is  necessary  to  perfect 
and  complete  the  building  in  all  of  its  parts,  it  is  expressly  un,^ 
derstood  and  agreed,  that  the  same  is  to  be  done  in  like  jnapner 
with  those  things  which  are  expressly  provided  for  by  this  agree- 
ment ;  and  every  part  and  parcel  of  said  building,  and  all  things 
necessary  to  complete  the  same  in  every  particular,  is  to  be  done 
in  a  perfect,  strong  and  workmanlike  manner,  in  the  style  before 
mentioned :  and  when  the  said  house  is  so  finished  and  com- 
pleted  in  all  things,  then  upon  the  receipt  of  the  same,  by  the 
said  Hemdon,  and  he  being  satisfied  that  the  said  house  is  built 
89 
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and  finished  according  to  this  contract,  and  all  that  is  expressed 
or  implied  in  the  same,  then  the  said  Hemdon  is  to  pay  the  said 
Killian  twenty-one  hundred  and  fifty  dollars." 

Plaintiff  proved  that  he  had  finished  the  house ;  that  defeadr 
ant  had  taken  possession  of  it,  and  had  been  residing  in  it  for 
about  two  years  before  the  trial ;  that  he  was  present  frequently 
when  the  work  was  progressing,  and  when  the  windows  were 
changed,  and  that,  on  oi^e  occasion,  he  had  said  that  he  did  not 
object  to  the  carpenter's  work. 

In  behalf  of  defendant,  principally  from  the  cross-examination 
of  Dun,  the  plaintiff's  witness,  and  afterwards,  in  some  respects, 
more  fully  from  the  testimony  of  a  witness  examined  by  defend- 
ant, it  appeared  that  there  was  some  defect  about  the  outside 
doors — ^that  in  a  beating  rain  the  water  run  under  them ;  that 
the  mantel  pieces  were  not  neatly  finished — one  shewed  the 
marks  of  the  plane — and  that  during  the  progress  of  the  work, 
defendant  objected  to  the  style  of  the  mantel  pieces,  and  told 
plaintiff  they  would  not  do ;  that  some  of  the  window  shutters 
did  not  fit  well — ^that  the  two  front  windows,  within  the  portico, 
did  not  open  to  the  floor,  and  that  the  shutters  thereof  were  so 
hung  as,  when  opened,  to  strike  against  the  banistering,  which 
*  bruised  the  shutters :  that  one  hand  rail  was  too  weak — ^was 
easily  shaken ;  that  some  of  the  plastering  had  blistered,  and 
pieces  had  jfallen  off,  but  that,  the  witness  thought,  was  owing 
to  a  defect  in  the  lime ;  that  the  columns  were  rough  casted,  and 
in  some  places  pieces  had  fallen  off;  that  the  plastering  of  the 
front  portico  was  stained,  as  though  by  a  leak ;  that  there  was 
some  def^t  about  the  banistering  of  the  upper  portico ;  that  the 
outside  carpet  strips  were  not  put  down  well ;  that  defendant 
had  procured,  at  much  cost,  hewn  stone  for  the  hearths,  which 
had  not  been  laid  down — ^that  temporary  hiearths  of  tiles  were 
used,  which  were  uneven  and  in  bad  condition,  and  that  defend- 
ant had  requested  plaintiff  to  have  the  hearths  laid  with  the 
stone  he  had  provided ;  and  that  defendant  had  objected  to  set- 
tling for  the  work,  because  the  house  had  not  been  finished 
accordij^g  to  contract.   Defendant  also  proved  that  he  had  paid  the 


APPEALS  AT  LAW.  611 

Columbia,  May,  1851. 

plaintiff,  at  different  times,  sums  of  money  amounting  in  the 
whole  to  $1565.  Some  of  the  paylnents  were  made  before  t^e 
work  was  finished. 

When  the  plaintiff  closed,  the  defendant  moved  for  a  nonsuit, 
on  the  ground  that  performance  had  not  been  proved ;  the  mo- 
tion was  refused. 

« In  submitting  the  case  to  the  jury,"  says  his  Honor,  in  his 
report,  "  I  instructed  them  that  the  plaintiff,  by  his  pleading  as 
well  as  his  contract,  was  bound  to  prove  performance  of  the 
agreement  on  his  part,  before  he  could  claim  to  recover ;  that 
they  might  look  to  the  direct  proof  offered,  as  well  as  the  declara- 
tions and  conduct  of  defendant,  in  entering  upon  the  enjoyment 
of  the  premises,  as  well  as  to  the  grounds  of  objection  made, 
whether  derived  from  plaintiff's  own  witness,  from  the  testimony 
on  part  of  defendant,  or  from  admissions  of  plsiintiff  as  to  work 
remaining  to  be  done.  If  plaintiff  had  not  performed  his  con- 
tract subfirtantially,  the  verdict  should  be  for  defendant,  and  post* 
pone  the  plaintiff  till  he  had  complied.  If  satisfied,  on  all  the 
points  brought  to  their  view,  that  plaintiff  was  entitled  to  re- 
cover, that  he  should  be  allowed  interest  on  his  demand  from 
the  completion  of  his  contract ;  deducting  defendant's  payments. 
Those  made  before  plaintiff's  right  to  demand  payment,  as  so 
much  from  the  principal  sum,  without  interest  The  jury  re- 
turned a  verdict  for  plaintiff  for  $585,  and  interest." 

The  defendant  appealed,  and  now  moved  for  a  nonsuit,  on  the 
grounds: 

1st.  Because  the  plaintiff  having  set  out  the  agreement,  and 
averred  performance  of  the  same,  and  the  defendant  taken  issue 
thereon,  was  bound  to  prove  that  he  had  so  performed  the  agree- 
ment Whereas,  the  proof  offered  by  him  shews  that  the  two 
windows  in  the  lower  story  of  the  house,  opening  on  the  west 
or  front  portico,  are  not  finished  accordmg  to  the  agreement  be- 
tween the  plaintiff  and  defendant 

2d.  Because  the  proof  came  out  on  the  part  of  the  plaintiff, 
that  he  had  not  laid  the  hearths  according  to  the  agreement, 
and,  therefore,  he  has  failed  to  perform  his  undertaking,  and  is 
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not  entitled  to  lecorer,  the  *mateiials  being  leady  prepared  for 
thatpurpoae. 

3d.  Because  it  was  incumbent  on  the  part  of  the  plaintiff  to 
prove  that  he  performed  every  part  of  the  agreement,  on  his 
part,  as  he  has  alleged  in  his  declaration  he  has  done,  but  which 
he  failed  to  do,  and  that  the  work  was  done  in  workmanlike 
manner,  in  the  latest  and  best  style,  which  he  failed  to  do. 

4th.  Because  the  plaintiff  was  bovmd  to  prove  that  he  had 
finished  the  work  on  the  house,  ^  in  every  particular,"  before  the 
defendant  was  bound  to  pay  any  thing,  ai^d  that  the  defendant 
was  satisfied  or  dissatisfied. 

And  failing  in  that  motion,  then  he  moved  tor  a  new  trial,  oq 
the  grouttda : 

Ist  Because  the  Court  should  have  chaiged  the  jury,  that  if 
.  in  August,  1849,\  after  the  defendant  had  been  in  possession  of 
the  house,  he  otyected,  amongst  other  things,  to  pay  for  the 
house,  cm  the  ground  that  the  hearths  were  not  laid,  and  that 
plaintiff  had  then  agreed  to  lay  the  hearths,  and  has  fedled  to 
do  so,  he  was  not  entitled  to  recover,  as  this  was  a  part  oC  his 
agreement,  and  the  house  would  not  be  finished  without 

2d.  Because  the  defendant  was  entitled  to  interest  on  his 
receipts  up  to  the  time  the  jury  found  interest  against  him. 

Boboy  Thomson^  for  the  motion. 
DawkinSy  contra. 

OuriOi  per  OTTball,  J.  The  covenant  to  build  the  defend- 
ants house  was  certainly  prepared  with  great,  care ;  it  has  de- 
scended to  the  most  minute  particulars ;  and  if  the  plaintiff  has 
not  complied  with  it,  in  every  respect^  it  may  be,  that  the  defend- 
ant would  be  entitled  to  his  motion  for  nonsuit  But  when  I 
say  that,  I  do  not  mean  to  say  that  the  plaintiff  is  bound  to 
prove  that  he  has  hung  every  window  shutter  right,  and  planed 
to  exactness  every  mantel.  It  is  sufficient,  on  a  motion  fi>r 
nonsuit,  if  the  plaintiff  has  shewn  generally  that  the  w(»k  was 
done,  or  that  the  defendant  expressed  himself  satisfied  tbne- 
witfa ;  or  that  he  was  satisfied  with  a  part  of  the  work,  and  the 
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deiect  of  the  part  he  was  dissatisfied  with,  either  arose  from  ihe 
defect  of  the  material,  which  the  defendant  was  bound  ta  far- 
nish,  or  that  the  plaintiff  was  not  bomid  to  do  that  which  was 
claimed. 

I  have  examined  into  the  defendant's  objections  hersj  and  it  , 
seems  to  me  Ihat  they  are  covered  by  one  or  other  of  these  jno* 
positions. 

It  was  proved  by  Dun,  that  the  defendant  said  to  him,  he  did 
not  object  to  the  carpenter's  work.  This  at  once,  so  far  as  the 
motion  for  nonsuit  was  concerned,  swept  away  the  whole  of  the 
defendant's  objections  about  the  windows  mentioned  in  the  lower 
story,  the  style  of  the  work,  the  manner  of  hanging  the  window 
shutters,  so  as  to  open  against  the  railing  of  the  porticoes,  the 
bad  fitting  of  the  doors,  the  execution  of  the  mantel  pieces,  and 
various  small  objections,  which  might  be  critically  taken  to  any 
building. 

The  objection  to  the  plastering  is  answered  by  Dun's  testi- 
mony, vjhxzYi  attributed  the  defeet  to  the  lime  which  the  plaintiff 
furnished. 

The  hearths  are  not  mentioned  at  all  in  the  contract ;  and  it 
may  be,  that  the  plaintiff  was  not  at  all  bound  to  lay  them. 
That  I  would  say  must  be  now  concluded,  when  the  jury  have 
so  found.  For  it  is  considered,  I  think,  a  settled  rule  with  brick- 
layers, that  they  are  not  bound  to  lay  the  hearths  under  the  con- 
tract to  build  chimneys. 

These  remarks  sufficiently  shew  that  the  defendant  is  not 
entitled  to  a  nonsuit,  and  that  it  was  very  prc^rly  refused  by 
the  Judge  below.  Failing  in  thai^  he  has  no  cause  to  complain 
of  the  verdict.  For  he  failed  to  shew  any  damage  resulting  to 
him  from  what  he  supposed  to  be  plaintiff's  fsulure  to  perform 
his  contract 

It  appears  from  the  report  of  the  Judge,  that  he  not  only 
submitted  this  matter  to  the  jury,  but  also  the  precedent  matter, 
the  performance  of  the  contract  As  to  interest  on  the  defend* 
ant's  pajrments,  that  cannot  be  allowed.  They  were  to  be  de- 
ducted, when  made,  and  if  the  plaintiff's  contract  was  then 
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bearing  interest,  they  of  course  diminished  the  future  interest 
by  paying  the  past  interest,  and  then  diminishing  the  interest- 
bearing  fund.  If  paid  before  it  was  due,  then  they  are  tepiM 
^  as  pa3rments  in  advance,  made  by  the  liberality  of  the  defeod* 
ant ;  but  he  is  not  entitled  to  charge  interest  upon  them,  without 
some  stipulation  to  that  effect 
The  motion  for  a  nonsuit,  or  new  trial,  is  dismissed. 

Evans,  WrrHSBS  and  Whitner,  JJ.,  concuned. 

Frost,  J.,  absent  at  the  argument. 

Motion  dismissed. 
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/.  O.  HUl  ^  Wife  vs.  John  Connelly. 

An  infant  is  entitled,  under  the  Act  of  1824,  as  all  other  persons  are,  to  ten  years 
from  the  accnud  of  his  right  {^action  within  which  to  prosecute  his  claim  to  land ; 
but  he  is  not  entitled  to  ten  years,  under  the  Act  of  1824,  within  which  to  sue,  after 
cfrrvnng  at  age,  but  only  to  five  years  under  the  Act  of  1788. 

Before  Evans,  J.,  ai  BamweUj  Spring  Term^  1849. 

This  was  an  action  of  trespass  to  try  title.  The  plaintiffs  de- 
rived title  from  one  Twining,  who  removed  from  this  State,  and 
died  in  Georgia  in  1818,  leaving  a  widow  and  an  only  child,  the 
now  wife  of  J.  O.  Hill.  The  widow  conveyed  her  share  of  the 
land  to  the  plaintiffs.  Mrs.  Hill  was  bom  on  the  28th  February, 
1818,  and  was  therefore  twenty-one  years  of  age  on  the  27th  Feb. 
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1839.*  This  action  was  brought  in  1846,  seven  years  after  her 
attaining  the  age  of  twenty-one.  The  defendant  had  been  in 
possession,  under  a  junior  grant,  about  fifteen  years.  His  Honor 
thought  that  the  plaintiffs's  right  of  action  was  barred  by  the 
statute  of  limitations,  and,  upon  his  expressing  that  opinion,  the 
plaintiffs  submitted  to  a  nonsuit,  with  leave  to  move  the  Comt 
of  Appeals  to  set  it  aside. 

The  case  was  twice  argued  in  the  Court  of  Appeals;  and  that 
Court  being  divided  on  the  second  argument,  the  case  was  re- 
ferred to  this  Court  for  a  decision  of  the  question  ^whether an 
infant  is  allowed  Un  years,  after  he  attains  age,  to  prosecute  his 
claim  to  land,  or  only  five  years." 

Bellinger^  for  the  plaintiffs. 
PcUterscny  contra. 

Curia,  per  Evans,  J.  Much  of  the  argument  on  the  pert  of 
the  appellants  has  been  based  on  the  supposition  that  there  was 
a  clear  and  settled  construction  of  the  Act  of  1824  in  opposition 
to  the  circuit  decision  in  this  case;  and  we  have  been  referred  to 
Lord  Coke  for  the  dictum  that  common  opinion,  communis  opiw^^ 
is  good  authority  in  law.  Where  a  statute  has  never  been  ju(t 
cially  expounded,  and  especially  if  it  be  one  of  general  operation, 
there  can  be  no  doubt  that  an  enlightened  public  opinion,  as  to 
its  meaning,  is  entitled  to  great  consideration.  But  the  misf(ff- 
tune  of  the  appellants  in  this  case  is,  that  the  evidence  of  this 
eomtnunis  opinio  is  wanting.  The  evidence  is  rather  on  the 
other  side,  for  in  the  only  cased  in  which  the  subject,  as  fir  as 
I  know,  has  been  presented  to  a  judicial  mind,  the  opinion  ex- 
pressed was  on  the  other  side.  In  1831  Chancellor  Harper  said 
incidentally  that  the  Act  of  1824  had  no  reference  to  the  Act  of 
1788 ;  and  in  Thomson  vs.  OaUlard,  (3  Rich.  418,)  my  ^^ 
O'Neall  said  that  infants  were  allowed  five  years.  In  neither  w 
these  was  that  a  point  in  the  case.  The  remarks  were  ma* 
incidentally,  and  without  the  attention  bemg  drawn  particularly 
to  the  subject :  and  they  are  not  now  referred  to  as^anthor^^ 

*  I  Bl.  Com.  463. 
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but  merely  to  rebut  the  assumed  fact  that  there  has  been  any 
settled  opinion  on  the  subject.  The  dictum  of  Chancellor  Har- 
per has  been  accessible  to  the  profession  for  fifteen  years,  and  I 
think  it  very  unlikely  that,  after  the  publication  of  that  case,  the 
public  mind  should  settle  down  upon  a  contrary  conclusion.  A 
period  of  twenty-four  years  elapsed  from  the  passing  of  the  Act 
of  1824  until  this  case  arose,  in  1849.  It  may  seem  strange  that 
in  that  period  of  time  the  question  was  never  made,  and  yet  I 
remember  that,  in  King  vs.  Smith,  the  question  first  presented 
itself  to  the  Court,  for  adjudication,  whether,  under  the  Act  of 
1712,  possessions  of  successive  tenants  could  be  tacked  together 
to  complete  the  time  of  the  statutory  bar.  Upon  inquiry  I  well 
remember  that  the  oldest  members  of  the  pi-ofession  and  none  of 
the  Judges  could  remember  that  the  question  had  ever  been  made 
or  decided.  I  have  made  these  remarks  because  this  supposed 
adjudication  by  popular  opinion  has  been  so  earnestly  pressed 
upon  us. 

To  decide  the  question  made  in  the  brief,  it  will  be  necessary 
to  bring  in  review  the  several  statutes  upon  which  the  determi- 
nation of  the  case  depends.  The  first  statute  is  the  Act  of  1712, 
sec.  2,  (2  Stat.  684,)  which  is  ip  these  words :  '<  That  if  any 
person  or  persons,  to  whom  any  title  to  lands,  tenements  or 
hereditaments  within  this  province  shall  hereafter  descend  or 
come,  do  not  prosecute  the  same  within  five  years  after  such 
title  accnied,  that  then  he,  she  or  they,  and  all  claiming  under 
him  or  them,  shall  be  forever  barred  to  recover  the  same ;  ex- 
cepting any  person  or  person^  beyond  the  seas,  or  out  of  the 
limits  of  this  province,  feme  covert,  or  imprisoned,  who  shall 
be  allowed  the  space  of  seven  years  to  prosecute  their  right  or 
title  or  claim  to  any  lands,  tenements  or  hereditaments  in  this 
province  after  such  right  and  title  accrued  to  them  or  any  of 
them,  and  at  no  time  after  the  said  seven  years ;  and  also  ex- 
cepted any  person  or  persons  that  are  under  the  age  of  twenty- 
one  years,  toho  shall  be  allowed  to  prosecute  their  claims  at  any 
time  within  two  years  after  they  come  of  age,  and  if  beyond  the 
seaSf  three  years."    This  Act  was  passed  about  forty  years  after 
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the  first  settlement  of  the  province,  and  its  leading  object,  as 
appears  by  its  enactments,  was  to  quiet  the  titles  of  the  actual 
settlers  on  the  lands.  The  colony  of  Carolina,  in  its  infancy, 
and  especially  whilst  it  belonged  to  the  Lords  Proprietors,  was 
weak  and  much  beset  by  external  and  internal  foes.  It  was  of 
great  importance  to  give  to  the  actual  settler  those  patriotic  feel* 
ings  which  spring  from  the  fact  that  he  was  the  owner  of  the 
land  which  he  occupied.  To  accomplish  this  object  a  time  of 
limitation  was  established,  which  was  only  one-fourdi  of  the 
time  allowed  in  the  mother-country,  and  much  less,  I  believe, 
than  in  any  of  the  other  colonies.  The  scheme  of  the  Act,  so 
far  as  it  is  involved  in  this  case,  seems  to  have  been  to  give  to 
all  persons  five  years  within  which  to  bring  their  actions  against 
the  occupant  of  their  lands,  but  to  except  from  this  rigid  rule 
two  descriptions  of  persons :  tst  Those  who  are  beyond  seas  or 
out  of  the  limits  of  the  province,  /^me^  covert^  and  persons  im- 
prisoned, who  were  albwed  seven  years  from  the  accrual  of 
their  actions ;  and  2d.  Infants,  who  were  allowed  two  years  after 
they  came  to  age,  and  if  beyond  seas,  three  years.  It  would  be 
a  most  unreasonable  construction  to  say  that,  if  a  squatter  should 
enter  on  an  infant's  land  when  he  was  twenty  years  old,  the  in- 
fant would  be  barred  if  he  did  not  bring  his  action  within  two 
years  after  his  majority.  This  would  allow  him  only  three 
years  to  bring  his  action,  whereas  the  Act  allows  all  persons  five 
years.  like  all  other  persons  a  right  of  action  accrues  to  him 
when  the  trespasser  enters  on  his  land  ;  but  unless  he  should 
remain  there  five  years,  two  of  which  was  after  the  infant  at- 
tained the  age  of  twenty-one,  he  could  acquire  no  title. 

Thus  the  law  stood  until  1788,  when  it  was  enacted :  ^  That 
persons  under  twenty-one  years  shall  be  allowed  five  years  after 
attaining  the  said  age  to  prosecute  their  right  or  title  to  lands, 
four  years  after  attaining  such  age  to  prosecute  any  personal  ac* 
tion,  to  which  they  are  or  may  be  entitled.^ — (5  Stat.  77.)  The 
only  alteration  made  by  this  clause  of  the  Act  of  1788,  was  to 
enlarge  the  time  within  which  infants  might  bring  their  actions 
for  land.    By  fixing  the  period  of  limitation  to  five  years,  after 
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attaining  to  age,  it  did  happen  that  infants  were  put  upon  the 
same  footing  as  adults,  and  the  statute  did  not  run  against  them 
until  they  were  adults ;  but  I  do  not  perceive  that  any  inference 
can  be  drawn  from  this,  that  would  not  follow  equally  if  the  Act 
of  1788  had  extended  the  time  to  four  or  six  years.  The  right 
of  action  accrued  to  him  when,  the  trespasser  entered ;  but  dur* 
ing  the  period  of  infancy  the  time  was  not  computed  so  as  to 
perfect  the  trespasser's  title.  That  a  right  of  action  accrued  to 
an  infant  from  the  first  entry  is  clear,  because  by  a  properly  con- 
stituted guardian,  or  prochein  amiy  he  can  sue  to  recover  lands, 
and  if  he  fail  or  let  fall  his  action,  he  would  probably  be  barred, 
as  other  plaintiffs  are. 

I  think,  therefore,  I  may  fidrly  conclude  that  the  general 
scheme  of  the  Act  of  1712  is  in  no  way  altered  by  the  Act  of 
1788,  except  by  the  extension  of  the  time  allowed  to  infants  to 
bring  their  actions.  Thus  stood  the  law  from  1788  to  1824.  In 
the  mean  time  the  country  had  undergone  great  changes.  The 
reasons  for  so  short  a  time  of  limitation  no  longer  existed.  Those 
who  are  fBumliar  with  the  events  _of  that  period  know  that  great 
complaint  was  made  about  the  frauds  which  squatters  were  en< 
abled  to  practice  by  reason  of  the  shortness  of  the  time  of  Umita« 
tion,  and  much  public  clamor  was  raised  against  it  Another 
evil  complained  of  in  relation  to  the  statute  of  limitations  was, 
that  a  question  had  arisen  which  was  not  likely  to  be  settled  by 
the  courts.  We  are  all  familiar  with  the  cases  of  Rose  vs.  Danr 
id  (2  Tread.  649) ;  Faysmx  vs.  Prather  (1  N.  &  McC.  296) ; 
Cook  vs.  Wood  (1  McC.  139),  and  Gibspn  vs.  Taylor  (3  McC. 
461).  The  question  in  these  cases  was,  whether  the  infant  heir 
was  barred  when  the  statute  had  commenced  to  run  against  the 
ancestor  in  his  lifetime,  but  the  time  allowed  had  not  run  out 
before  the  descent  was  cast  on  the  in&nt  heir.  In  the  first  of 
these  cases  it  was  decided,  by  a  majority  of  the  Court,  that  an 
infant  was  not  barred,  in  such  case,  until  five  years  after  he  at- 
tained the  age  of  twenty-one  years.  This  case  was  decided  in 
1814  In  1818,  in  the  case  of  Faysoux  vs.  Prather^  this  decision 
was  reversed,  and  it  was  decided,  by  a  majority  of  one  in  the 
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Court,  that,  where  the  statute  hegan  to  run  against  the  ancestor, 
it  would  go  on,  notwithstanding  the  descent  was  cast  on  a  minor 
heir.  This  decision  in  its  turn  was  to  some  extent  unsettled  in 
the  case  of  Cook  vs.  Woodj  the  Court  heing  equally  divided  on 
the  main  question.  Each  section  of  the  Court  adhering  to  its 
opinion,  the  case  of  Oibson  vs.  Taylor  had  heen  on  the  docket 
for  several  terms  (according  to  my  recollection)  undecided,  cm 
account  of  the  equal  division  of  the  Court.  Under  these  circum- 
stances, the  Act  of  1824,  entitled  ^^  An  Act  for  the  amendment  of 
the  law,  in  divers  particulars  therein  mentioned,"  was  passed. 
(6  Stat.  237.)  The  5th  section  provides  "that  the  statute  of 
limitations  shall  not  hereafter  he  (construed  to  defeat  the  rights 
of  minors  when  the  statute  has  not  barred  the  right  in  the  life- 
time of  the  ancestor  before  the  accrual  of  the  right  of  the  minar." 
This  settled,  for  the  future,  at  least,  in  very^  concise  and  carefiiUy 
selected  words,  the  controversy  which  had  existed  for  ten  years 
in  the  Court  The  7th  section  is  in  these  words :  "that  the  sec- 
ond section  of  the  Act  of  1712,  limiting  the  time  for  the  prosecu- 
tion of  a  right  or  title  to  lands  to  five  years,  be  altered  so  as  to 
extend  the  time  for  the  prosecution  of  such  right  or  title  to  ten 
years."  This  section  seems  to  have  been  drawn  with  the  same 
conciseness  and  careful  selection  of  words  as  the  6th  section  be- 
fore mentioned.  By  it  all  persons,  those  beyond  seas,  or  out  of 
the  limits  of  the  State,  or  femes  covert,  or  imprisoned,  or  infants, 
are  allowed  ten  years.  But  it  is  contended  that  infants  are  also 
allowed  ten  years  after  they  4^ome  of  age  to  prosecute  their  titles, 
which  in  some  cases  would  protect  their  rights  against  an  adverse 
possession  of  thirty  years — as  where  the  action  accrued  when  the 
infant  was  one  year  old ;  then  his  right  would  be  protected  for 
the  twenty  years  of  his  infancy  and  ten  years  longer.  Do  the 
words  of  the  7th  section  of  the  Act  of  1824  require  of  us  this 
construction?  If  this  was  intended,  it  seems  to  me  that  the 
words  selected  are  not  very  appropriate  to  convey  the  idea. 
The  clause  to  be  altered  is  specially  referred  to  as  the  2d  sec- 
tion of  the  Act  of  1712.  To  know  what  was  intended  to  be 
altered,  reference  must  be  had  to  the  statute  book :  there  the  2d 
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section  is  found,  which  declares  all  persons  to  be  barred  in  five 
years,  e^tcept  certain  enumerated  classes.    If,  then,  you  alter  this 
2d  section,  by  inserting  ten  instead  oifive^  you  have  done  all  that 
the  Legislature,  by  the  words  used,  have  given  any  authority  to 
do.    But  it  is  argued  that  as  all  statutes  on  the  same  subject  are 
to  be  construed  as  one  statute,  the  2d  section  of  the  Act  of  1712 
must  be  construed  to  mean  that  section  with  the  substitution  of 
five  years,  in  the  exception  in  favor  of  infants,  as  provided  for 
by  the  Act  of  1788,  instead  6f  "two,  and,  if  beyond  seas,  three." 
This  seems  to  me  to  be  an  exceedingly  artificial  rule  of  construc- 
tion, and  one  which  there  can  be  no  propriety  in  resorting  to, 
when  the  Legislature  has,  in  unmistakeable  language,  designa- 
ted the  particular  section  which  it  was  intended  to  alter.    The 
2d  section  of  the  Act  of  1712,  as  amended  by  the  Act  of  1788,  is 
not  the  same  section  i^  it  appears  on  the  statute  book.     The 
rights  of  infants  was  in  the  view  of  the  Legislature  at  the  pas- 
sage of  the  Act,  as  appears  by  the  6th  section ;  and  as  the  time 
of  limitation  as  to  them  depended  on  the  Act  of  1788,  it  seems 
difficult  to  conceive  why  all  reference  to  that  Act  and  to  the 
rights  of  infants  was  omitted,  except  on  the  supposition  that  the 
Act  of  1824  intended  to  leave  them  on  the  same  footing  they 
were  by  the  existing  Iaw«     If  it  was  not  so  intended,  it  was 
easy  to  say  so,  and  not  leave  that  intention  to  be  sought  for  by 
the  application  of  artificial  rules  of  construction,  at  variance  with 
the  obvious  meaning  of  the  words  used.    If  one  were  asked  what 
was  the  statute  of  limitations,  the  question  might  be  answered 
by  referring  to  all  the  Acts  on  the  subject ;  and  in  this  sense 
these,  words  seem  to  be  used  in  the  6th  section  of  the  Act.    But 
if  the  question  be  asked  what  is  the  2d  section  of  the  Act  of  1712, 
it  should  be  answered  by  referring  to  the  statute,  or  by  repeat- 
ing the  words  of  the  section.    To  give  to  them  a  more  enlarged 
interpretation,  as  has  been  contended  for  by  the  appellants,  would 
impute  to  the  Legislature  a  meaning  which  the  words  used  in 
cheir  ordinary  import  do  not  require,  and  which,  I  have  no  doubt, 
was  never  intended.    That  the  most  obvious  import  of  the  words 
of  the  Act  of  1824  is  that  which  I  have  given  to  them,  is,  I  think, 
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very  manifest,  from  the  fact  that  two  Judges  (without  mature 
deliberation,  I  admit,)  have  so  expotmded  them.  Suppose  the 
7th  section  of  the  Act  had  been  in  words  like  these :  ^  that  here- 
after all  persons  shall  be  allowed  ten  years  within  which  to  com- 
mence their  actions,  and  that  the  2d  section  of  the  Act  of  1712 
be  repealed."  If  the  Act  of  1788  was  a  part  of  the  2d  section, 
as  contended,  then  that  would  be  repealed,  and  where  could  ve 
then  look  for  any  saving  of  the  righta  of  infants  ?  There  would 
be  none,  and  they  would  be  barred  in  ten  years  as  other  persons 
would  be,  for  the  word  persons  would  include  them  as  well  as 
others.  The  opinion  of  this  Court,  therefore,  is,  that  the  decision 
of  the  Circuit  Court  was  right,  and  the  motion  is  dismissed. 

Johnston,  Dunkin  and  Darqan,  CC,  and  Wabdlav, 
Fbost  and  Whitner,  J  J.,  concurred. 

O'Neall,  J.,  dissenting.  In  this  case,  which  has  undeigone 
three  arguments,  two  before  the  Court  of  Law,  and  one  in  this 
Court,  where  it  was  heard  in  consequence  of  a  divisioQ  in  the 
Law  Court,  it  may  not  be  amiss  that  the  opinion  of  those  who 
differ  from  the  conclusion  of  the  majority  should  be  beaid,  not 
by  any  means  to  weaken  the  force  of  the  authority,  but  that 
those  whose  business  it  is  to  alter  the  statute  law,  may  know 
something,  however  slight,  on  both  sides  of  the  question. 

The  question,  whether  an  infant  is  entitled  to  five,  or  ten  years, 
after  attaining  to  maturity,  to  assert  his  or  her  title  to  land,  is 
one  of  great  practical  importance. 

The  Act  of  1712,  as  its  title  and  preamble  import,  was  passed 
to  settle  "  the  titles  of  the  inhabitants  of  this  State  to  their  pos- 
sessions in  their  estates  within  the  same,"  and  "  for  quieting  the 
estates  thereof"  (2  sec.  Act  1712,  P.  L.  101).  For  this  pur- 
pose, the  Act  limited  the  time  within  which  an  action  for  the 
lecorery  of  land  against  one  in  possession  should  be  broaght,  to 
five  years — ^with  two  exceptions:  1st,  "Person  or  persons  be- 
yond the  seas,  or  out  of  the  limits  of  this  (Province)  State,/«»w 
covert  J  or  imprisoned,"  who  were  allowed  seven  years ;  and  a, 
Any  person  or  persons  that  are  under  the  age  of  twenty-oo^ 
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years,  who  shall  be  allowed,  if  within  the  State,  two  years ; 
and  if  out  of  it,  three  years,  after  they  come  of  age.  The.  Act 
thus  passed,  although  often  suspended,  remained  unaltered  until 
178S,  when  the  Legislature,  in  the  2d  section  of  the  Act  (P.  L. 
456)  to  suspend  the  statute  of  limitations  in  personal  actions, 
altered  the  provision  of  the  2d  section  of  the  Act  of  1712,  by 
allowing  to  infants  five  years,  after  attaining  full  age,  to  prose* 
cute  their  right  or  title  to  lands,  and  four  years  in  personal 
actions.  It  is  worthy  of  being  remarked  here,  that  the  Legisla- 
ture make  no  special  mention  of  the  2d  section  of  the  Act  of 
1712,  or  of  the  exceptions  therein,  but  enact  generally,  that  per- 
sons under  twenty-one  years  shall  be  allowed  five  years,  after 
attaining  the  said  age,  to  prosecute  their  right  or  title  to  lands. 
From  the  organization  of  the  Constitutional  Court,  to  December, 
1816,  no  question  received  more  various  decisions,  or  originated 
more  heated  controversies  at  the  bar,  or  oa  the  bench,  than  did 
that  which  arose  under  this  Act,  as  to  its  effect  upon  the  title 
from  a  possession  of  five  years.  Many  of  the  early  cases,  as 
will  be  seen  upon  referring  to  Judge  Smith's  very  able  opinion^ 
in  Read  vs.  Eifert  (1  N.  &  McC,  374,  note,)  held,  as  we  have 
held  invariably  since  that  case,  that  adverse  possession  of  a  part 
for  the  statutory  period,  under  color  of  title,  was  possession  of 
the  whole ;  but  in  1805  this  was  changed,  and  the  rule  was  laid 
down  that  the  party  in  possession  was  entitled  to  his  pedis  pes- 
sessioy  and  a  reasonable  portion  of  woodland,  as  fence  and  fire 
botes.  The  utter  uncertainty  and  impracticability  of  this  doc- 
trine, soon  drove  two  of  its  advocates  in  the  Court  (Grimke  and 
Wilds)  to  abandon  it ;  and  they  confined  the  party  in  possession, 
to  his  fences.  From  these  decisions,  I  draw  the  inference  that 
the  Court,  struck  with  the  rank  injustice  in  many  cases  of  de- 
feating a  title,  in  consequence  of  some  small  piece  of  ground 
actually  cultivated  for  five  years,  was  groping  about  as  it  were 
in  the  dark,  seeking  for  something  in  construction  to  control  the 
operation  of  the  Act.  But  like  every  wrong  act,  it  carried  with 
it  its  own  condemnation,  until  every  body,  lawyers,  people  and 
Judges,  rejoiced  in  finding  themselves  once  more  rectus  in  curia. 
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by  the  judgment  in  Retid  vs.  Eifert.  Still  a  great  difficulty 
was  before  the  Court ;  in  Faysatix  vs.  Prather^  (1 N.  &  McC. 
296,)  the  doctrine  previously  laid  down  in  Rose  vs.  Dantd^tbat 
infancy  intervening,  notwithstanding  the  statute  of  limitations 
had  begun  to  run  in  the  lifetime  of  the  ancestor,  would  piereat 
the  bar  of  the  statute,  was  assailed  and  overruled,  so  far  as  a 
mere  majority  of  the  Court  could.  At  that  time,  the  Judge  try- 
ing the  cause  gave  no  opinion ;  and  in  Faysaux  vs.  Pratherj 
had  not  a  special  verdict  been  found,  Judge  Cheves,  whose  vote 
turned  the  scale,  could  not  have  voted.  (Query :  would  such  a 
provision  be  unwise  now  ?)  The  very  next  case  which  came 
up,  tried  before  one  of  the  majority,  silenced  him,  and  the  ma- 
jority was  on  the  other  side.  Under  such  circumstances,  the 
Court  held  cases  for  several  years  without  coming  to  any  judg- 
ment. This  was  a  great  evil,  to  be  remedied  by  legislation. 
So,  too,  it  was  found,  that  the  time  limited  for  the  as^^ertiofl  of 
titles  to  land  was  too  short  More  than  one  hundred  years  had 
changed  all  the  reasons  and  policy  on  which  the  Act  of  1T12 
was  based.  The  forests  had  fallen,  the  Indian  was  icmoved, 
and  every  where  South  Carolina  presented  a  fully  settled  tern- 
tory.  In  such  a  state  of  things,  well  might  the  proprietor  of 
land  complain,  as  the  great  land-owner  of  the  upper  country, 
Samuel  Maverick,  constantly  did,  against  the  legalized  system 
of  "  land  stealing,"  as  he  termed  it  To  meet  and  remedy  these 
evils,  the  late  Hugh  Swinton  Legare,  in  1824,  m  his  hill  to  alter 
the  law  in  various  particulars,  (Acts  of  ^24,  p.  23, 24,)  provided 
in  the  5th  section,  "  that  the  statute  of  limitations  shall  not  here- 
after be  construed  to  defeat  the  rights  of  minors,  when  the  stat- 
ute has  not  barred  the  right  in  the  lifetime  of  the  ancestor,  lie- 
fore  the  accrual  of  the  right  of  the  minor  f  and  in  the  7m 
section,  "  that  the  second  section  of  the  Act  of  1712,  limitingthe 
time  for  the  prosecution  of  a  right  or  title  to  lands  to  five  years,  be 
altered,  so  as  to  extend  the  time  for  the  prosecution  of  such  rigfct 
or  title,  to  ten  years."  The  proposed  changes  were  made  by  tw 
Legislature,  with  singular  unanimity.  The  5th  section  had  the 
anticipated  effect :  it  relieved  the  Court,  and  enabled  them  to giw 
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judgment  in  confonnity  to  it,  in  the  long  pending  cases.  The 
7th  section,  so  far  as  I  know,  has  met  with  imiversal  favor. 
The  question  now  arising  under  it,  in  this  case,  has  for  the  first 
time  in  twenty-five  years,  assumed  a  shape  which  demands  a 
direct  decision.  Generally,  I  think,  it  must  be  conceded  to  the 
appellants's  counsel,  that  by  some  means,  the  Bar  and  the  Bench 
had  tacitly  yielded  to  the  construction,  diat  an  infant  was  enti- 
tled to  ten  years,  after  attaining  to  full  age,  to  assert  his  title  to 
lands.  Dictums  to  the  contrary  were  thrown  out,  it  is  true,  by 
Harper  and  myself,  in  Blake  vs.  Heyward,  (Bail.  Eq.  208,)  and 
Thomson  vs.  GaiUard,  (3  Rich.  418.)  These  cases  were  long 
unpublished,  and,  in  the  mean  time,  I  had  changed  my  opinion, 
if  indeed  there  be  a  contrary  opinion  expressed  in  Thomson  vs. 
OaiUard ;  for  there  the  possession,  to  which  the  loose  remark, 
^^  by  the  Act  of  1788,  infants  are  allowed  five  years,  after  attain- 
ing to  full  age,  to  prosecute  their  right  or  title  to  lands,"  applied, 
was  as  much  before  '24,  as  after.  How  my  brother  Harper's 
opinion  stood,  I  have  no  means  of  knowing. 

I,  however,  attach  no  other  importance  to  this  tacit,  or  con- 
ceded construction  of  the  Act,  than  as  an  evidence  of  its  justice ; 
and  possibly  as  a  good  reason  for  the  law  makers  to  provide  for 
what  now,  by  the  decision  of  the  Court,  clearly  appears  to  have 
been  a  oasas  omissus, 

I  think,  however,  that  the  true  construction  of  the  Act  of  1824 
is,  that  infants  are  entitled  to  ten  years,  after  attaining  to  full 
age.  By  the  Act  of  '88,  in  both  real  and  personal  actions,  "  cU- 
taming  to  full  age/*  was  put  on  the  same  footing  as  the  "  ac- 
crual of  the  cause  of  action^  to  adults.  The  statute  began  to 
run,  and  had  the  same  time  from  both.  This  too,  as  I  have  be- 
fore remarked,  was  a  substantive  enactment  in  '88,  without  any 
reference  to  the  exception,  in  the  Act  of  1712.  So  that,  if  the 
amendatory  Act  of  1824  had  omitted  the  words  '^  second  section 
of  the  Act  of  1712,"  and  had  simply  said  ^'  that  the  time  limit- 
ed for  prosecuting  a  right  or  title  to  lands  to  five  years,  be  alter- 
ed, so  as  to  extend  the  time  for  the  prosecution  of  such  right  or 
title  to  ten  years,"  no  one  could  or  would  have  questioned  that 
40 
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infants  were  entitled  to  ten  yeais.  Does  the  insertion  of  die 
words  "  second  section  of  the  Act  of  1712,  limiting  the  time^" 
dx.  necessarily  force  us  to  adopt  a  different  rule?    I  think  not 

•What  is  the  legal  effect  of  an  amendment?  Does  it  bring  the 
old  law  down  to  it,  and  make  it  part  of  it  ?  or  does  the  amend- 
ment relate  back  to  the  old  law  and  become  part  of  it  7  The 
latter  question  presents,  I  think,  the  true  notion.  When  the 
Legislature  amend  an  Act,  it  is,  as  if  they  took  it  from  the  file, 
and  struck  out  the  part  or  parts  objected  to,  and  inserted  the 
amendment  Take  the  second  section  of  the  Act  of  1712  and 
amend  it  actually,  as  is  done  in  effect  by  the  Act  of  1788^  and 
the  exception  in  relation  to  infants  would  then  read,  as  amend- 
ed, ^^  and  excepted  any  persons,  under  the  age  of  twenty-one 
years,  who  shall  be  allowed  to  prosecute  their  claims,  at  any 
time  within  five  years  after  they  come  of  age."  Take  up  now 
the  Act  of  1824,  and  read,  ''  that  the  second  section  of  the  Act 
of  1712,  limiting  the  time  for  the  prosecution  of  a  right  or  title 
to  lands  to  five  years,  be  altered  so  as  to  extend  the  time  for  the 
prosecution  of  such  right  or  title  to  ten  years ;"  and  inqmie,  how 
far  is  the  second  section  of  the  Act  of  1712,  as  it  stood  amended 
by  the  Act  of  1788,  changed  7  Can  any  thing  be  more  aiq;)aient 
than  that  it  is  altered :  1st,  as  to  the  time  after  the  accrual  c^ 
the  cause  of  action,  ten  years  being  given  to  adults ;  2d|  as  to 

*  persons  beyond  seas,  or  out  of  the  State,  femes  covert^  or  impri- 
soned, coveied  by  the  fiurst  exception,  who  are  allowed  also  ten 
years  from  the  accrual  of  the  cause  of  action ;  and  3d,  as  to  in- 
fants, who,  under  the  second  exception  amended  by  the  Act  of 
1788  were  entitled  to  five  years,  are,  by  the  necessary  application 
of  the  Act  of  '24,  entitled  to  ten  years.  That  this  ia  no  strained 
construction,  and  has  great  authority  for  its  support,  will  be  seen 
by  referring  to  Blake  vs.  Heyward^ — there  the  whole  Ooort 
agreed  that  the  amendment  of  1824  struck  out  the  first  exceptioo 
as  to  persons  out  of  the  State,  and  gave  them  ten  instead  of 
seven  years*  If  the  amendment  of  ^24  operates  upon  one  ex- 
ception, it  must  upon  the  other  as  it  then  stood  amended. — 
Chancellor  Harper's  reasoning,  upon  that  point,  is,  I  think,  an 
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unanswerable  argument  on  this.  He  says :  ''  the  words, '  limit* 
ing  the  time  for  the  prosecution  of  a  right  or  title  to  lands  to  five 
years,'  are  only  descriptive  of  the  section  referred  to ;  and  they 
describe  it  loosely^  If  these  words  had  been  omitted ;  if  the 
enactment  had  been  '  that  the  second  section  of  the  Act  of  1712, 
for  the  limitation  of  actions,  be  altered,  so  as  to  extend  the  time 
for  prosecuting  a  right  or  title  to  lands  to  ten  years,'  this  would 
have  been  plain,  and  would,  no  doubt,  have  included  persons 
beyond  seas."  Now  remember,  that  the  second  section  of  the 
Act  of  1712  gave  persons  beyond  seas,  or  out  of  the  State,  seven 
years,  and  then,  I  ask,  is  Aere  not  just  as  much  difficulty  in 
saying,  that  the  words  of  the  Act  of  1824  apply  to  and  extend 
the  time  in  their  favor,  as  there  is  in  holding  the  same  in  rela- 
tion to  infants  ?  To  me  it  seems  to  be  so :  and  if  persons  be- 
yond seas,  or  out  of  the  State,  are  entitled  to  ten  years,  so,  ? 
think,  infants  are  entitled  to  the  same,  after  attaining  to  full  age 

Withers,  J.,  and  Wardlaw,  C,  concurred. 

Motion  dismissed. 
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2.  A  committee,  of  a  board  of  Commissioners  of  Roads,  who  made  a  contract 
with  the  plaintiff  for  rebuilding  a  bridge,  were  sued  for  breach  of  the  contract: 
they  pleaded  in  abatement  that  the  contract  was  made  with  the  defendants  and 
sixteen  other  persons,  naming  them,  who  constituted  the  board  at  the  time  the 
contract  was  made :  the  writ  had  been  issued  after  some  of  the  persons  named 
in  the  plea  had  retired  from  the  board,  and  others  had  been  iqf»pointed  in  (heir 
place :  Hdd  that  the  plea  was  good ;  that  it  gave  the  plaintiff  a  better  writ,  inas- 
much as  it  referred  him  to  the  board  as  the  proper  party  to  be  sued,  and  it  was 
his  duty  to  take  notice  of  the  changes  that  had  been  made  in  the  time  that  inter- 
vened between  the  making  of  the  contract  and  the  suing  out  of  the  writ lb, 

3.  The  question  on  the  plea  in  abatement  being  whether  the  contract  was  made 
with  the  committee  alone,  or  with  the  board,  and  the  written  testimony  not 
furnishing  complete  evidence  of  the  agreement,  hdd  that  the  question  was  pro- 
perly submitted  to  the  Jury  aiB  one  of  feet i lb, 

ACTION. 

Vide  CSnse,  1.  ConJUd  of  Laws,  9, 3.  Corporations,  \,  Commissijoners  of  Roads, 
1.  Judgment,  3.  Ordinary,  1.  Post  Master,  1.  Skenff's  Sales,  1.  SoUcUor 
in  Equity,    Trespass  Quare  CUumm  FregiL   . 

ADMINISTBATORS. 

Vide  Exetmien  and  Admmstratofs, 

ADMINISTRATION  BOND. 

Vide  Exeatiors  and  AdmiUstrators,  1, 3, 3. 

ADVERSE  POSSESSION. 

Vide  LimUaUonSf  Statute  of,  6.    Presumptions,  2, 9. 

AGENT. 

].  Respecting  the  liability  of  agents  to  third  persons,  the  rule  is  very  different 
where  the  agents  are  public,  from  that  which  prevails  where  they  are  private: 
it  must  be  very  apparent  that  a  public  agent  intended  to  bind  himself  person- 
ally, or  he  will  not  be  held  liable.^Afi2Zer  va. /V<i 376 

Vide  PoU  Mcater,  2, 3, 4.    Trover,  3. 


(i30  INDEX- 

APPEAL. 

1 .  From  an  order  granting  a  party  leaye  to  file  a  suggestion  impeaching  a  jadg- 
ment,  confessed  before  the  Clerk,  on  the  ground  of  fiaud,  the  opponte  part^ 
may,  it  seems,  either  appeal  at  once,  or  wait  until  the  issue  is  tried  and  a  ver- 
dict found  against  him,  and  then  appeal. — Sutton  ts.  PeUut 10 

8,  No  appeal  lies  to  the  Court  of  Appeals  from  the  decision  of  a  Judge  refnaag 
to  grant  a  new  trial  in  the  case  of  a  slaye  conricted  of  a  capital  ofience.— Sltafe 
TB.  Friday • 81 

3.  The  power  of  a  Judge,  in  case  of  an  appeal  from  the  judgment  of  a  Coait 
convicting  a  slaye  or  free  person  of  color  of  a  capital  offence,  is  ample,  and 
may  be  exercised  whether  the  error  be  of  law  or  &cL-^iSXafe  ti.  Notkan 5U 

Vide  ProhiiUion,  1,  4. 

APPEAL  COURT. 

1.  The  appellant  will  not,  without  a  copy  of  the  declaration,  be  pennitted  to 
raise  questions,  for  the  decision  of  which  it  is  int^pensable.-— F^d  ts.  Fkjd  M 

APPEAL  FROM  ORDINARY. 

Vide  Costs,  1. 

ARGUMENT,  REPLY  IN. 

Vide  Evidence,  90. 

ARREST. 

Vide  MaUdffUS  Arrest. 

ASSIGNEE. 

Vide  Assignment.    Bands  and  UnnegeUabU  Notes,  1, 3.    Dewtr,  1,  % 

ASSIGNMENT. 

I.  A  tenant,  against  whom  there  was  a  ^.  fa^  under  stay,  made  an  tm^Bwa^ 
for  the  benefit  of  creditors,  of  furniture  in  the  house  which  he  occupied  as  ten- 
ant The  execution  creditor  agreed  that  the  assignee  might  sell  the  fimiauc 
and  hold  the  proceeds,  subject  to  all  legal  Hens.  After  the  asngnnent,  bat 
before  the  remoyal  and  sale  of  the  fumitnie,  the  rent  fell  due.  BeU,  that  the 
assignee  was  bound  to  pay  the  rent  in  preference  to  the  debt  under  the/.  /'(• 
m-^  Lambert  4*  Brother  yz.  DeSaussure 

Si\  The  assignment  provided  that  the  expenses  of  the  assignment  should  be  int 
paid,  add,  TJiat  the  debt  under  the  /.  fa.  should  be  paid  in  pre&ience  to  a 
fee  for  drawing  the  assignment 

Vide  Bonds  and  UnnegotiaHe  Nates,  1,  3.    Datoer,  1,  9.    InsolverU  Ddtci'ssMi 

Prison  Bounds  Ad,  3. 

ASSISTANT  POST  MASTER 

Vide  Post  Master,  %  3, 4. 
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ASSUMPSIT. 

1.  Plaintiff  brought  troyer  for  negroes  against  P.,  and  obtained  an  order  that  he 
give  security,  under  the  Act  of  1827;  but,  instead  of  taking  such  security,  the 
sheriff  took  a  bail  bond,  with  the  defendant  as  bail.  P.  placed  the  negroes  in 
the  possession  of  defendant,  who  sold  them  for  S925,  and  the  money  was  left 
with  him  as  a  deposit  in  place  of  the  negroes.  Plaintiff  recovered  judgment 
for  S800  in  the  action  of  trover,  and  the  defendant,  still  having  the  money  in 
hand,  admitted  to  plaintiff's  attorney  that  he  held  it  as  a  deposit  to  stand  in 
place  of  the  negroes  if  the  suit  went  against  P.  This  was  an  action  of  assump- 
sit to  recover  the  amount  of  the  judgment  in  trover  out  of  the  $925  which  de- 
fendant held :  a  shott  time  before  the  trial  defendant  paid  the  money  to  a  creditor 
of  P.,  who  claimed  it  The  jury  found  for  the  plaintiff,  and  the  Court  refused 
to  disturi)  the  verdict— A<72itii^,  that,  from  the  iacts  jAroved,  a  special  promise 
to  pay  the  amount  of  the  judgment  out  of  the  money  in  defendant's  hands, 

might  feirly  be  presumed. — (yNcil  vs.  MeBride ^ 343 

Vids  Pleading,  11. 

ATTACHMENT. 

1.  In  attachment,  the  bond,  given  by  plaintiff  before  taking  out  the  writ,  should 
be  in  double  the  amount  sued  for :  if  the  action  is  assumptU,  the  bond  should  be 
in  double  the  amount  of  damages  hid  in  the  writ, — if  debtf  and  damages  only 
nominal  can  be  recovered,  the  bond  should  be  for  double  the  amount  of  the 
debt  only;  but  if  damaged  are  laid  to  cov^  inteirest,  then  the  bond  should  be 
for  double  the  amount  of  the  debt  and  damages. — Brawn  4*  SUme  vs.  WkiU- 
ford 337 

3.  The  tien  of  a  writ  of  foreign  attachment,  issued  on  a  note  not  due,  will,  even 
after  judgment,  be  set  aside,  at  the  instance  of  a  junior  attaching  creditor,  and 
the  ftmd,  arising  from  the  sale  of  the  attached  effects,  ordered  to  be  paid  to  the 
junior  judgment — J^dOcer  4'  Bradford  vs.  Roberts 561 

3.  For  mere  irregularity,  no  one  but  the  absent  debtor  can  except  to  the  proceed- 
ings in  attachment;  but  to  the  lien  of  an  illegal  and  void  attachment,  a  junior 
attaching  creditor  may  except lb, 

YidtQfnJUaofLaw$,Z.    7>wer,3. 

ATTORNEY  AT  LAW. 

Vide  Partnershipf  1, 2.     Warrant  ofAUomey, 

AUCTION. 

Vide  C%  Counca  of  Charleston, 

BAIL. 

1.  Bail  are  entitled,  as  a  matter  of  right,  at  any  time  during  the  return  term  of 
the  writ  against  them,  to  surrender  their  principal  in  disehaige  of  their  liability, 
on  payment  of  the  costs  of  the  writ  up  to  that  time;  and  thereupon  all  pnv* 
ceedings  shall  be  stayed,  and  an  essonereiu/r  be  entered  upon  the  bail  piece. — 
Breeze  yB,  Slmore 436 

S.  During  that  term,  the  Court  may,  in  its  discretion,  on  application  by  llie  bail, 
gnuit  them  further  time  to  make  the  •umader., • Jb, 
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3.  Where  the  ca.  so.  and  the  writ  against  the  bail  were  both  iasaed  and  retnm- 
able  in  Charleston  district,  and,  before  and  during  the  return  term  of  the  writ 
against  the  bail,  the  principal  was  in  the  jail  bounds  in  Orangeburg  district, 
under  arrest  by  rirtue  of  another  ea,  sa.,  and  an  applicant,  in  that  district,  for 
the  benefit  of  the  insolvent  debtor's  Act,  the  bail,  it  was  held^  were  entitled,  on 
application  made  during  the  return  term  of  the  writ  against  them,  to  further  time 

to  surrender  their  principal Ik 

4.  A  debtor  in  the  jail  bounds  in  one  district,  and  an  applicant  there  for  the  bene- 
fit of  the  insolvent  debtor's  Act,  cannot  be  taken  by  his  bail  out  of  that  district 
to  be  surrendered  in  another ;  nor  will  habeas  corpus  be  granted,  at  the  instance 

of  the  bail,  for  that  purpose Jk 

BAILMENT. 

Vide  Case^  6. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTEa 

1.  S.  dt  W.,  co-partners,  purchased  goods  iW>m  the  plaintififs,  and  gave  them 
their  notes  for  the  price.  S.  jk  W.  dissolyed  their  co-partnership,  and  S.  wroie 
to  the  plaintiffs,  stating  that  he  had  assumed  to  pay  the  co-partnership  debt  to 
the  plaintiffs,  and  enclosed  and  offered  them  his  individual  notes  in  sabstitn- 
tion  and  exchange  for  the  notes  of  the  co-partnership.  On  receiving  the  notes 
of  S.,  the  plaintiffs  sent  to  him  the  notes  of  the  co-partnership.  S.  became  in- 
solvent, and  the  plaintiffs  sued  S.  dt  W.  for  the  price  of  the  goods.  Hdd  that 
the  plaintifls's  right  of  action  for  the  price  of  the  goods  was  eztingnished  by 
the  acceptance  of  the  individual  notes  of  S.  in  substitution  and  exdiange  for 
the  notes  of  S.  dt  W.— TlnMiMiMb,  Arnold  ^  Co.  vs.  Stevefnaen  <^  IfUfar.. ..    59 

2.  If  the  seller  take  a  note  for  the  price  of  goods  sold  and  delivered,  and  ifter- 
wards  extinguish  the  note,  or  place  it  beyond  his  power  and  control,  he  cannot 
maintain  an  action  fbr  the  price  of  thegoodjB /6. 

3.  Where  a  bil.  of  exchange  is  payable  to  and  indorsed  by  a  firm,  the  indonee, 
in  declaring  upon  it  against  the  acceptor,  need  not  set  forth  the  names  of  the 
members  of  the  ./Erm.— J7am2an^  Ridey  <f>  Cb.  vs.  Sinums 3B 

4.  The  subsequent  indorsee  of  a  bill  of  exchange  may  give  the  same  in  evidence 
and  recover  against  the  acceptor  on  a  count  for  money  had  and  received. ....  Ik. 

5.  Until  explained  or  rebutted,  the  legal  presumption  from  giving  a  note  is,  that 
all  precedent  indebtedness  of  the  maker  is  covered  by  it — Mors€  vs.  JEfierif..  0OO 

6.  Where  plaintiff^s  demand  does  not  bear  interest,  and  defendant  pleads  a  note 
as  discount,  the  jury  cannot  stop  interest  on  the  note  at  the  time  plaintiff's  de- 
mand became  due,  but  must  give  interest  up  to  the  time  the  verdict  is  rendered.  Ik 

Vide  lAmUationSf  Stakide  of^  13.    Moriey  fkod  hy  mstake, 

BONDS  AND  UNNEGOTIABLE  NOTES. 

1.  An  agreement,  under  seal,  indorsed  by  sureties  upon  an  ordinary  money  bond, 
whereby  the  sureties  severally  agreed  to  pay  to  the  obligee  each  a  specific 
sum,  part  of  the  condition  of  the  bond,  in  case  the  obligor,  their  principal, 
•hould  make  de&nlt  in  the  payment  of  the  bond,  hdd  to  be  assignable  under 
the  Act  of  1798,  so  as  to  enable  the  assignee  to  sue  thereon  in  his  own  name. 
— /?Wfcv8.  Orwhhaaiis M 
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3.  The  ram  ttipulated  to  be  paid  in  the  bond,  the  obligor  had,  before  the  ezeca- 
tion  of  the  bond,  agreed,  in  writing,  with  the  obUgee,  to  secure  by  bond,  mort> 
gage  and  approved  personal  security.  Held  that  the  failure  of  the  obligee  to 
take  the  mortgage  was  no  discharge  of  the  sureties lb. 

3.  J.  S.,  the  obligee  of  a  common  money  bond,  assigned  the  same  to  W.,  and 
guaranteed  "the  payment  according  to  the  condition  of  the  same."  W.  as- 
signed the  "bond  and  the  money  to  become  dae  thereon"  to  the  plaintiff,  who 
brought  covenant  against  J.  S.  on  his  guaranty  to  W.  Hdd  that  the  bond  and 
the  guaranty  were  both  assignable  under  the  Act  of  1798;  that  the  terms  of  the 
assignment  to  the  plaintiff  carried  the  guaranty  as  well  as  the  bond ;  and  that 
the  action  was  properly  brought  in  the  name  of  the  plaintiff. —  Wcning  Yn, 
Cheesebarough  4*  Cam^Ml « R, 

BUILDING  CONTRACT. 

Vide  Contract.    Covenant, 

CARRIERS. 

1.  In  dealing  with  slaves  as  passengers,  a  high  degree  of  caution,  diligent  and 
circumspect  demeanor,  are  demanded  of  rail  road  eompanies;  but  to  make  rach 
a  company- liable,  to  the  owner,  for  the  escape  and  loss  of  a  slave,  carried  as  a 
passenger  on  their  cars,  without  the  knowledge  or  consent  of  the  owner,  some* 
thing  mors  than  a  blameless  and  unwitting  transportation  must  be  shown, — 
where  no  intentional  wrong  is  charged,  negligence  must  be  shown. — SiU  v& 
Ran  Road  Company 154 

2.  Where  a  slave  of  the  plaintiff,  in  company  with  a  white  man,  who  assumed 
to  be  in  charge  of  him,  was  transported  as  a  passenger  on  the  defendants's 
cars,  whereby  he  was  enabled  to  efiect  his  escape  and  became  lost  to  the 
plaintiff,  and,  in  the  action  against  the  rail  road  company,  the  jury,  by  their 
verdict  for  the  defendants,  negatived  die  charge  of  negligence,  the  Court  refoaed 

to  disturb  the  verdict;  all  imputation  of  intentional  wrong  being  disavowed.. .    lb, 

3.  The  degree  of  care  and  vigilance,  in  ascertaining  that  a  negro,  representing 
himself  to  be  fires,  is  not  a  slave,  which  the  law  exacts  of  carriers  dealing  with 
negroes  as  passengers,  is  increased  in  proportion  to  the  facilities  of  escape 
which  the  carrying  or  transportation  affords ;  for  instance,  the  law  does  not 
exact  the  same  high  degree  of  care  and  vigilance  from  a  rail  road  company 
conveying  a  negro  as  a  passenger  from  one  place  to  another  within  this  State, 
which  it  exacts  from  the  master  of  a  vessel  transporting  one  firom  a  port  in  this 
State  to  a  free  State.— £^  vs.  Welsh 468 

4.  In  an  action  on  the  case  by  the  owner  of  a  slave  against  the  master  of  a  vessel 
for  a  negligent  transportation  of  the  slave,  who  represented  himself  to  be  free, 
from  Charleston  to  Philadelphia,  whereby  the  slave  escaped  and  was  lost  to 
the  plaintiff,  it  was  hdd  that  the  Circuit  Judge  was  conect  in  charging  the  jury 
that,  if  the  defendant  knew  that  the  consequence  of  the  escape  of  a  slave  to  one 
of  the  free  States  was  practically  the  same  as  that  of  an  escape  to  England, 
where  a  slave  coming  within  the  realm  is  ipso  fado  free,  the  law  exacted  from 
the  defendant  "  the  utmost  caie  and  vigilance  that  he  should  not  give  passage 

to  a  slave  into  a  free  State.** lb. 
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5.  And  it  was  further  hdd  that  the  jtxry,  haying  found  for  the  plaintiflf,  adopted  « 
proper  measure  of  damages  when  they  found  a  sum  equal  to  the  value  of  Che 
Blare,  and  the  value  of  his  hire  from  the  time  of  the  loss IK 

CASE. 

1.  Action  on  the  case  sustained  against  defendants,  who  were  store-keepers,  by 
a  plaintiff,  who,  being  in  the  store  as  a  customer,  was  invited  by  the  clerk  to 
walk  into  a  dark  part  of  the  store,  in  which  there  was  an  open  trap-door, 
through  which  plaintiff,  without  negligence  on  her  part,  fell,  and  fractured  her 
arm. — Preer  vs.  Cameron 

3.  In  an  action  on  the  case  against  a  rail  road  company,  to  recover  damages  ibr 
the  loss  of  cattle  of  the  plaintiff,  killed  by  the  engine  and  cars  of  the  company, 
in  their  passage  along  the  road,  a  negligent  killing  must  be  shewn .  If  the  proof 
shews  that  the  killing  was  wilful  on  the  part  of  the  engineer,  or  that  it  was  en- 
tirely accidental,  the  action  will  not  Ue.—^Damner  vs^  RaU  Road  Om^ay . . . . 

3.  To  excuse  the  company  on  the  ground  that  the  killing  was  accidental,  it  is  not 
enough  to  shew  that  it  was  not  intentional:  it  must  be  shewn  to  have  occoired 
unavoidably,  and  without  the  least  fault  on  the  part  of  the  engineer. Tb. 

4.  When,  in  such  an  action,  the  plaintiff  proves  no  more  than  that  his  cattle, 
pasturing  on  his  own  land,  were  killed  by  the  passenger  train  of  the  company, 
in  its  passage  along  the  road,  and  the  value  of  the  cattle,  he  makes  outa  j«isi« 
facte  case  of  negligence,  which  entitles  him  to  recover,  unless  the  company,  by 
proof  of  the  particular  manner  or  circumstances  under  which  the  cattle  weie 
killed,  rebut  the  presumption  of  negligence /A. 

5.  The  yard  of  defendants,  a  rail  road  company,  is  full  of  timber,  pit-blls,  dbc, 
and  is  a  dangerous  place  for  cattle :  it  is  enclosed  by  a  hi^  fence,  with  peeper 
gates,  whidi  during  the  day  are  opened  and  shut  for  the  passage  of  can,  and 
at  night  are  closed  by  a  watchman.  One  afternoon  a  cow  of  plaintiff  strayed 
into  the  yard :  she  was  not  discovered  by  the  watchman,  who  searched  the 
yard  before  closing  the  gates.  At  night  he  turned  dogs  loose  in  the  yard. 
They  chased  the  cow,  she  fell,  broke  her  thigh,  and  died.  HM  that  the  com- 
pany were  not  liable  for  the  cow. — Leseman  vs.  Rail  Road  Ompany 413 

6.  Nicholas,  George  and  John,  three  slaves,  were  confined  in  the  work-house  of 
Charleston,  which  is  under  the  charge  of  the  City  Council;  George  and  John 
had  been  committed  for  safe  keeping;  Nicholas,  who  was  known  to  be  a  very 
bad,  ungovernable  and  reckless  fellow,  who  held  that  he  was  not  a  slave,  and 
that  he  owed  obedience  to  no  one,  had  been  committed,  as  a  malafector,  under 
sentence  of  imprisonment  for  a  long  term,  prescribing  solitary  confinement  each 
altismate  month;  white  his  sentence  did  not  require  solitary  confinement,  he 
was  allowed  to  be  in  the  yard,  where  negroes  for  sale  were  kept;  George  wae 
allowed  to  act  as  turnkey  to  some  of  the  cells.  On  the  13th  July,  1849,  Nicho- 
las, being  in  the  3rard,  resisted  the  attempt  of  the  owner  of  a  negro  giil  to  take 
her  out;  the  proper  authorities  repaired  to  the  place,  and,  in  attempting  to  re- 
store Nicholas  to  subordination,  were  resistied,  struck,  and  some  of  them  se- 
verely beaten  by  Nicholas,  George  and  John,  who  escaped  from  the  woik- 
house;  they  were  soon  recaptured;  tried  for  the  offence,  sentenced  to  be 
hanged,  and  executed:  and  for  the  losses  thus  sustained,  their  respective  own- 
ers brott^t  actions  on  the  case  against  the  City  Council    Hdd  that  defend- 
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ants  weiv  not  liable ;  that  the  Iocs  of  the  slaYes,  if  it  could  be  traced  to  any 
negligence  or  misconduct  on  the  part  of  defendants,  was  not  a  consequence,  of 
such  negligence  or  misconduct,  sufficiently  natural  and  proximate,  and  uncon- 
trolled by  the  agency  of  the  slaves  themselres,  to  make  the  defendants  liable. 
— JCcByvs.  CUyCouncU 426 

7.  Case  is' a  proper  remedy  for  maliciously  arresting  and  causing  to  be  commit- 
ted to  jail  the  plaintiff's  slave,  as  a  runaway,  when  the  defendant  knew  that  he 
was  not  a  runaway. — BamiUonYa.  Feemster 573 

8.  In  an  action  on  the  case  alleging  special  damages,  the  jury  may  give  yindio- 
tire  damages J& 

Vide  Carriers,    MaUcious  Arrest.    Post  Master ^  1,  3, 3. 

CASES  DOUBTED,  EXAMINED  OR  EXPLAINED. 

1.  Byrd  ts.  Ward,  4  McC.  228 ;  Archer  vs.  McFaUf  Rice,  73,  and  Steedman  ts. 
McNiUf  1  Hill,  194,  commented  on ;  and  the  authority  of  For4  ▼&.  Aikenf  1 
Strob.  93,  denied.— J^ur^eo  vs.  Chandler 170 

3.  The  case  oi  Blake  vs.  QiMui,  3  McC.  340,  examined.— jS^mt^pe^  vs.  Istm, . .  903 

3.  The  case  of  Rotnnson  4*  CaldxM  vs.  Simpscn,  3  Strob.  161,  explained. — Rob- 
ertson vs.  ^tannon ^ 323 

4.  7Yfi^«  case,  1  N.  &  McC.  9,  commented  on.— 5&i(e  vs.  iS<»u>7^ 356 

CATTLE. 

Vide  Trespass, 

CITY  COUNCIL  OF  CHARLESTON. 

1.  The  City  Council  of  Charleston  have  not  the  power  to  impose  a  tax  on  sales 
at  auction  of  2anis  aik2  iZovts. — CUy  QmncU^B.  Condy 254 

Vide  Tax  ExecuUtm. 

CLEEK  OF  CITY  COURT  OF  CHARLESTON. 

l^de  Cofimission  to  examine  Witnesses^  1. 

COMMERCIAL  USAGE. 

1.  Plaintiff  made  an  advance  to  defendants  on  cotton  shipped  by  them  to  his 
correspondents  at  Bremen,  and  this  was  an  action  for  the  difference  between 
the  sum  advanced  and  the  nett  proceeds  of  the  sale  of  the  cotton.  The  money 
advanced  was  raised  by  a  bill  ditewn  on  New  Yoric,  and  that  bill  was  met 
there  by  another  drawn  on  the  consignees  of  the  cotton.  Plaintiff  charged 
interest  on  the  sum  advanced.  The  accouAt  put  in  by  him  contained  a  charge 
for  money  paid  in  New  York  for  "bill  brokerage  and  conunissions  of  negotia- 
tion," and  interest  thereon ;  it  also  contained,  besides  the  charge  by  the  con- 
signees for  commissions,  charges  by  them  for  interest  cm  money  advanced  for 
freight,  import  duty,  Ac ;  also,  charges  by  them  for  mending,  handling,  insur- 
ance, selling,  &c.  Hdd  that  the  right  to  chaige  all  those  various  items  de- 
pended so  much  on  commercial  usage,  that  the  question  was  properly  submit- 
ted to  the  jury,  to  be  decided  by  them ;  and  they,  having  found  for  the  plaintifj^ 
their  verdict  was  not  disturbed.— •AfAtmim  yn.- Brawn  ^  ChUdtmith 479 
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COMMISSIONERS  OF  ROADS. 

1.  A  board  of  Commissionen  of  Roads  is,  stib  modo,  a  coiporation,  and,  oil  the 
removal  of  a  member,  his  powers  and  liabilities  are  transferred  to  his  successor : 
to  an  action,  therefore,  against  the  board,  for  breach  of  a  contract,  the  persons 
who  compose  the  board  when  the  writ  is  issued  must  be  made  parties,  and  not 
the  persons  who  composed  it  when  the  contract  was  made. — MWer  ts.  IVrd, 

Vide  Abatement,  Plea  in,  2, 3. 

COMMISSION  TO  EXAMINE  WITNESSES. 

1.  The  Clerk  of  the  Citj  Court  of  Charleston  has  authority  to  issue  commis- 
sions for  the  exammation  of  witataaeB.—'HamUmd,  Ridey  <f>  Co.  ts.  Suwtu.  338 

2.  To  a  commission  sent  to  Bremen,  the  questions  were  in*  English,  and  the 
commissioners  returned  the  answers  in  German,  annexed  to  a  German  trans- 
lation of  the  questions;  the  commission  was  objected  to,  on  the  ground  that 
the  return  should  have  been  in  English,  or  accompanied  by  an  EngHsh 
translation: — objection  overruled. — Kuktman  ts  Brawn  <f*  ChldsmHk 479 

3.  At  the  trial,  a  sworn  interpreter,  who  knew  the  German  language,  was  al- 
lowed, notwithstanding  objection  made,  to  translate  the  answers,  vioa  vece^ 

to  the  jury. , Jl. 

4.  If  it  had  been  insisted  that  the  party  offering  the  commission  should  furnish 

a  sworn  written  translation,  it  would,  it  seems,  have  been  required  of  him ...    A 

COMMON  CARRIERS. 

Vide  Carrien, 

CONFESSION  OP  JUDGMENT. 

Viie Appeal,  L    Judgment,!,^.     Warranlof  Attamey, 

CONFLICT  OP  LAWS. 

1.  The  nature,  obligation,  and  construction  of  contracts  are  to  be  governed  by 
t>e  Ux  lod  anUraetuSf  but  the  remedies  by  which  contracts  are  enforced  are  to 
be  according  to  the  kr  fori,  which  is  strictly  territorial — Pegram  4^  CSr.  vs. 
Williams 219 

2.  At  what  time  an  action  may  be  commenced  on  a  contract,  as  well  as  at  what 
time  the  right  of  action  is  barred  by  the  statute  of  limitations,  is  a  question 
relating  to  the  remedy,  and  must,  therefore,  be  determined  by  the  lex  fori A 

3.  By  the  law  of  Virginia,  a  creditor  may  sue  out,  within  diat  State,  an  attach- 
ment against  the  goods  of  an  absconding  debtor  before  the  debt  is  due.  EUd 
that  the  Virginia  law  belongs  to  the  2ec  fori,  and,  therefore,  that  the  goods  of 
a  debtor  who  absconded  from  Virginia,  and  which  were  liable  to  attachment 
in  that  State,  under  a  contract  entered  into  there,  could  not  be  attached  in  this 
State  before  the  debt  was  due J&. 

CONSIDERATION. 

Vide  Qmirad,  1. 
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CONSTITUTIONAL  LAW. 

1.  A  fee  required  to  be  paid  the  Harboi  Master,  for  assigning  a  vessel  its 
place  at  a  wharf,  is  not  a  duty  on  tonnage. — State  ts.  City  Cowndl 286 

2.  A  tax  on  "  money,  or  capital,  invested  in  shipping,''  is  not  unconstitutional . .    J5. 

CONSTRUCTIVE  FRAUD. 

Vide  Fraud,  1, 3, 3, 4, 5. 

CONSTRUCTIVE  POSSESSION. 

Vide  T^rapass  Q^are  CUmrnm  FngU, 

CONTRACT. 

1.  Where  there  was  an  agreement  in  writing  for  work  and  labor,  dbc.,  to  be 
done  by  plaintiff  for  defendant,  to  be  paid  for  in  instalments  after  the  work 
was  finished,  and  before  the  work  was  begun,-  by  verbal  agreement  a  further 
sum  was  added  to  the  price,  to  be  paid  one  year  after  the  last  instalment,  alter- 
ations in  the  woik,  made  during  its  progiess,  by  the  instructions  of  defendant, 
were  kM  to  be  a  sufficient  consideration  to  support  a  promise-  to  pay  the 
whole  price  when  the  work  was  finished. — Mane  vs.  EUerhe 600 

3.  In  such  case,  the  plaintiff  might  recover  either  upon  a  special  count,  setting 
foith  the  original  contract  and  'the  subsequent  alterations,  or  upon  the  com- 
mon counts  for  work  and  labor,  &c.  .^ R, 

Vide  CcnJUet  of  Lowe,  Covenant.  Drunkenness,  Parlnershipf  4L  Pleading,  11. 

CONVEYANCE. 

1.  A  patent,  ngned  by  the  Secretary  of  War,  and  authenticated  by  the  seal  of 
the  War  Department,  kdd  sufficient  to  convey  land  in  South  Carolina  from  the 
United  States  to  the  State,  without  the  attestation  of  witnesses:— Congress 
having  directed  the  Secretary  to  convey,  and  the  State  Legislature  having 
impliedly  recognized  the  jut  dtaponendi  and  the  sufficiency  of  the  conveyance 
em projpo&oL-^McCuUaugk  vs.  Wall •. »«,.    68 

Vide  Fraetd,  6, 7,  R    Riven,  1. 

COPARTNERS. 

Vide  Partnersk^. 

CORPORATIONS. 

1.  The  Act  incorporating  the  Greenville  and  Columbia  Railroad  Company  pro- 
vides, in  one  section,  that  the  company  "  may  sue  and  be  sued  by  its  corporate 
name ;"  and,  in  another  section,  "that  every  subscriber,  or  holder  of  stock  in 
■aid  company,  shall  pay  to  the  company  the  amount  of  the  shares  by  him  or 
her  subscribed  or  held,  in  such  instalments  as  shall  be  called  for ;  and  on  fail- 
ure of  any  subscriber  or  stockholder  to  pay  up  any  instalments  called  for,  the 
shares  upon  which  default  shall  be  made,  together  with  any  past  payment 
thereon,  shall  le  forfeiied  to  the  company ^  and  be  appropriated  as  they  s'lall  see 
fit"  Hdd,  that  the  remedy  by  fi)rfeiture  is  cumulative,  and  that  its  insertion 
in  the  charter  does  not  take  away  from  the  company  the  right  to  sue  a  delin- 
quent subscriber  for  instalments  eaUed  tox.'^RaiSroad  Camp.  vs.  Cathcart, ...    89 
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S.  The  charter  of  the  Gbeenville  and  Colombia  Rail  Road  Company  reqaiiea 
commissioners  appointed  to  value  land  taken  by  the  Company  for  the  pur- 
poses  oi  the  road,  to  take  into  consideration  "  the  loes  or  damage,**  and,  also, 
''  the  benefit  or  advantage"  which  may  result  to  the  owner  of  the  land  by  the 
construction  of  the  road,  and  to  ''  state  particularly  the  nature  and  amount  of 
each :"  kdd  that,  if  (he  commissiOnert  proceed  regularly  and  eonfonnably  to 
the  directions  of  the  charter,  but  omit  in  their  return  to  state  the  paiticulars  of 
damage,  the  informality  may  be  cured  by  amendment,  and  is  not  a  ground  fisr 
setting  aside  the  return. — Railroad  Oomp.  vs.  Nwmamaker JOT 

3.  Where  commissioners  are  appointed  to  value  land  upon  which  the  Company 
have  entered  for  the  purpose  of  constructing  their  road  thereon,  the  owner  of 
the  land  may  require  the  commissioners  to  assign  to  the  Company  and  assess 
the  value  of  one  hundred  feet  on  ^ch  side  of  the  road;  though  at  the  time  of 
the  valuation  the  road  upon  the  land  is  not  completed,  but  only  in  the  piogiesa 

of  construction A 

4.  If  the  valuation  be  made  before  the  Company  enter,  they -may,  it  seems,  take 
any  quantity  of  land  they  may  deem  necessary ;  but  i^  without  having  pur- 
chased and  before  valuation,  they  enter  upon  the  land,  the  charter  fixes  the 
quantity  to  the  use  of  which  they  are  entided,  at  one  hundred  feet  on  each 
side  of  the  road,  and  that  quantity  they  may  be  required  to  pay  for. . . , A. 

5.  Where  the  valuation  is  made  aAer  entry  by  the  Company,  the  commission- 
ers,  in  assessing  the  damages,  are  not  limited  to  the  actual  value  of  the  land, 
but  may  take  into  consideration  th^  loss  or  damage  resulting  to  the  owner 
from  the  construction  of  the  road •A- 

Vide  CcmmutUmen  ofRoadt^  1. 

COSTS. 

1.  Under  the  13th  section  of  the  Act  of  1839,  allowing  costs  in  certain  cases  of 
appeal  from  the  Ordinary,  the  party  succeeding  in  the  Court  of  Common  Pkas 
is  entided  to  costs,  though  there  be  no  appeal  from  the  decLsion  of  that  Conrt 
to  the  Court  of  Appeals.— Barfef  vs.  jEfofl S9 

3.  A  decree  for  plaintiff  in  jum.  fro.  in  trespass  quart  dtmsiunfrtgU  "  for  $3  and 
costs  "  will  not  carry  costs. — NevUs  "vb.  Hartz<tg 5S3 

3.  Where  upon  such  a  decree,  ca,  sa.  for  costs  was  issued,  and  defendant  paid  the 
money  to  the  sheriff,  under  notice  to  retain  it  until  the  matter  could  be  brought 
to  the  attention  of  the  Court,  and  the  sheriff  paid  the  money  to  the  plainttf 's 
attorney,  under  the  understanding  that  it  should  be  refunded  if  it  should  be 
decided  that  the  defi^ndant  was  not  properly  charged  with  costs ;  Add  that  the 
sheriff  might  be  compelled  by  rule,  to  refund  the  money  to  the  defendant, 
without  proceeding  being  first  had  toset  aside  theeo.  so... A 

4.  Counsel  fees  and  expenses  not  provided  for  by  the  fee  bill,  are  not  embraced 
by  the  terms  of  a  decree  in  equity  directing  a  party  **  to  pay  all  the  costs.'* — 
Palmer  Ys.  Thompson 607 

» 

Vide  ScUcUor  in  ESqwUy. 

CO-TENANTS. 
Vide  iMHUalwns,  StaliOe  oj^  11, 19. 
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COUNSEL  FEES. 

Vide  CosU,  4. 

COVENANT. 

1.  In  an  action  of  covenant  to  recoyer  the  price  of  building  a  houae,  which  de- 
fendant had  covenanted  to  pay  when  the  house  should  be  finished  and  eom- 
pkted  in  every  particular,  the  plaintiff  is  not  bound  to  shew  that  he  had  hung 
every  window  shutter  right,  and  that  he  had  planed  to  exactness  every  mantel ; 
he  cannot  be  nonsuited,  if  he  shews,  generally,  that  the  work  was  done,  or 
that  the  defendant  expressed  himself  satisfied  therewith ;  or  that  he  was  satis- 
fied with  a  part  of  the  work,  and  the  defect  of  the  part  he  was  dissatisfied 
with,  either  arose  from  the  defect  of  the  material,  which  the  defendant  was 
bound  to  furnish,  or  that  the  plaintiff  was  not  bound  to  do  that  which  was 
claimed.— JEtaian  ys,Hemdon €09 

Vide  Pleading,  5,  6. 

DAMAGES. 

Vide  Carriers^  &.    Que^  6,  & 

DfiBTOB  AND  CEEDITOR. 

Vide  Assignment, 

DECEASED  WITNESS. 

Vide  Evidence^  1,  S,  3. 

DECREE  IN  EQUITY. 

Vide  Owto,  4. 

DEED. 

1.  A  deed  referred  to  a  plat  annexed— the  deed  and  plat,  when  produced,  were 
sepante,  but  had  evidently  been  once  annexed  by  wafers.  It  was  admitted 
that  the  plat  was  the  same  which  was  referred  to.  No  other  explanation  of 
the  mutilation  was  required. — McCtUUmgh  vs.  WaU 68 

S.  The  parties  to  a  deed  acquiescing,  a  third  person  cannot  invalidate  it  by 
shewing  what  might,  if  urged  by  one  of  them,  be  considered  a  fraud  or  mis- 
take     B. 

Vide  Evidence^  16.    Nalicfi,    Rivers^  1. 

DEFENCE. 

yidt  Drvmkennest,  U   Fraud,  9. 

DEMURRER. 

YiAt  Pleading,  1, 2, 6. 

DISCLAIMER. 

yidi^ Idmdl0r4 and  Drnmi^ii 
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DISCOUNT. 

1.  A  defendant  who,  when  sued,  is  in  possession  of  a  sealed  note  dnwn  bjr 
the  plaintiff,  cannot  use  it  as  a  discount,  though  after  he  is  sued  he  gets  an  as- 
signment of  the  note  which  is  dated  back  before  the  writ  was  issued. — BiAtp 
▼s.  TVdber 178 

Vide  BiUs  of  Exchange  and  Ihanassory  NoteSf  6.    Money  had  and  received,  3. 

Pairtnenkipf  7. 

DOWER. 

1.  Dower,  before  it  is  assigned  and  set  apart  to  the  widow,  is  not  an  estate  or 
interest  in  land,  which  can  be  assigned  or  sold,  so  as  to  Test  the  legal  title  in 
the  assignee  or  alienee,  and  enable  him  to  sue  therefor  in  his  own  name.-— 
Lamar  y9.ScoU 516 

2.  The  Court,  however,  will  take  notice  of  and  protect  the  rights  of  such  an 
assignee,  and  sustain  an  action,  for  his  benefit,  in  the  naxhe  of  the  widow. ...    A 

3.  The  alienee  of  L.  brought  trespass  to  try  title  for  the  land  *,  pending  the  ac- 
tion, the  defendant  procured  from  the  widow  of  L.  &  conreyance  to  him  of  all 
her  estate  in  the  land ;  the  alienee  recoyered,  and  x^e  defendant,  then,  for  his 
own  benefit,  brought,  in  the  name  of  the  widow,  an  action  for  her  dower 
against  the  ahenee.  JS^  that  the  recorery  in  the  action  of  trespass  to  try 
title  was  no  bar  to  the  action  for  dower Ji. 

DRUNKENNESS. 

1.  Incapacity  from  drunkenness  is  a  Talid  defence  to  an  action  on  a  contzact, 
though  the  drunkenness  was  not  procured  or  produced  by  the  agency  of  the 
plaintiff;  but  to  such  a  defence  a  very  ready  ear  should  not  be  given. — Bcrfc* 
2ey  vs.  Cannon 136 

S.  A  sealed  note,  given  by  one  who  is  too  drunk  to  know  what  he  is  doing,  is 
wholly  void,  and  not  merely  voidable ;  and  is,  .it  seems,  incapable  of  confir- 
mation by  the  subsequent  conduct  of  the  drawer ........ '. Jk 

3.  If  a  party  when  drunk  purchases  a  chattel,  and  gives  a  sealed  note  ibr  the  price, 
and  afterwards  sells  the  chattel  without  having  offered  it  back  to  the  plaintiir, 
such  subsequent  conduct  of  the  defendant  (though  it  naay  be  used  as  evidsKioe 
to  shew  that  the  note  was  not,  in  feet,  invalid,  or  may  itself  constitute,  or  givs 
rise  to  a  new  cause  of  action)  will  hot  amount  to  a  confirmation  of  the  note. 
If  the  defendant  was,  in  fact,  so  utterly  drunk  when  he  signed  it  as  to  be  in- 
capable of  contracting A. 

4.  In  an  action  of  debt  on  such  a  note,  as  the  specific  and  only  cause  of  actioo, 
if  the  jury  find  the  note  to  be  void,  they  cannot  give  the  plaintiff  the  value  of 
the<^attel i^- 

DUTY  ON  TONNAGE. 

Vide  OmstUiiiwnai  Law,  1. 

EASEMENT. 
"^de  Presumptumff  9.   Atcvi?,  5. 
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EMANCIPATION. 

Vide  Slaves  and  free  persons  of  cohr,  1,  S. 

ESOAPE. 

Y'AUmUiUumSf  SUMepf,  1. 

ESTOPPEL. 

Tide  Brndenotf  17.    ZduuBord  amd  T^naeU^  6,    Slaves  amdfrm  persons  of  ^oloTf  4. 

EXECUTION, 
"^de  fyaadf  I,  %  4.    Judgment,  4.    Sker^,  1,  2^  3, 4, 5^  6.     Tax  BmmHon. 

Trespaaiotry  TOfe,6. 

BVIDENGB. 

1.  The  defendant,  a  poet  master,  was  sued  for  the  neg^igenoe  of  his  assistant, 
JD  permitting  money  to  be  stolen  from  the  offioe.  JM/,  diat  the  admission 
that  he  had  stolen  the  money  of  a  deceased  person,  made  in  the  presence  of 
the  defendant,  was  admissible  as  evidence  of  the  fiict,  as  against  the  delend* 
eaAr^CUeman  4^  I^f^oemb  x%,  Praxier 146 

2.  A  declaration  made  by  a  deceased  witness,  in  th^  presence  of  a  party  who 
hears  it,  reoeiTes  it,  and  acts  upon  it  as  true,  is,  it  'seems,  admissible  as  evi^ 
dence  againsthim ib, 

3.  The  admission,  against  his  interest,  of  a  deceased  witness,  of  an  act  subjeci- 
ing  him  to  inftimy  and  heavy  penal  consequences,  is,  it  seems,  admissible,  as 
evidence  of  the  Act,  as  between  third  persons. . . .  • i8>. 

4.  What  a  witness,  who  is  out  of  the  State,  fonnerly  testified  in  another  suit 
between  the  same  parties,  cannot  be  given  in  evidence  if  the  matters  in  issue 
are  not  the  same.-- ihM^  vs.  Tmdcer 178 

5.  When  the  intersst  of  a  witness  is  not  clear,  the  inclination  of  the  Courts  is 

to  let  the  objection  go  to  his  credit — Bofkk  of  KenimdBif  vs.  Skier 2S3 

6.  Delendaat  examined  a  witness  to  prove  a  iact,  which  he  fidled  to  do.  JSTeU, 
that  defendant  could  not  give  in  evidence  a  letter  of  the  witness,  either  to 
I»ove  the  fiust, or  to  contradict  the  witness... i5. 

7.  Where  parol  evidence  of  the  contents  snd  effect  of  a  Written  instrument, 
wholly  immaterial  to  the  issue^  ia  given,  it  is,  it  seems,  no  ground  ibr  a  new 
trial  that  the  party  was  not  ibrst  reqtfirad  to  prove  tea  execution,  and  to  give  an 
excuse  fi>r  its  non-production lb. 

8.  Where  one  party  brings  out  from  a  witness  declarations  of  a  third  person, 
which  are  wholly  immaterial  to  the  issue,  the  other  party  cannot  require  the 
witness  to  state  declarations  of  the  third  person,  made  at  the  same  time,  which 
are  material  to  the  issue— ^eaiMe. — SUOe  vs.  Aa&m. 960 

9.  Action  on  a  policy  of  insurance  effected  upon  a  vessel  of  which  the  plaintiff 
was  captain  and  owner ;  held  that  the  protest  of  the  captain  and  crew  was  in- 
admissible, as  evidence  for  the  plaintiff,  in  proof  of  the  loss. — Oudwirlk  vs. 
hu.  Cemp 416 

10.  Plaintiff  offered  to  erase  his  name  from  the  protest,  and  then  give  it  in  evi- 
dence in  proof  of  the  loss:  AeU  that  it  would  still  be  inadmissible Jb. 

11.  One  of  the  crew,  who  had  signed  the  protest,  was  examined  ae  a  witnesa  by 

41 
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the  ddendants;  A«{j  that  the  plB]itfUrnii|;lit^ve1us  deelantiont,  in  the  pro- 
test, ia  eyidence,  toeontradicthisteetimony. • B, 

12.  Pl&intiff  examined  a  witness  by  commission,  and  on  the  first  tiial  read  his 
deposition, — on  the  second  trial  he  decUn^  using  it,  and  it  was  read  by 
defendants;  witness,  under  such  circumstanees,  dbfendants's,  and  plaintiff 
authorised  to  impeach  his  credibility K. 

13.  Declarations  of  the  vendor,  assignor,  and  so  forth,  of  personal  property, 
made  after  Iftie  ezeentioa  of  the  conveyaaee,  are  not  adnussible  either  to  sup- 
port or  to  overthrow  the  conyeyance.^-iTi^to  vs.  KiUla 4S3 

14.  A  grant,  issued  after  the  ^mmenoement  of  a  suit,  kdd  admissible  as  eri- 
denee  that  the  land  was  vacant  when  the  suit  was  commeneed.~ilfeG0y  vs. 
PhMps • , 463 

15.  It  is  in  the  discretion  of  the  Court  to  allow  the  plaintiff,  in  reply,  to  give  new 
matter  in  evidence i&. 

16.  Deeds  of  lease  and  release,  dated  in  July,  1786,  of  land  lying  in  Winton 
coun^,  kdd,  on  proof  that  the  county  court  for  Winton  was  not  organized, 
and  a  cleric  thereof  eleeted,  until  October,  1786,  to  have  been  properly  record- 
ed in  the  registei^s  office  in  Charieston,  so  as  to  authorise  the  admission  in 
evidence,  under  the  Act  of  1843,  of  copiem  .thereof  from  thai  offiee,  noiwith- 
atanding  the  provision  of  the  county  court  Act  tf  March,  1785,  requiring  all 
deeds  to  be  rscoided  in  the  county  where  the  lands  lay.-^JSTiS  vs.  Samden*. .  561 

17.  Prima  fadef  he  who  enters  upon  land,  under  a  contract  to  purohaae,  admits 
the  title  of  the  vendor  to  be  good;  and  if  he  fails  to  comply  with  the  terms  of 
&e  contract,  he,  or  any  one  holding  under  him,  'Oannot,  in  an  action  by  the 
vendor  to  regain  possession  of  the  land,  put  the  vendor  to  proof  of  his  title.^- 
P^vs.  Reeoi 665 

18.  In  a  contest  between  defendant,  a  purchaser  of  slaves,  and  a  third  person, 
plaintiff,  claiming  by  title  panMuount  to  that  of  the  vendor,  the  dedaratinns 
of  the  vendor,  whUe  in  poesession  and  before  the  sale,  may  be  given  in  eti- 
denoe  against  the  defendant :  and  this  ruk  applies,  thou^  the  delendant  pur- 

.     chased  at  riwriff's  sale,->-CV-ai020y  vs.. 7\Kil^..*..•.^. 569 

19.  Plaintiff  ofoed  written  evidenqe,  which  was  neoeasairy  and  competent  to 
sustain  amaterial  allegation  in  his  deckrttion,  and,  attfae  inatanoe  of  defend- 
ant, it  was  ruled  out  as  incompetent ;  afier  verdict  for  plaintiff,  defendant 
moved  for  a  new  trial,  on  the  ground  that  the  allegation  was  not  proved,  but 
the  Court  refused  the  motion,  Mtifi^  that  defendant  could  not  avail  himself 
of  the  objection,  after  procuring  the  exclusion  of  the  evidenee.-*Ji!niittt0i  vs. 
FVenuter » 573 

20.  In  the  course  of  plaintiff 's  testimony,  defendant  offered,  and  read  in  evidence, 
(the  hand-wriung  being  admitted,)  a  letter  from  plaiotiff  to  defendant ;  AeU 
that  defendant  had  thus  ofiored  evidence,  and  was,  therefore,  deprived  of  the 
re^ly  in  argument ; • lb, 

QV.  Where  a  fether  is  alive,  and  can  be  examined  as  a  witness,  his  dedarations, 
whether  made  orally  to  a  witness,  or  in  writing  in  the  family  register,  are 
incompetent  as  evidence  of  the  time  of  a  child's  birth. — Robirwm  vs.  BUUtthf.  586 

22.  In  the  plaintiff's  examination  in  chie(  he  was  allowed,  by  the  Circuit  Judge, 
«to  introduce  ineonqpetent  evidence--^e  dechurations  of  aMrilness :  the  witness 
himself  was  affinnvwds  examined  by  the  defendant,  whereby  his  dedarations^ 
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preriously  given  in  evidence,  became  competent  for  the  piupoae  of  contmcUct- 
ing  him :  verdict  for  the  plaintiff:  on  appeal,  by  defendant,  the  Court  refused 
10  grant  a  new  trial J&. 

Vide  Asmmpsii,    BiOs  ofExckange  and  Pfomasmy  Notes,  4    CommbtUm  to  er-    > 
mmine  Witnesses.    Covenant,    Dntnkenness,  3.    Oaming  triik  a  Slave.    Land- 
hrdand  Tenant,b.   lAmitaiUms,Statnieof,l3.  MaheUm  Jrmt,3.   Notiee,9. 
Partnership,  3.    Post  Master,  4.    Presumptians,  5,  6,  a    Ripers,  1.    Stealing 
Bank  Bills.    Trover,  3.    WUU  and  Tisttaments. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  In  an  action  agaii[i8t  the  surety  to  an  lidministration  bond,  to  recover  the 
amount  of  a  judgment  at  law  recovered  against  the  administrator  for  a  debt  of 
his  intestate,  it  is  incompetent  for  the  surety  to  impeach  the  judgment  by 
merely  showing  that,  before  it  was  recovered,  the  debt  had  been  paid  by  the 
administrator.  Such  judgment  can  be  impeached  by  the  surety  only  on  the 
ground  of  fraud  or  collusion  between  the  creditor  and  the  administrator.--^ 
Bo^vB.  CaldweU 117 

3.  Under  the  Act  of  1787,  (5  Stat  15,)  making  it  lawful  for  the  executors  of  a 
will,  *'  or  the  majority  of  such  executors  as  shall  qualify,"  in  certain  eases, 
40  sell  and  convey  the  lands  of  their  testator,  one  of  two  qualified  executors 
-eannot  sell  and  convey. — OsnvBvs.  Stewart 900 

3.  A  foilure  by  an  administrator  to  account  before  the  Ordinary  when  cited  to 
do  so,  is  a  breach  of  his  administration  bond,  for  whSkh.  his  sureties  may  be 
sued;  snn^.-^Orinkirsf  Yn,Mortmer 971 

4.  In  order  to  maintain  an  action  on  an  administration  bond,  it  is  not  neces- 
saiy  that  the  Ordinary'a  decree  should  direct  a  specific  sum  to  be  paid  to  each 
distributee,  or  that  it  should  find  the  number  of  distributees,  and  the  propor- 
tion to  which  each  is  entitled ;  such  a  decree,  made  at  the  instance  of  one  dis- 
tributee, is  sufficient  if  it  merely  finds  that  the  administrator  is  indebted  to  his 
intestate's  estate  in  a  gross  sum,  and  directa  him  to  pay  the  amount  to  the  pai^ 

•  

ties  who  may  be  legally  entitled  thereto • 3. 

EXTINGUISHMENT. 

Vide  BiUs  of  exchange  and  promissory  notes,  1, 3,    Partnership,  7. 

FEE. 
Vide  Assignment,  9.    Harbor  Master,  1.    Costs,  4. 

FIERI  FACIAS. 

Y'tdt Assignment.    Frand,l,2,i.    Judgment, i.    fiSUrif,  1, 9, 3, 4, 5, & 

FOREIGN  COMMERCE. 

Vide  Comsnerdal  Usage. 
FRAUD. 

1.  Where  a  transaction,  good  between  the  parties  to  it,  is  void  for  constmctiva 
fraud,  as  to  the  subsequent  creditors,  without  notice  of  one  of  them,  a  pur-' 
chaser  at  a  sale  made  by  the  sheriff,  under  executions  against  that  one,  acquires 
the  rights  of  any  creditor  whose /./a.  gave  authority  to  the  sheriff  j  and  nf* 
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tice  had  by  the  purchaser  is  inamaterial,  if  the  creditor  hod  nol  notice  when  he 
extended  credit— jPi^r^iTs.  Aiken ; 131 

2.  In  such  case,  the.  authority  of  the  sheriff  to  sell  ceases  not  when  a  sum  equal 
to  the  amount  of  the  subsequent  creditor's  execution  has  been  raised,  if  there 
are  older  executions  of  prior  cre<litor8|  as  to  whom  the  transaction  was  not 
▼oid ;  bat  continues  until  the  subsequent  creditor  may  be  paid,  after  satisfko- 
tion  of  all  older  executions Jb, 

3.  Presumptions  Which  attend  the  transfer  of  the  possession  of  chattels  from 
father-in-law  to  Bon-in4aw,  and  principles  upon  which  secret'  arrangements 
between  themi  reserving  rights  in  the  father-in-law,  are  Totd  as  to  subsequent 
creditors,  without  notice  of  the  son-in-law- .» JSl 

4.  In  cases  of  constructive  fraud  upon  subsequent  creditors,  operated  by  the 
transfer  of  the  possession  of  chattels  from  father-in-law  to  son-in-law,  unex- 
plained by  anything  that  showed  the  property  not  to  be  son-in-law's,  the 
fiither-in>law  cannot  require  the  purchaser,  under  a  fi-ff^*  against  the  son-in- 
law,  to  prove  that  the  creditor,  plaintiff  in  thtJl.f€L,  knew  of  the  son-in-law's 
possession  of  the  chattels,  and  trusted  to  them  in  extending  credit.  These 
matters  must  be  presumed,  unless  notice  of  the  fiither-in-law's  rights  be  brought 
home  to  the  creditor .v .7. . .    J&. 

5.  Where  a  father,  on  the  marria^^  of  his  daughter,  or  even  after  marriage,  puts 
slaves,  (unless  for  some  temporary  purpose,)  in  the  posseasiou  of  his  son-in- 
law,  the  law  presumes  ft  to  be  a  gift:  and,  though  it  be  in  fact  only  a  loan, 
as  between  the  father  aad  the  son-in-law,  stiH  it  is  in  law  n  gifl,  so  far  as  sub- 
sequent creditors  of  the  son-in-law  are  concerned,  unless  it^  be  shown  that 
the  creditors  knew  of  the  terms  on  which  the  son-in  law  held  the  slaves  before 
they  gave  him  cndit^^Burgess  vs.  C^andkr 170 

6.  A  grantor,  who  executes  a  conveyanoB  of  his  land  to  defraud  his  creditors, 
is  bound  thereby,  and,  in  aa  action  against  him  by  the  grantee  or  his  heirs, 
to  recover  the  land,  wiU  not  be  allowed  to  show  the  fraud  of  the  grantee  and 
himself, — the  want  of  all  real  consideration, — and  the  intention  of  both  parties 
that  the  title  should  not  pass, — for  the  purpose  either  of  invalidating  the  deed, 
or  of  availing  himself  of  the  maxim,  m  pari  ddidopaUar  est  conditio  defcndsn- 

HSj  autpossidenHs.r^Broughlcn  vs.  Brougkton,/ 491 

7.  If  the  consideration  money  paid  by  the  grantee  to  the  grantor  at  the  time  of 
the  execution  of  the  conveyance  was,  in  fact,  the  grantor's  own  money,  and 
was  used  as  a  mere  blind  to  the  subscribing  witnesses,  still  there  would  be  no 
resulting  trust  in  favor  of  the  grantor A. 

8.  Such  a  grantor,  for  the  purpose  of  raising  Ae  presumption  of  a  re-convey- 
ance, was  not  aBowed  to  show  the  fraud  and  intention  of  the  parties— -that 
the  money  paid  was  the  gratitor's  own  money — ^that  the  creditor,  to  delay 
whom  the  conveyanoe  was  Executed,  had  been  paid — that  the  grantor  had 
been  allowed  to  remain  until  the  death  of  the  grantee,  near  ten  years,  in  the 
undisturbed  possession,  use  and  enjoyment  of  the  land,  and  that  the  grantee 
had  always,  by  both  language  and  conduct,  cleariy  disclaimed  title A. 

9.  PlaintifTs's  intestate  took  from  D.  a  sealed  note  for  the  price  of  ahorse,  which 
he  delivered  to  D. ;  defendant  afterwards  was  induced  to  execute  the  note,  as 
co-obligor,  on  the  assurance  of  the  plaintifTs's  intestate  that  he  should  get  the 
horse  on  sending  for  him  to  D.,  and  that,  if  he  did  not  get  him,  he  would  not 
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be  held  reaponaible ;  defendant  applied  for  the  horse,  and  failed  to  get  him. 
On  this  proof  the  juiy,  in  an  action  on  the  sealed  note,  found  for  the  defendant ; 
and,  on  appeal,  the  yerdict  was  sustained,  the  Court  hdiUding  that  the  defence 
was  a  valid  one. — Barton  y^  Andemm 507 

Vide  Appealy  1.    Deed^  2.    ExeaUars  and  Admims^aion,  1.    Judgmentf  1,  2. 

LandUfrd  ondT^Bnant^  & 

tEAUDULENT  CONVEYANCE. 

Vide  Fraud,  6,  7,  a 

fre:bdom. 

Vide  Staoa  and  free  persons  cf  c6Un\  1,  3, 3. 

GAMING  WITH  A  SLAVK 

1.  In  an  indictment,  under  the  Act  of  1834,  for  gaming  with  a  slave,  it  is  not 
necessary  to  allege,  nor  is  it  necessary  to  prove,  on^the  trial,  what  tlie  particu- 
lar game  played  at  was,  or  that  there  was  any  betting :  such  an  indictment  is 
sufficientif  it  alleys  that  the  defendant  "wilfully  and  unlawfully  did  game 
with  a  certain  negro  slave,''' dtc ;  and  it  is  sufficient  to  prove  on  the  trial  that 
the  defendant  played  at  cards  with  the  slave. — State  vs.  XfOfiey 193 

GRANT. 

Vide  Evidence,  14.    Presumptions^  2, 4, 9.    Rivers,  1. 

GREENVILLE  &  COLUMBIA  R.  ROAD  COMPANY. 

Vide  CorporaHmts. 

GUARANTY. 

Vide  Bonds  and  wmegoliable  notes,  3.    Monei/  had  and  received^ 

GUARDIAN  AND  WARD. 

1.  After  citation  and  decree  by  the  Ordinary,  against  a  guardian  appointed  by 
himself,  an  action  at  law  will  lie  upon  (he  guardianship  bond  agunst  the  sure- 
ty.— PraU  vs.  McJwnkin 5 

2.  The  surety  of  a  guardian  appointed  by  the  Ordinary  is  liable  for  money,  the 
proceeds  of  the  ward's  share  of  real  estate  sold  liy  order  of  the  Court  of  Equity, 
and  paid  to  the  guardian ' « lb. 

3.  If  a  guardian  make  a  gratuity  to  his  ward,  he  cannot  afterwards  convert  it 
into  a  charge  against  him ^ R» 

GUARDIANSHIP  BOND. 

Vide  Quardian  and  Ward,  1. 

HABERE  FACIAS  POSSESSIONEM. 

Vide  trespass  to  try  titie^  6. 

HARBOR  MASTER. 

Vide  ConstilMtionaL  Laid,  1.  ^ 

INDEBITATUS   ASSUMPSIT. 

Vide  Pleading,  U. 
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INDBMNItT  JUDGMENT. 

Vide  PradAee,  8.    Sheriff,  6. 

INDICTMENT. 

1.  An  indictment  against  A.  B.  dt  C,  for  the  murder  of  Jt,  charged  that  tiie 
assault  was  committed  by  A.,  "  feloniously,  wHftilly,  and  of  his  malice  afore- 
thought ;"  that  B.  dt  C.  ^'  feloniously,  were  present,  aiding,  abetting,  and  as- 
usting  the  said  A.  the  felony"  to  commit ;  and  concluded  as  follows :  "  and  so ' 
the  jurors  aforesaid,  upon  their  oaths  aforesud,  do  say,  that  the  said  A.  B*  dt 
C,  the  said  R.,  in  manner  and  form  aforesaid,  feloniously,  wilfully,  and  of 
their  malice  aforethought,  did  kill  and  murder,"  &c  Bdd  that  the  indictment 
was  good,  and  that  it  was  no  objection  to  it,  that  it  did  not  charge  that  B.  db 
C.  were  feloniously,  wSfuJhf,  and  of  their  maUa  i^HtkougU,  present,  aidii^, 
dco.— Sltote  TS.  iltfdMi 9BO 

2.  An  indictment,  under  the  Act,  3  Stat  470,  for  stealing  bank  bills,  need  not 
state  that  they  were  the  bills  of  some  incorporated  bank,  or  give  such  a  moMite 
description  of  them  that  they  may  be  identiiied  and  distinguished  fi  om  other 
bifls  of  the  same  bank :  Such  an  indictment  is  sufficient  if  it  deseiibes  the  bills 

as  the  bills  of  •  certain  bank,  Tiaming  it — 8Ude  vs.  Smart 9G6 

3.  An  indictment  for  larceny  need  give  no  more  than  a  general  description  of  the 
thing  stolen lb. 

Vide  Gaming  with  a  Slave,    SteaUng  Bank  BiBs. 

INFANTS. 

Vide  LimUaUons,  Statwte  of,  11, 13, 14.    Prwumplum,  9. 

INSOLVENT  DEBTOK'S  AND  PRISON  BOUNDS  ACT. 

1.  The  9d  section  of  the  Act  of  1841, 11  Stat  153,  does  not  contemplate  that  the 
surrender  of  his  property,  by  an  applicant  for  the  insolvent  debtor's  Act,  dial! 
precede  his  discharge.  To  an  action,  therefore,  on  the^  prison  bounds  bond, 
alleging,  as  a  breach,  that  the  debtor  had  not  surrendered,  as  fer  as  in  his  power, 
the  property  mentioned  in  his  schedule,  the  debtor's  discbarge  under  the  insoly* 
cnt  debtor's  Act  cannot  be  pleaded  in  bar. — Adams  ts.  McMuOan  <f*  Cathcari     9 

9.  If  a  suing  ereditor  proceed  with  his  suit,  and  take  judgment  against  a  debtor 
discharged  under  the  Insolvent  Debtor's  Act,  pending  the  suit,  and  who  had 
entered  no  appearance,  such  judgment  will,  on  motion,  be  set  aside. — Cnme 
TS.  Martiin S51 

3.  An  applicant  for  the  prison  bounds  Act  is  not  imperatively  required  to  make 
the  plaintiff  in  execution  the  assignee  of  the  property  mentioned  in  his  sched- 
ule. He  is,  in.  that  matter,  subject,  under  the  Act  of  1840,  to  the  order  of  the 
cleric,  and  may  be  required  to  make  the  assignment  to  a  third  person. —  T\mihr 

Yu.  North aw 

y ide  BoO,  3,  4.    Sheriff,  S. 

INSURANCE. 

1.  The  authorities  are  conflicting  upon  the  question  whether,  when  a  vessel  is 
seaworthy  when  she  sails  on  the  voyage  insured,  and  her  equipments  and  crew 
are  then  sufficient,  and  she  is  lost  by  the  negligence  of  the  captain  and  crew, 
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the  inioren  am  fespoanble;  what,  hnvever,  liM  captam  it  himself  the  owner 
and  the  insured,  and  the  Teasel  beeomea  unseaworthy  daring  the  Toyage,  and 
he  neglects,  on  reaching  a  port,  to  have  proper  repairs  made,  and,  by  reason  of 
soeh  neglect,  the  Tessel  ia  afterwards  lost  on  the  Toyage,  tha  instners  are  not 
responiibla,-— CiktoftA  Ts.  iiuiiraiicf  OmfMMy ,..« 416 

Vide  Evidence,  9, 10, 11. 

INTEREST. 
Vii^BiBi^JBxekamgeimdPremisterjfNeieSi^    Fte/amiL 

ISLANDS  IN  EiyERS. 

VideiKiwn.a 


JAILER. 

Vide  XJmUaJtififns^  SUOute  of,  h 

■ 

JOINT  TENANTS. 

Vide  XAmUaHans,  StaiuU  of,  II. 

JUDaMENT. 

I.  A  sabsequent  purchaser,  far  Talnable  consideration,  from  a  defendant  in  a 
judgment,  confessed  before  the  Clerk,  may  fllea  suggestion  and  hare  the  judg- 
ment set  aaide  on  the  ground  of  fraud.-^/9i{tf0n  ts.  Pettus 163 

3.  A  conyeyanoe  of  property,  real  and  personal,  for  the  life  of  the  grantor,  on  con- 
dition, expressed  in  the  deed,  that  the  grantee  would  take  immediate  possession 
of  the  property,— would  allow  the  giantor  to  remain  on  the  plantation  and  in 
possession  of  the  mansion  house, — ^wouM  Utc  in  the  house  with  her,  unless  it 
should  be  otherwise  agreed,  and  take  care  of  her,  she  being  old  and  infirm,  in 
sickness  and  in  health, — ^would  provide  for  her,  from  time  to  tune,  as  her  wants 
might  require,  decent  and  comfortable  clothing,  and  supply  her  at  all  times 
with  an  abundance  of  wholesome  food,— pay  her,  yearly,  ten  doUars  in  cash, 
and,  at  her  death,  bury  her  decently, — kdd,  on  proof  that  the  grantee  was  in 
possession  of  the  property  In  pursuance  of*the  deed,  and  had  dischaiged  the 
duties  prescribed  in  it  for  him,  to  entitle  the  grantee  to  hare  a  judgment, 
previously  confessed  by  the  grantor  before  the  Cleric,  set  aside  on  Ihe  ground 
of  fraud , , , •. Jb. 

3.  An  action  will  not  tie  on  a  judgment,  so  long  as  it  can  be  enforced  by  execa- 
iionj-^VaiHdiver  yn,  Bammei 609 

4.  The  Aot  of  1819,  ^to  amend  the  law  in  relation  to  the  lien  of  judgments/'  Ib 
prospectifa ;  it  does  not  apply  to  judgments  entered  up,  and  Ji,  fas,  thereon 
lodged  before  the  passage  of  the  Act— VTofibn  4>  HateUime  vs.  DickenoHt ...  566 

Vide  AppeO,  1.     ItueioeBt  Debtor's  and  Prism  Batrnds  Ad,  9.    PraOUit  3. 

Skerif,  6. 

JURISDICTION. 

Yi^  Pifsi  Masier,  1.    ProkibUioH. 

JURORS. 

Vide  iVocr  7>ta^  6. 
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LANDLORD  AND  TENANT. 

1.  Tenancy,  from  year  to  year,  of  a  &xm  used  for  agricaltoral  purposes,  looks 
to  the  end  of  the  calender  year  for  its  termination ;  and,  if  die  landlord  wtmld 
determine  it,  he  must,  during  the  cunent  year,  gire  notice  of  his  intention  to 
do  so  at  the  end  of  the  year.-^JP^oyi  Ts.  F^d 

S.  Rent  is  not  essential  to  a  tenancy Ik. 

3.  Where  possession  is  permissire,  the  tenant's  declaration  to  a  third  person  that 
he  will  claim  the  land  imder  the  statute  of  limitations,  will  not,  without  notice 
to  the  landlord,  eonfert  his  permissiTC  into  an  adTcrse  posaession.— TVintoei  0/ 
JVadswortkviUe  School  tb,  Medzt 80 

4.  If  a  tenant  convey  the  land  in  fee  simple,  it  is  a  disclaimer  of  the  tenancy,  and 
the  landlord  may  sue  for  the  land  without  g;tving  notice  to  quit,  and  before  the 
termination  of  the  lease lb, 

5.  A  tenant  cannot  dispute  the  title  of  the  landlord  wndar  lekom  he  entered;  but 
where  one,  alreadf  in  jwssessicm,  acknowledges  himself  to  be  the  tenant  of  an- 
other, he  may  destroy  the  effect  of  such  acknowledgment  by  shewing  that  it 
was  procured  by  fraud,  or  proceeded  from  a  clear  mistake  as  to  title. — CHvtns 

y%.  MiMnax, S91 

Vide  Aaignmetd^  1.    Evidence^  17. 

liAPSB  OF  TIME. 
Vide  PrtPtmptiimi,  1, 6, 6, 7. 

LARCENY. 
Yiit)  Iii4iclmnU,%i.    Neu)THal,b.    Sttalatg  Bank  BOS.    r*r4iei. 

LEVY. 

Vide  Skenf,  1, 9. 

LIBEL. 

1.  In  an  action  for  a  libel,  the  declaiati6n  must  pro&ta  to  set  out  the  very  words 
published:  it  is  not  mfficient  to  allege  them  to  be  " in  substance  as  follows." 
^JSagleffYM.  JoknsUm,..,,. 89 

Vide  Pleading,  7. 
LIEN. 

Vide  AUackmenty  1, 3.    ^Mgment^  4. 

LIMITATIONS,  STATUTE  OP. 

1.  A  prisoner,  arrested  under  ea,  sa.,  was  put  by  the  sheriff  in  jail,  in  custody 
of  the  jailer,  and  shortly  afterwards  escaped.  The  sheriff  was  sued,  and 
judgment  recorered  against  him— the  amount  of  which  he  paid.  He  then, 
move  than  four  years  alter  the.escape,  but  within  four  years  from  the  time  the 
judgment  against  him  was  recorered  and  paid,  commenced  an  action  against 
the  jailer.  Hdd,  that  his  right  of  action  accrued  at  the  time  of  the  escape,  and 
that  it  was  barred  by  the  statute  of  limitations. — Rosborough  ^rs.  Aibrigkl 99 

2.  In  actions  for  official  negligence,  the  cause  of  action  is  founded  on  the  breach 
of  duty  which  actually  injured  the  plaintiff,  and  not  on  the  consequential  dam- 
age     /^« 
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3.  In  Norenber,  1836,  deftndant'fl  intestate  aold  to  plaintiff  two  negroes,  with 
warranty  of  title.  In  March,  1837,  plaintiff  sold  the  negroes  to  C,  from 
whose  possession  they  were,  shortly  afterwards,  taken,  by  one  claiming  by 
paramount  title.  In  September,  1637,  C.  brought  troyer  for  the  negroes ;  and 
the  defendant,  being  notified  of  the  suit  by  the  plaintiff  and  C,  and  required 
to  sustain  his  intestate's  title,  employed  attorneys,  who  appeared  and  managed 
the  suit    At  Fall  Term,  1843,  die  action  was  tried,  and  a  verdict  found  for  the 

'  defendant  therein,  which,  on  appeal,  was  sustained.  In  October,  1845,  the 
plaintiff  brought  his  action  against  the  defendant,  for  breach  of  his  intestate's 
warranty  of  title,  and  the  defendant  pleaded  the  statute  of  limitations.  Bddf 
that,  by  the  eonduot  of  the  parties,  the  stamte  was  suspended  until  the  action 
of  troTer  was  ended,  and  the  plea  was  orerruled. — Kmnedf  ts.  Rice. 42 

4.  The  Act  of  1805,  (5  Stat  496,)  suspending  the  statute  of  limitations,  so  far  as 
it  may  relate  to  certain  lands  therein  mentioned,  exempts  the  lands  from  the 
operation  of  the  statute,  fbr  all  time  to  oome,  and  in  whomsoever  the  title  might 

he  yeBt^^-^TYiateet  of  WadswarthviOe  School  vs.  MeeLu 50 

ft.  The  Act  of  1713,  limiting  the  right  of  action  for  land  to  five  years,  is  not  re- 
pealed, but  only  changed  by  the  Act  of  1^  which  extends  the  time  to  ten      ' 
jrears. Jb. 

6.  The  occasional  oecupatijim  of  a  station  in  water  for  one  or  two  months  every 
-    year,  during  the  fishing  season,  is  not  such  a  possession  as  will  acquire  a  title 

under  the  statute  of  limitations.— JlfijCVifl^A  vs.  Wall 68 

7.  Land  was  devised  totrustees  in  trust  to  permit  A.  B.  to  have  the  use  and  occu- 
pation for  life,  and  after  his  death  to  convey  to  the  heirs  of  his  body,  with  a 
limitation  over  if  ho  died  without  such  heirs ;  and  with  further  power,  in  a  cer- 
tain event,  to  convey  the  land  to  A.  B.  in  fee,  dischaiged  of  the  trust  In 
February,  1837,  defendant,  under  some  agreement  to  purchase,  entered  into 
possession  of  die  land,  and  held  the  same  adversely.  In  1846  the  trustees 
conveyed  die  land  to  A.  B.,  who,  in  September,  1848,  sued  the  defendant 
therefor :  Bdd  (1)  that,  under  die  devise,  the  legal  title  to  the  land  was  in  the 
trustees ;  (9)  that,  in  February,  1837,  the  statuts  of  limitations  commenced  to 
ran  against  them ;  (3)  and  that,  as  the  statute  of  limitations  would  have  barred 
the  tfuslees  before  September,  1848,  had  the  dtle  continued  in  them,  so  it  batted 
A.  B.,  who  occupied,  under  his  conveyance,  no  better  posidon,  as  against  the 
defendant,  than  they  would  have  done  had  the  conveyance  not  been  executed. 
^Pledger  vs.  EasUrUng $ 101 

8.  Suit  commenced,  99d  SeptV.,  1849,  on  an  instrument,  as  foUows,  to  wit :  *'  28th 
July,  1845.  1  acknowledge  to  owe  A.  B.  or  order,  forty-five  dollars  for  three 
years  rent  of  the  fields  and  houses  I  reside  in,  on  Congaree  creek,  commencing 
1st  January,  1843,  and  ending  1st  Jaimaiy,  1846.  I  have  given  him  an  order 
on  J.  6.,  for  fifteen  dollars,  which,  when  paid,  is  to  be  credited  on  this.  C.  D." 
Plea  the  statute  of  limitadons.  HeUi^  that  the  right  of  acUon  accrued  on  the 
day  of  the  date  of  the  instnunent — ChugTuwd  vs.  Parr 184 

9.  The  following  indorsement  on  the  instrument,  to  writ :  "  Credit  fifleen  dollars 

by  J.  S.  1847,  April  10,  A.  B,".  held,  not  to  take  the  case  out  of  the  statute. . .    B: 

10.  An  action  on  a  magistrate's  judgment  is  not  barred  by  the  statute  of  limita* 
tions  untd  four  years  after  an  acdoa  may  be  commenced  thereon: — to  an  ao« 
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don,  therelbrai  on  raeh  a  judgnMnt,  rendeffed  bclbre  the  Aet  of  1847, 
enforceable  by  execntion  within  a  year  and  a  day,  keU  that  the  Hatate 
no  bar— the  action  harin^  been  commented  aoie  than  firar  yean  from  the 
date  of  the  judgment,  but  within  four  yean  from  the  ajqumiMKL  of  the  year 
and  day. — Vandiver  yu,  Hmnmtt 6fl9 

11.  That  suecewiTe  minorities  of  co-tenants  of  land  will  protect  the  imeiesta 
of  adalt  co-tenants  from  the  operation  of  the  statnte  of  ^»rt'ft***«»«t  is  a  well 
settled  rale  of  Law  in  South  Carolina ;  ^  rale  extends  as  well  to  tenants  in 
common  as  to  joint  tenants,  and  ^plies,  whether  the  infimt  covenants  join  ia 
the  action  to  try  the  tide  or  noL-^HiU  yu.  Sandm •••..  GBl 

19.  H.,  bora  in  1818,  and  T.,  born  in  1807,  were  tenants  is  eommon  of  land 
whieh  descended  lo  them,  by  thedeath  of  their  ancestor,  ia  1818 ;  T.  died  ia 
1833,  lesTing  iafont  children :  ia  treq;Mss  to  try  title,  branch  by  H.  alone,  it 
was  Aelii,  that  H.'sinfimey  protected  T.'s  interest  fiom  the  operation  of  the 
statnte  of  limitations,  until  the  death  of  T.,  and  that  H.'s.  interest,  af|cr  she 
arrived  at  age,  was  protected  by  the  infoncy  of  T.'s  children Jt. 

13.  Actbn  commenced  14th  September,  1840,  oa  a  promissory  note,  due  15th 
March,  1845:  plea,  the  statute  of  limitations:  the  following  credits,  ia  the 
hand-writing  of  the  plaintiff,  were  indorsed  on  the  note,  to  wit — $139, 16th 
April,  1845;  t533  60,4th  May,  1845,  and  $5,  Cth  September,  1646:  testimo. 
ny,  tending  to  shew  that  the  credit  of  $5  was  not  givea  htmaJUU,%BA  that  the 
note  had  been  paid^  was  given:  verdict  for  plaintiff.  Oa  appeal,  Add,  that 
the  small  credit  of  S5,  though  beating  date  before  the  note  was  baned,  was 
not,  of  itself  at  all  saliifiustory,  if  not  wholly  insuAcieat,  to  tstahlish  the  fool 
and  time  of  payment,  so  as  to  preTeat  the  bar  of  the  statote;  i^^  for  that 
reason,  and  because  of  the'  other  testimony,  a  new  trial  was  ordered. — QuiM' 
bersYB,  Weaker 549 

14.  An  infont  is  entitled,  under  the  Act  of  1894,  as  all  other  persons  are,  to 
ten  yean  from  the  aeeniail  of  his  rigU  ef  odim  within  which  to  prosecute  his 
claim  to  land ;  but  he  is  not  entitled  to  ten  years,  under  the  Act  of  1894,  with- 
in which  to  sue,  afler  arrwing  «l  age^  but  only  to  five  yean  under  the  Act  of 
1788.— fliiivs.  Q»MM% 615 

YiAtQmJUctoflawi^%    Landbrdandtmamt^X    TWyws  te *^ iOb,  1, 9l 

LOCATION. 

VideJKoen,  1.    TVe^yyui to «ry  tititf, 3, 

MAGISTRATE'S  JUDGMENT. 

Vide  LdmiUOiangy  SUOuU  of  10. 

MALICIOUS  ABREST. 

1.  In  a  count  for  malicious  arrest,  the  plaintiff,  after  stating  the  suing  out  of 
the  bail  writ,  the  arrest,  detention  in  jail,  Ac,  fuitiier  alleged  that  the  defend- 
ant, while  plaintiff  was  in  jaU,  obtained  possessioa  of  a  sealed  letter  of  the 
plaintiff's  containing  money,  and  opened,  concealed,  and  detained  the  same 
for  several  days,  Ac.  **by  means  of  all  which  said  several  premises,  and  during 
said  unlawfol  imprisonment,  and  the  malicious  keeping  and  ooneealing  his 
said  letter,  and  breaking  the  seal  thereof,  and  detainingthe  same  and  the  money 
therein  belonging  to  the  plaintiff,  he,  the  plaintiff,  sofoed  great  pain,"  Ac, 
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andtVM  prevented  from  tntniftedog  Wa  hmtasn,  and  ittcvmd  eoets,  fte. 
Held  that  the  matter  lelatiiig  to  the  letter  was  not  stated  as  a  distinct  and 
sabstantiYe  causa  of  action,  but  merely  as  aggnifation ;  and  that,  as  the  plain- 
liff  did  not  make  out  a  case  of  malicions  arrest  entitling  him  to  go  to  the  jmy, 
he  was  not  entitled  to  go  to  the  jury  upon  so  much  of  the  count  as  related  to 
the  letter.— .F\yr<2  TS.  febey  ^  Deas 365 

Sl  In  an  action  for  maUcioos  arrest  for  a  laiger  sum  than  was  due,  the  plaintiff, 
it  seems,  should  state  in  his  declaration,  that  he  owed  the  defendant  so  much, 
and  that  the  defendant  demanded  bail  fior  more,  wheieby  he,  the  plaintiff,  wa* 
imprisoned  for  want  of  bail ;..    I&. 

3.  In  an  action  for  malicious  arrest,  ^e  plaintiff  must  shew  want  of  reasonable 
or  probable  cause ;  and  a  roluntary  discontinuance  is  not  prima  fade  CTidenoe 
of  want  of  such  cause..  •« ••• «•   tb, 

MASTER  OF  VESSEL. 

Vide  Carriers^  3, 4. 
MISTAKE. 

Vide  Deed,  2.    Landlord  and  Tienant^  5.    Moneif  had  and  received.    Money  paid 

bjf  fmstake,    SoUcUor  in  EqyiJbif. 

MONET  HAD  AND  RECEIVED. 

On  a  bond  to  R.,  plaintiff  was  principal,  and  defendant  surety :  T.,  by  letter 
to  defendant,  guaranteed  plaintiff's  payment  of  the  bond:  defendant  received 
a  sum  of  money  less  than  the  bond,  on  a  bill  which  had  been  remitted  to  him 
.to  be  placed  to  the  credit  of  plaintiff,  but  by  mistake  made  a  wrong  entry,  so 
that  the  feet  of  his  Jiaving  received  the  money  was  overlooked  by  all  parties  for 
some  years.  Defendant  paid  the  whole  bond,  and  then  presented  to  T.  an 
account  for  his  whole  payment :  T.,  in  ignorance  of  the  feet  that  defendant 
had  received  money  for  plaintiff,  paid  to  defendant  the  whole  amount  of  the 
bond,  and  defendant  gave  to  him  fall  acquittances  of  all  demands  against 
either  T.  or  the  plaintiff.  The  mistake  having  been  discovered,  T.  looked  to 
defendant  to  refund  to  him  an  amount  equal  to  what  defendant  had  received 
iof  plaintiff;  and  for  the  sum  so  received  by  defendant,  plaintiff  brought  this 
action  of  assumpsit  for  money  had  and  received : — 

].  Upon  a  case  stated,  the  intention  of  plaintiff  that,  defendant  should  apply  the 
remittance  to  the  bond,  was  Inferred  from  circumstances;  and  independent  of 
such  intention,  the  implied  request  of  plaintiff  for  defendant,  as  his  surety,  to 
pay  the  bond,  was  held  to  cfmtain  an  authority  for  defendant  to  apply  to  the 
bond  the  fdaintiff's  money  in  his  hands :  notwithstanding  defendant's  acknowl- 
edgments made  to  T.,  in  mistake  offsets,  it  was  held  that  defendant's  pay- 
ment on  the  bond  included  the  sum  received  for  plaintiff,  and  that  plaintiff 
could  not  recover  what  defendant  had  so  paid,  nor  the  equivalent  sum  paid 
thiQugh  mistake  by  T.,  which  plaintiff  had  not  repaid  to  T.,  and  for  which 
defendant  was  liable  to  T.—GaH»f6€S  vs.  Boyer. «* 991 

8.  Even  if  the  conclusion  should  be  attained  that  defendant  had  not  paid  on  the 
bond  the  sum  received,  it  was  held  that,  by  his  pajrment,  as  surety  for  plainti^ 
he  acquired  a  discount  against  plaintiff:  and  that  of  the  discount  so  much  as 
equal  to  the  sum  received  by  defendant  had  not  been  paid  by  T.,  but  the 
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equiyfdent  sum,  which  defendant  ncetved  from  T.,  wfaea  T.,  after  dbcoreiy 
of  ihe  mistake,  disaffirmed  it  to  a  payment,  became  a  mere  advance  by  T.  to 
flefendant,  which  T.  could  lecorer  from  defendant,  but  which  plaintiff,  befiMte 
payment  to  T.,  could  not  recover B. 

Vide  BiBs  of  exchange  and  promissorf  notes,  4. 

MONET  PAID  BY  MISTAKE. 

1.  Plaintiff  purchased  in  Mobile,  with  his  own  funds,  a  bill  of  exchange,  in- 
dorsed it,  and  remitted  it  to  the  defendant  in  Charieaton,  with  directions  to 
place  tlie  amount  to  the  credit  of  C.  He,  the  plaintiff,  chai^ged  G.  only  with 
the  amount  he  paid  forihe  biU.  Both  plaintiff  and  defendant  were  acting  in 
the  transaction  as  the  mere  agents  and  friends  of  C,  but  each  was  ignorant,  at 
the  time,  that  the  other  was  so  acting.  The!  bill  was  accepted  b]rthe  drawees, 
but  was  afterwards  dishonored,  and  the  plaintiff,  as  indoraer,  paid  to  the  de- 
fendant the  amount  of  the  bill  with  interest  and  ten  per  cent  damages.  The 
acceptors  refused  to  pay  the  ten  per  cent  damages  to  the  plaintiff,  and  he, 
afterwards  discovering  that  the  diefendant  had  acted  in  the  transaction  as  the 
mere  agent  of  C,  brought  his  action,  before  the  defendant  had  parted  with  the 
fund,  to  recover  back  from  him  the  ten  per  cent  damages,  as  money  pud  by 
mistake.    Mdd  that  he  was  entitled  to  recover. — Broun  vs.  Boyce 385 

Vide  ScHdloT  in  BqwUy. 

MUBDER. 

Vide  JndidmeiUf  1.    New  trial,  3. 

MUTILATION. 

Vide  Deed,  1. 

NAVIGABLE  RIVERS. 

Vide  Rivers, 

NEGLIGENCE. 

Vide  Carriers,    Case,  1, 3, 3, 4, 5, 6.    lAmilaUons,  Slaiute  of,  3.    Post  Master: 

NEW  TRIAL. 

1.  The  discretion  of  the  Court  in  imposing  terms  upon  the  grant  of  a  new  trial, 
may  always  be  exercised  according  to  the  exigency  of  the  case.— JLovwy  v4. 

Bradford 1 

3.  After  a  verdict  for  the  plaintiff.  In  trover  lor  slaves,  a  new  trial  was  moved  for, 
'  on  the  frround  that  the  whole  value  of  the  slaves  was  found  when  the  plaintiff's 
interest  in  them  was  only  for  life :— because  the  point  had  not  been  made  on  the 
circuit,  in  full  trial  which  satisfectorily  established  the  plaintiff's  right  of  pos- 
session and  the  defhidant's  conversion,  the  new  trial  was  limited  to  an  in- 
quiry into  the  amount  of  damages ;  and  for  special  considerations  arising  out 
of  limitations  which  had  been  made  of  the  slaves,  the  defendant  was  required, 
as  a  condition  of  the  new  trial,  to  tender  the  slaves  to  the  plaintiff,  and  ^ve  to 
him  the  election  to  accept  them  and  remit  the  verdict  except  costs,  or  refuse 
them  and  have  a  new  trial  limited  to  a  single  point A> 
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3.  The  testimony  leavini^  it  doobtfal  whether  one  of  the  prisoners  was  present 
when  the  murder  was  committed,  a  new  trial  was  ordered  as  to  him. — SUUe 

▼s.  RaJbon 260 

4.  Action  to  reeover  damages  for  breach  of  copartnership  agreement  Verdict 
for  plaintiff;  and  new  trial  ordered  for  want  of  sufficient  CTidence  to  sustain 

it. — Brassfiddrn.  Bnmm 296 

5.  New  trial  granted  a  prisoner  convicted  of  larceny,  the  evidence,  on  which 

he  was  convicted,  being  Bnspiciova.~^SUUe  m.  Smart 356 

6.  Motion  by  plaintiiT  for  new  trial,  on  the  ground  that,  pending  the  trial,  and 
afbr  the  Court  had  adjourned  for  the  night,  one  of  the  defendants,  with  his 
brother-in-law,  met  some  of  the  jurors  at  a  driddng  shop,  and  treated  them 
to  some  liquor,  and  was  there  seen  in  conversation  apart  with  one  of  the  ju- 
rors; and  on  the  further  ground  that  the  jury  agreed  that  a  majority  should 
decide  the  case — were,  at-first,  equally  divided,  and  then  one  changed  his  vote 
and  gave  the  verdict  to  defendants.  The  Court,  being  otherw^e  well  satisfied 
with  the  verdict,  refused  the  motion. — McCarly  vs.  McCaiiy SB4 

Vide  Assumpsik    Carrien,  2.    Effidence,  7, 19,  22b    Presumptions^  7. 

NOTICE. 

1.  That  express  notice  of  a  deed  will  stand  in  the  place  of  recording,  is  too  well 
settled^to  be  now  questioned. — KnoUs  vs.  Oeiger 32 

8.  The  question  was,  whether  the  plaintiff,  who  had  purchased  the  land  from 
the  heirs  of  W.,  the  grantee,  had  notice  of  a  prior  unrecorded  deed  from  W.  to 
Stark.  Knox  testified  that  being  employed  to  survey  the  land  for  Stark,  and 
having  in  his  possession  the  grant  to  W.  and  the  deed  to  Stark,  he  exhibited 
to  the  plaintiff  "  Stark's  titles."  It  further  appeared  that  plaintiff  claimed 
under  a  junior  grant,  but  that  after  Knox*s  survey  he  procured  a  conveyance 
of  the  land  from  the  heirs  of  W.  To  the  testimony  of  Knox,  though  contra- 
dicted by  several  witnesses,  the  jury  gave  credit,  and  it  was  hdd  to  be  suffi- 
cient evidence  of  express  notice i& 

Tide.i7VttiM2,l,3,4,5. 

OFFICIAL  NEGLIGENCE. 

Vide  LimitatiimSj  Statute  of,  3, 

OFFICE  COPY. 

Vide  Eifidehee,  16. 

OKDINART. 

1.  Where  land  was  sold  by  the  sheriff  for  partition,  by  order  of  the  Ordinary, 
and  the  teims  of  sale  were  not  complied  with;  and  the  Ordinary,  without 
making  an  order  for  re-sale  in  writing,  placed  the  order  of  sale  in  the  sheriff's 
hands,  and  verbally  directed  him  to  re-sell,  at  the  risk  of  the  first  purchaser ; 
and  the  sheriff  re-sold  the  land  for  less  than  at  the  first  sale :  kdd,  that  the  Or- 
dinary could  not  recover  from  the  first  purchaser  the  difference  between  the  first 
and  second  sale,  on  the  ground  that  the  order  of  re-sale  was  not  in  writing.— 
PraU  vs.  BenUey 19 
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2.  Under  the  Aet  of  1830,  orden  by  die  Ordiaaiy  fi»r  sale  of  land  for  pertitioQ, 
and  for  re-aale  when  the  first  purchaser  does  not  eomf^y,  must  be  in  writing.  K. 

Vide  (MSf  1.    Quardi4m  and  ward,  1, 3. 

ORDINABT'8  DECREE. 

Vide  ExeaUan  mid  admimtlraUrs,  4. 

PARENT  AND  CHILD. 

Vide  JTVoM^  1, 9,8,4,  & 

PARTITION. 

Vide  Ordinary* 

PARTNERSHIP- 

1.  After  dlsBolution,  titter  vtvM,  of  a  firm,  one  partner,  who  had  sundry  notes 
of  the  firm  for  collection,  ]Aaced  one  of  them  in  the  hands  of  an  attorney  for 
suit.  The  attorney  sued  in  the  name  of  the  firm,  and,  after  judgment,  the 
partner,  who  had  placed  the  note  in  his  hands,  died.  The  debts  of  the  firm 
not  being  ftiUy  paid,  the  surviying  partner  claimed  the  money  due  on  the  judg- 
ment, and  gaTe  the  attorney  notice.  The  attorney  colleotetf  the  money  and 
paid  it  to  the  administrator  of  the  deceased  partner;  whereupon,  the  surriying 
partner  sued  the  attorney  for  the  money.  Hdd,  that  he  was  entitled  to  x^ 
cover  it— «£insfer  ts.  JlfcGofi/f 46 

SI  If|  after  dissolution,  inter  vioo$,  the  dioses  in  action  of  the  partnership  are 
left  with  one  partner  for  collection,  and  he  dies,  the  title  does  not  Test  in  his 
administrator  but  in  the  surviTing* partner;  and  an  attorney  who  had  receiyed 
for  suit,  from  the  deceased  partner,  a  note  payable  to  the  firm,  but  had  not  col- 
lected the  money  before  his  death,  is  bound  to  account  for  it  to  the  surviving 
partner,  especially  if  notice  be  given  to  him  of  the  surviving  partner's  claim  • 
before  he  parts  with  the  money lb. 

3.  In  determining  whether  a  partnership  as  to  third  persons  exists,  all  the  de- 
clarations, by  word  or  act,  of  the  supposed  partners,  the  rights  they  have  exer- 
cised, and  every  circumstanee  attending  the  transaction,  may  be  proved  by  the 
third  persons ;  and  these  matters  are  not  controlled  by  any  written  agreement 
between  the  parties  which  is  inconsbtent  with  them. — Pierson  vs.  Sieinmifer.  309 

4.  A  paflnirship  between  S.  and  D.,  as. to  a  third  person,  Vho,  not  knowing 
of  S.,  trusted  D.,  is  shewn  by  an  agreement  between  8.  and  D.,  signed  by  D., 
and  kept  by  S.,  which  recites  that  S.  is  to  advance  money  and  onedit  to  D., 
not  exceeding  a  specified  amount,  nor  beyond  a  fixed  day,  to  enable  D.  to  carry 
on  a  clothing  store,  and  provides  that,  as. merchants  receive  a  commission  for 
advancing,  D.  shall  allow  S.  to  have  one-half  of  the  nett  profits  of  the  busi- 
ness, after  deducting  therefrom  a  clerk's  hire lb* 

5.  Elxamination  of  the  distinction  between  a  participation  in  profit^  as  profits, 
and  the  receiving  of  compensation  by  a  siun  proportioned  to  a  share  of  the 
nett  profits ; — it  applies  only  to  cases  of  servants  and  agents,  whose  exertions 
may  be  best  secured  by  a  reward  proportioned  to  their  success,  and  then  only 
when  tke  servant  or  agent  acquires  no  right  of  a  partner,  but  becomes  merely 
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a  cndilor  of  hit  employer :  it  does  not  inelude  thoee  who  fimuflb  the  stock  or 
adTuiee  monej  and  credit ....^ R. 

6.  An  agreement  may,  as  to  the  parties,  be  nellrio^l,  yet  make  them  liable,  aa 
partners,  to  third  persons.  Distinction  between  a  loan  and  a  partnership! 
between  net  profits  and  gross  earnings lb. 

7.  Where  B  is  indebted  to  A,  and  A  is  indebted  to  a  firmof  whick  B  is  a  co-part- 
ner, and  it  is  agieed,  between  A  and  B,  that  the  one  demand  shall  be  set  off  or 
SKtingoished  by  the  other,  such  agreement  ia  binding  upon  a  subsequent  as- 
signee of  A's  demand  against  B,  if  the  assent  thereto  of  the  other  members  of 
the  finn  oan  be  shewn ;  it  is  not  necessary,  howerer,  to  shew  an  express  as- 
sent, or  e¥en  that  the  other  members  of  the  firm  knew  of  the  agreement-^it  is 
enough  to  shew  that  A,  by  previous  assent,  express  or  implied,  between  the  • 

'  partners,  was  authorised  to  bind  the  firm  by  such  an  agreement — WUsonru, 
Dargan 544 

Tide  BiBsof  exdktmgtandprmnisstfrynoieStl,    2Vfio  frto/,  4. 
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PATENT. 

Vide  Omvepa/nee, 

PAYMENT. 
1.  Where  payments  an  made  on  a  debt  before  it  is  doe,  and  before  it  begins  to 
bear  interest,  the  party  making  the  payments  is  not,  without  some  stipulation 
to  that  effect,  entitled  to  interest  on  his  payments  up  to  the  time  the  debt 
begins  to  bear  interesL^ICtZ<iM»TS.£r«nMitm 609 

l^de  BiUs  of  exchange  and  prmnissofy  notes,  1, 2, 5.  ExeetUors  and  admmiatra' 
ten,  1.  LimUaiionSf  Statute  of,  13.  Money  had  and  received,  1.  Partnenhip, 
if,'  Pretwnfiwmy  5, 6, 7. 

PEDIGKEE. 

Vide  Evidence,  21.- 

PLAT. 

\ideDeed,\, 

PLEADING, 

1.  After  a  decision  sustaining  a  general  demurrer  to  a  plea,  the  Court  has  not 
the  power  to  permit  the  paity  to  plead  over.— iiionu  vs.  McMuUan  4»  Cath- 
cart** 9 

'3.  On  general  demurrer  to  a  declaration  the  Court  has  no  power  to  permit  the 
plaintiff  to  amend.  The  judgment  for  the  de&ndant  is  final— Ba^/cy  ts. 
Mnttan « 22 

3.  In  trespass  vi  et  armu,  eounts  for  distinct  trespasses,  on  land  and  goods, 
maybe  joined.— FTofd rs, Floffd 24 

4.  If  a  plaintiff  unnecessarily  style  himself  "surriTor  o^  6ui,  such  words 
may  be  treated  as  deKt^Uo  persona,  or  rejected  as  surplusage. — Kinsler  vs. 
AtcCants 46 

5.  In  an  action  of  covenant,  it  is  not  necessary  to  set  out,  in  the  declaration,  the 
whole  deed;  it  is  suflldbntto  aei  oat  those  coTenants  only  which  jeontain  the 
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^  mutual  stipUlationfl  and  contUtiont  which  are  essential  to  the  plaintiff's  cause 
of  action. — KiUiam  vs.  Hemdan 196 

6.  In  declaring  in  corenant,  if  profert  be  made  of  the  deed,  and  the  covenant 
be  misiecited,  the  defendant  cannot  demur  specially,  alleging  the  misrecital  as 
the  cause  of  demurrer,  without  first  craving  pyer  of  the  deed  and  setting  it 
out  in  hoc  verba,  so  as  to  make  it  a  part  of  the  record : lb, 

7.  In  an  action  for  a  libel,  a  plea  that  the  words  are  true,  and,  therefore,  that 
the  defendant  is  not  guilty,  concluding  to  the  country,  is  bad.— JLawton  vs. 
BimU 956 

8.  A  paper  referred  to  in  a  replication,  cannot,  like  an  exhibit  to  a  bill  in  equity, 
be  considered  as  part  of  the  record,  and  be  the  subject  of  demurrer;  temUe. — 
Ordmartf-n,  Mortimer 371 

9.  Sum,  fro,  for  selling  coal  in  violation  of  a  City  Ordinance.  The  process 
alleged  a  sale  to  Miu  Mairjf  BatOf  and  the  proof  was  of  a  sale  to  Mm  Bata, 
Bdd,  thai  the  allegation  was  not  proved. — CUy  CoumcU  vs.  8ckroedar 896 

10.  Immaterial  matters  contained  in  a  necessary  averment  must  be  proved 

as  they  are  taid ift. 

11.  Plaintiff  sold  to  defendant  four  negroes,  giving  him  a  bill  of  sale,  and  taking 
from  him  notes  for  the  price ;  immediately  upon  their  delivery,  and  in  the 
presence  of  the  parties,  Bob,  one  of  the  negroes,  committed  suicide ;  under 
some  mistake  as  to  the  fiusts,  or  the  rights  of  the  parties,  tlie  notes  were  re- 
turned to  defendant,  and  the  bill  of  sale  to  plaintiff,  ai^d  a  new  contract  en- 
tered into  and  executed  for  the  sale  of  the  other  negroes;  plaintiff,  etflerwards^ 
brought  indebitaUa  asmmjfsU  to  recover  the  price  of  Bpb ;  AeW  that,  u  that 
fonn  of  action,  and  upon  a  count  alleging  a  sale  and  delivery  of  Bob  only, 

he  was  entitled  to  recover. — Bunch  vs.  Smith « S81 

Vide  AbaUmen',  Plea  tfi^  1,  d,  3.  BUls  of  exchauge  -and  promis$ory  moUSy  3, 4. 
Qmunusionert  of  Hoods.  Qmiracl,  2.  LibeL  MaUcuna  arrtsl,  1, 2.  Pod 
master f  3.    lyapass  quart  ctausum  fregit.    Trespass  to  irf  titk,  2,  4,  & 

POWER. 

Vide  Sxeeuiors  and  administratorSf  2. 

POWEB  OF  ATTOBNET. 

Vide  Warrant  of  Attorney. 

POST  MASTER. 

1.  A  civil  action  will  lie,  in  the  Courts  of  this  State,  against  a  post  master,  for 
negligence,  whereby  a  letter,  containing  money,  was  stolen  from  his  office. — 
Coteman  ^  Liffcomb  m.  Prosier 146 

2.  Where  the  pvoof  shews  that  the  loss  arose  from  the  negligence  of  the  post 
master's  assistant,  the  declaration  is  sufficient  if  it  diarges  either  that  the  loss 
was  sustained  through  the  negligence,  carelessness  and  defeult  of  the  post 
master,  his  servants,  agents,  or  deputieit ;  or,  that  it  occurred  from  the  defend- 
ant's not  properly  superintending  his  clerics  or  agents 

3.  An  assistant  post  master  is  no  officer  of  the  government ;  he  is  the  mere  ser- 
vant or  agent  of  the  post  master,  and  for  his  negligence  the  post  master  is 
liable  in  a  dvil  action,  just  as  if  it  were  his  own  negligence J>. 
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4.  Where  a  poet  master  is  saed  for  the  negUgence  of  his  assistant,  he,  the  assist- 
ant, is  an  incompetent  witness  for  the  defendant Jb' 

Vide  Evidence^  1. 

PRACTICE. 

1.  Plaintiff  issued  his  writ  in  City  Court  of  Charleston,  to  May  Term,  1849: 
no  appearance  was  entered  at  that  term :  in  July,  1849,  plaintiff,  in  consid- 
eration of  defendant's  agreement  to  pay  the  debt  within  a  certain  time,  prom- 
ised to  suspend  further  proceedings,  but  was  not  to  lose  the  benefit  of  haying 
commenced  suit:  defendant  fieuled  to  pay,  and  on  S7th  April,  1850,  more 
than  two  tenns  after  the  return  of  the  writ,  plaintiff,  without  obtaining  leave 
under  67th  rule  of  Court,  or  giving  defendant  notice,  filed  his  declaration,  took 
an  order  for  judgment,  and  had  the  case  put  on  the  inquiry  docket,  to  May 
Term,  1850:  at  that  term  defendant  entered  an  a];^pearance.  On  the  call  of 
the  docket,  the  Recorder  allowed  the  plaintiff  to  take  an  order  for  final  judg- 
ment, and)  on  appeal,  his  decision  was  sustained. — Prazer  ^  Co.  vs.  Ryan. . .  460 

3.  Plaintiffs,  in  a  judgment  confessed  to  indemnify  them  as  sureties  on  defend- 
ant's official  bond,  cannot  be  ruled,  at  the  instance  of  a  junior  judgment  cred- 
itor, to  show  cause  why  their  judgment,  so  far  as  it  respects  the  junior  judg- 
ment, should  not  be  vacated,  except  for  the  amounts  for  which  the  plaintiffs 
have  been  actually  made  liable  as  sureties;  and  to  set  forth,  on  oath,  what 
amounts  they  have  been  made  liable  for,  and  what  sums  they  have  paid  as 
sureties.-^ 7bum«»u2,  AmM 4*  Co. vs.  Meetze, ,.,» 510 

Vide  Appeal,  1.  Appeal  Court.  Bail.  BiUs  ofeoschange  and  promissory  notes,  6. 
Commission  to  examine  toitnesses.  Costs,  3.  Discount,  Emderue,  7, 12, 15, 30, 
33.  Insolvent  dOtor's  and  prison  bounds  Act,  3.  Sheriff,  3,  3,  4,  7,  9.  Sum, 
Pro.    Trespass  to  trytiUe,  5,  6.     Verdict.    Warrani  of  Attorney, 

PRESUMPTIONS. 

1.  Lapse  of  time  and  other  circumstances  kdd  sufficient  to  raise  the  presumption 
of  a  conveyance  to  a  party  who  was  not  in  possession  of  the  land. — Trustees 
of  Wadsworthville  Schoolys.  Meetze 50 

3.  The  possession  which  authorises  the  presumption  of  a  conveyance  must  be 
adverse,  and  not  pennissive. Jb. 

3.  Title  presumed  ip  the  United  States  to  the  Mount  Dearborn  tract,  as  it  was 
originally  granted,  from  long  possession  of  it  held  by  the  officers,  agents,  &c 
of  the  General  Qovemment,  under  a  deed  which  had  been  made  to  Mr.  Jef- 
ferson, President,  his  successors  and  assigns:  there  being  wanting  to  perfect 
the  title  the  wiU  of  the  grantee  to  authorize  a  conveyance  by  his  executor,  and 

a  conveyance  firom  Mr.  Jefferson  to  the  United  States.— iUcCttfltni^A  vs.  WaU.    68 

4.  The  presumption  of  a  grant  will  not  arise  where  the  use  has  been  permiff- 
sive,  and  there  has  been  change  of  claimants  without  any  conveyance  firom 
one  to  another Jb. 

5.  The  artificial  presumption  of  payment,  in  cases  to  which  the  statute  of  limi- 
tations does  not  apply,  arises,  from  the  lapse  of  twenty  years,  unrebutted :  a 
shorter  lapse  of  time  is  only  a  circumstance  which  may,  with  others,  create 
tfie  belief  of  payment,  but  is  of  itself  insufficient.-HS^i%eter  vs.  Json 303 

42 
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6.  The  prasumplion  xaiied  ficom  a  definite  time  no  mom  pennits  a  jiny  io 
gire  to  a  ehoiter  time  a  force  beyond  ite  natural  efficat^  in  prodnoing  belief, 
than  the  bar  under  the  statute  of  limitationt  permits  a  near  approach  to  the 
statutofy  period  to  ayail lb. 

7.  A  Terdicti  finding  paymeilt  fix>m  the  liqpee  of  sixteen  years,  and  cucumstanees 
of  doubtful  import,  set  aside ;  less  weight  haTing  been  giren  to  it  because,  in 
another  suit  on  the  same  obligation,  the  Terdict  was  for  the  plaintiff. Jt, 

B,  In  1818,  G.,  being  tenant  of  S.  of  a  lot,  offered  to  purchase  the  lot  His  offer 
was  accepted  on  his  gi^g  bond  for  the  purchase  money,  secuied  by  a  mort^ 
gage  of  the  lot.  The  bond  and  mortgage  were  given,  and  the  mortgage 
recorded.  G.  died  in  1819,  in  possession  of  the  lot,  leaving,  as  his  heirs  at 
law,  a  widow  and  an  iniant  child  only  a  &w  days  old.  G.  was  insolvent,  and 
owed  D.,  when  he  died,  a  large  sum  of  money,  which  his  estate  was  entirely 
insufficient  to  pay.  D.,  immediately  after  G.'s  death,  took  poasession  of  the 
lot,  and  administered  on  his  estate,  and  about  a  year  afterwards  paid  the 
bond,  and  had  satis&ction  entered  on  the  mortgage.  In  1824  the  executors 
of  D.  sold  the  lot,  and  various  persons  were  in  undistuibed  possession  of  it, 
claiming  under  the  sale  by  D.'s  executors,  until  some  years  after  G.'s  child  ar- 
rived at  age,  when  the  widow  and  child  claimed  the  lot,  and  brought  suit  to 
recover  it.  Search  was  made,  but  no  deed  from  8.  to  G.  could  be  found. 
Hdd  that  the  plaintifib  were  entitled  to  recover;  that  the  mortgage  and  other 
ftcts  proved  were,  until  rebutted,  conclusive  evidence  that  S.  had  conveyed 
the  lot  to  G.,  and  that  no  presumption  fimn  the  proof  could  arise,  that  either 
G.  or  the  plaintiffs  had  conveyed  to  D.~^Spean  vs.  Oakes 347 

9.  Where  a  party  claims  aright  to  an  easement  through  another's  land,  by  ad- 
verse  use  for  twenty  years,  and  during  a  part  of  the  time,  though  after  the  com- 
mencement of  the  adverse  use,  the  land  was  owned  by  infants,  that  period 
must  be  deducted  in  the  computation  of  the  time ;  and  if  twenty  years  do  not 
remain,  the  right  is  not  established.— XiOMid  vs.  OrodMuI 596 

YiOeFraud,  3,5,a 

PRINCIPAL  AND  SUBBTY. 

Yide£W«ty. 

PRISON  BOUNDS  BOND. 

Vide  Jntohent  ddtfr's  and  prison  btmnds  Ad^  1. 

PRISON  BOUNDS. 

Vide  Bat2, 3, 4.    h^iiinenidAlm'sanifmonbdwndi  M, 

PROHIBITION. 

1.  To  restrain  the  execution  of  the  sentence  of  a  slave  convicted  of  robbery,  a 
Judge  at  Chambers  granted  a  writ  of  prohibition,  on  the  ground*— 1st,  that  the 
offence  proved  vras  not  robbery;  3d,  that  a  former  conviction,  for  an  assanli 
and  battery,  upon  the  same  facts,  was  a  bar  to  the  prosecution  for  robbery: 
on  appeal,  AeU  that  prohibition  would  not  lie  on  the  grounds  slated,  and  that 
the  remedy  was  by  appeal  wider  the  Act  of  l833.---£VatevsAMai» 513 

3.  As  a  geneial  rule,  prohibition  will  not  lie  to  ooma  mere  enora  of  law  aad* 
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fikdy  wImtb  the  ptfion  and  fobjeet  matler  are  within  thejaiiadiedan  of  the 
inferior  Cowl lb. 

3.  In  some  insCaaeee,  hovefer,  where  the  kw  famished  no  oUier  remedjTi  the 
rale  hae  been  relaxed ;  and,  to  prevent  a  gjtom  oolrage  upon  law,  enrora,  in 
relation  to  matten  within  the  jnriadietion  of  the  inferior  Cooit,  have  been  cor- 
rected by  prohibition 3, 

4.  The  Act  of  1883,  allowing  an  appeal  to  a  Judge  in  caae  of  a  alave  or  fiee 
person  of  cotor  convicted  of  a  capital  offoice,  has  superseded  the  authority  of 
aU  those  cases,  decided  before  the  Act,  wherein  enron,  in  matten  within  the 
jurisdiction  of  courts  for  the  trial  of  slaves  and  free  persons  of  color  for  such 
offences,  have  been  conected  by  prohibition Jb, 

PBOBABLE  CAUSE. 

Vide  JMUi^uwf  4fr«<,  8. 
PROBATE. 

Vide  WiBs  and  T^esUmetUs. 

PROMISSOBT  NOTES. 

Vide  BiBi  tf  eaxhaingt  and  promissorf  noiet, 

PROTEST. 
Yid»JMdenee,9,l(^lh 

PUBLIC  AGENTS. 

Vide  Agents, 

BAIL  BOAD  OOMPANT. 

indeQirrifn,l,9.    Gsw,9,3,4»6.    Qfrparaimi. 

BECOBDING. 
Vide  £9ki(iKS»  16.    ^MK«,  1. 

BBNT. 

Vide  AssigimefUf  h   Landlord  and  tenant,  3. 

BEPLY  IN  ABGUHENT. 

Yidt  Emdgiiee,90. 

BE-SALE. 

Vide  Or^vMry.    SSUr^isdki. 

BESULTING  TBUST. 
BIPABIAN  PBOPBIBTOR. 

Vide/Zijiwn. 

BIYEBa 

1.  A  great  or  conveyance  of  land  bounded  by  a  riTcr,  not  technically  navigable, 
extends  to  the  si«itiim/liffiiajr*KBi  tmless  the  terms  used  in  the  writing  clearly 
denote  the  intention  to  itop  short  of  that  line:  and  notwithstanding  a  furrey 
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directed  and  made  of  only  the  land  not  covered  by  water,  the  price  fixed  by 
computation  per  acre  according  to  that  aunreyi  parol  deelaratioiu  of  the  in- 
tentiom  of  the  parties  to  include  only  the  land  to  low  water  mark,  and  comer 
troes  maiked  on  the  bank  and  on  the  plat  anneTed  to  the  deed,  still  the  mean* 
ing  of  the  words  used  in  the  writing,  and  not  any  extrinsic  e?idence  of  inten- 

tiop,  must  preyail.— JlfcOu220ifgA  yb.  Wall 66 

S.  Islands  in  rivers  fiill  under  the  same  rule  as  to' the  ownerdiip  of  the  soil  and 
its  incidents  as  the  soil  under  water  does:  if  not  otherwise  lawftdly  appro- 
priated, they  belong  to  the  riparian  proprietor  on  one  side,  or  are  divided  in 
severalty  between  the  proprietors  on  both  sides,  according  to  the  original 
dividing  line,  or  Jilwn  aqiue,  as  it  would  run  if  the  islands  were  under  water.    B, 

3.  The  JUmm  agua  is  ascertained  by  measurement  across  from  ordinary  low 
water  mark  on  one  side  to  the  srme  on  the  other  side,  without  regard  to  the 
channel  or  depth  of  water.  If  that  margin  of  an  island  which  lies  next  to  a 
riparian  proprietor,  and  on  his  side  of  the  middle  of  a  whole  river,  has  been 
lawfully  appropriated  by  another  person,  then  sueh  proprietor's  boundary  is 
the^ttm  midway  between  his  bank  and  the  island ;  otherwise,  his  boundary 
is  the  original  fhim  of  the  whole  river,  measuring  from  bank  to  bank  across 
the  island R, 

4.  The  extent  of  a  riparian  proprietor's  ownership  in  a  river  is  measured  by  lines 
perpendicular  to  the  bank,  without  regard  to  the  course  in  which  the  lines  of 
his  tract  run  to  the  river lb, 

5.  The  ownership  of  the  soil  in  a  river  is  subject  to  servitudes  or  public  ease- 
ments— ^to  the  right  of  the  public  to  improve  the  river,  and  to  use  it  as  a  hi^- 
way,  unobstructed  for  transportation  and  for  passage  of  fish,  and  subject  also 
to  regulations  lawfully  enacted  for  the  public  good.  Thus  subject,  the  owner- 
ship of  the  soil  gives  the  exclusive  right  to  fish  thereon,  which  is  not  common 
to  all  dtizens,  and  differs  altogether  firom  the  public  right  tb  have  the  passage 

of  fish  unobstructed • lb. 

6.  What  are  navigable  rivers  1  The  common  law  definition  (those  in  which  the 
tide  ebbs  and  flows,)  has  not  been  changed  by  any  authoritative  decision  in 
this  State.  The  Court  is  not  likely  to  extend  the  rules  which  apply  to  rivers 
technically  navigable,  to  any  rivers  above  the  &lls  which  naturally  obstructed 
any  serviceable  use  of  the  water  for  transportation :  above  those  frUs,  at  any 
rate,  the  common  law,  as  to  the  ownership  of  the  soil,  and  the  right  of  fishing 
incident  thereto,  subsists  unchanged Jb, 

KOADS,  COMMISSIONERS  OF. 

Vide  CommsamMfs  of  Roads. 

RULE. 

Vide  Cosls^  3.    Practice^  3.    fiSfcrn^  7. 

RULE  OF  COURT. 

Vide  Appeal  Court.    Practice,  1. 

RUNAWAY  SLAVES. 

Vide  Carriers.    CasCf  7. 
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SEALED  NOTE. 

Vide  Discowa,    Drunkenness^  S3,  3,  4.    Praud^  9. 

SERVITUDES. 

Vide  RvoerSf  5, 

SET-OFF. 
Vide  DisanuU, 

SHERIFF. 

1.  Upon  plaintiff's  JL  fa,  was  indorsed  a  stay  of  "sales  CfUyj"  and  the  plainti£Ps 
attorney  informed  the  sheriff  that  the  stay  was  intended  to  apply  only  to  the 
sakf  and  instmcted  him  to  levy  immediately.    Heldy  that  the  indorsement  on       • 
the  Ji»  fa,  did  not  justify  the  sheriff  in  fiuling  to  make  a  levy,  and  that  he  was 
liable  to  the  plaintiff  for  neglecting  to  do  so. — Farrar  ^  Hays  ys.  WingaU. . .    35 

3.  The  ezecation  of  a  fi,  fa.  consists  generally  of  two  acts :  Ist,  levy,  or  taking 
the  goods  into  the  sheriff's  hands  for  sale ;  and,  9d,  the  sale  itself.  Either  or 
both  of  these  the  plaintiff  can  control :  and  it  is  the  sheriff's  duty  to  execute  the 
fi,  fa,  according  to  its  mandate,  or  according  to  the  plaintifi^s  instructions.. . .    lb. 

3.  If  a  stay  be  given  the  defendant  in  the  confession  on  which  the  judgment  is 
founded,  and  the  plaintiff  direct  the  sheriff  to  proceed,  notwithstaading  the 
stay,  the  defendant  may,  on  proper  application  to  a  judge,  have  the  proceed- 
ing arrested;  but  the  sheriff  cannot,  because  of  the  stay,  justify  his  refusal  to 
follow  the  pbuntiff^s  instructions:  mmik, lb. 

4.  The  Aet  of  1846,  oonoeming  sheriffs,  examined;  how  the  suggestion  and  ver- 
dict should  be  shaped,  and  the  judgment  be  rendered;  what  is  meant  by  the 
phxaae  ''execute  final  process"  used  in  it — Townsends^  Arnold  ^  Co.  vs.  Kleckly  906 

5.  Ii;  by  reason  of  the  inadequacy  of  a  defendant's  means  to  pay  more  than  an 
older  JL  fa,,  the  utmost  exertions  of  a  sheriff  would  only  have  resulted  in  the 
xetum  of  nuUa  bona  on  a  junior  Ji  fa,,  the  sheriff  (although  he  ought  to  hare 
levied  and  sold  imder  the  junior  JL  fa.j  and  has  feiled  to  do  so,)  is  not  subject 
to  the  penalties  of  the  Act,  whether  fiulure  to  return  or  failure  to  execute  has 
been  charged  against  him  in  the  suggestion lb. 

6.  AJLfa.  founded  upon  a  judgment  taken  to  indemnify  the  plaintiff  against 
anticipated  liabilities,  may  claim  the  proceeds  of  a  sale  according  to  iu  date, 
and  what  appears  on  its  &ce ;  and  (although  by  other  proceedings  it  might  be 
possible  to  vacate  or  reduce  it)  in  a  suggestion  by  a  plaintiff  in  a  junior  Ji.fa, 
against  the  sheriff  and  his  sureties,  tried  before  any  such  other  proceedings 
have  been  had,  the  true  rights  of  the  parties  to  it  cannot  be  adjusted  or  inquired 
into,  and  its  entire  lien  must  be  regarded /6. 

7.  A  suggestion  is  not  barred  by  the  dismissal  of  a  previous  rule  against  the 
sheriff. /*. 

8.  Construction  given  to  the  30th  section  of  the  Sherifi^s  Act  of  1839;  the  sched- 
ule of  the  prisoner  need  not  be  filed  and  assigned,  before  notice  to  the  plaintiff 
has  been  given  by  the  sheriff;  the  Act  was  intended  for  the  protection  of  the 
sheriff^  and  not  for  the  benefit  of  the  prisoner;  to  discharge  a  prisoner  under  it 
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is  not  to  give  him  the  benefit  df  die  insolTent  debtor's  or  prison  bounds  Act 
^^Hifbertson  Y8.  Sk4i>imon. 333 

VideCVsto,  3.    8im,Pro.2,Z.    JFycmd,l,2.    LimUaiimif  Statute  of,  I,    Ordi- 
nary,  1.    Sherip$  Sola.    Tmpasstatry  TiUe, 6.    lYaver,  3. 

SHEBIFPS  SALES. 

1.  Where  negroes  were  bid  off  at  a  sheriff's  sale,  and  the  sherifl^  having  neg- 
lected to  follow  the  directions  of  the  58th  section  of  the  Act  of  1839|  in  rela- 
tion to  re-sales,  some  months  after  tendered  the  negroes  to  the  porcfaaseri  and, 
upon  his  refiising  to  tske  them,  adyertised  and  re-sold  them,  at  his  risk.  Bdd 
that  the  sheriff  could  not  maintain  an  action  against  the  first  purchaser,  either 
1.  for  a  sale  and  delivery  of  the  negroes ;  3.  for  a  sale  and  refusal  to  take  the 
negroes,  and  pay  the  purchase  money ;  3.  for  a  sale  and  re-sale,  at  the  risk  of 
the  former  purchaser ;  4  on  the  general  indebiUUm  count,  for  goods  sold  and 
delivered ;  or,  5.  on  the  common  money  covai\n.^Yangu4  vs.  Aiken 15 

3.  Where  property  sold  at  sheriff's  sale  is  not  delivered  to  the  purchaser,  and, 
after  re*sale,  {he  sheriff  seeks  to  make  the  first  purchaser  liable,  he  must  shew 
that  the  directions  of  the  law,  in  relation  to  re*salee,  have  been  complied  with.  lb. 

Yidje  Bvidmee,  IB.    SIksrty,  1,3. 

SLAVES  AND  FBEE  PERSONS  OF  GOLOB. 

1.  If  a  master  carry  his  slave  to  Ireland  to  set  him  fiee^  or  wliile  diere  assent  in 
any  way  to  his  fireedom,  there  can  be  no  objection  to  the  validity  of  ficeedom 
thus  acquired. — QuUkmetie  yn.  Hatper. 186 

3.  A  master  carried  firom  Georgia  his  slave,  Patrick,  to  Ireland,  and  diere  died. 
Whila  diere  he  ezeented  a  will,  and  a  codicil  thereto.  The  oofficU  contained 
the  foUowing  clause :  "  I  will  and  bequeath  the  sum  of  £S0  sterling  to  the  black 
child  whom  I  brought  to  this  place,  called  Patrick,  and  I  allow  my  wife  to  take 
care  of  him,  to  give  him  a  good  education,  and,  when  he  arrives  at  the  proper 
age,  to  send  him  to  a  deeent  trade."  By  his  will,  the  testator  had  directed  all 
his  slaves,  including  Psirick,  to  be  set  free  in  Georgia,  or  sent  where  they  toM 
be  fiea.  Sdd  that  the  above  clause  of  the  codicil  was  an  adoHnrledgment  by 
the  master  that  Patridc  was  fine,  by  his  consent lb. 

3.  The  widow  of  testator  brought  Patridc,  then  a  boy  ten  or  twehne  yean  oki, 
fMa  Ireland  to  South  Carolina,  kept  possession  of  him  here  several  years,  and 
then  sold  him  as  a  slave.  Patrick,  within  fiMir  years  after  arriving  at  the  age 
of  twenty-one,  fled  firom  the  purchaser,  and  went  to  the  defendsnt,  who,  bemg 
sued  in  trover,  defended  the  action,  on  the  ground  that  Patrick  was  foee.  Bdd 
that  the  possession  of  the  widow  could,  in  no  point  of  view,  deftat  Patrick's 
right  to  fireedom lb. 

4.  By  suffering  himself  to  be  sold  without  giving  notioe  that  he  is  fitee,  a  firee  ne- 
gro does  not  thereby  estop  himself  firom  asserting  his  right  to  fireedom lb. 

Yidt Appeal,^,^.    Carriers.    Case,l,B.    Gaming vfWi a SUne.   PrehibUkm. 

SOLICITOE  IN  EQUITY. 

1.  An  action  at  law  will  lie  against  a  solicitor  in  equity,  to  compel  him  to  vefimd 
costs  paid  him  as  solicitor  by  mistake.— PoftMf  vs.  Tikomson, €07 
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STEALING  BANE  BILLS. 

i.  On  the  trial  of  an  indictment  for  larceny  of  bank  bills,  some  evidence  that  the 
bills  were  of  value  and  genuine  is  necessary,  but  the  same  degree  of  evidence 
that  would  be  required  in  an  action  to  recover  the  money  due  on  the  bills  is  not 
necessary;  nor  is  it  necessary  that  the  testimony  should  furnish  a  minute  de- 
scripdon  of  thebiUs,  or  diould  show  that  the  banks  were  incorporated.— Sto^ 
rB,Snuui, 356 

Vide  IndidmetU,  2. 

SUGGESTION. 

Vide  Appeal,  1.    Judgment,  1.    I^erif,  4,  5,  6,  7. 

SUM.  PRO. 

1.  Where  a  decree,  written  on  the  back  of  a  process,  varies  from  that  written  on 
the  docket,  the  cleik,  in  entering  the  judgment,  should  be  governed  by  the  de- 
cree on  the  docket :  semble, — NevUs  vs.  Hartzog, 562 

Tide  Pleading,  9. 

SURETY. 

Vide  Bands  and  UmiegoUaUe  Noies,  1, 3.    Executors  and  Administrators.    Guar- 
dian and  Ward,  1, 3.    Money  had  and  received.    Practice,  2. 

SURRENDER. 

Vide  Bail,  1,  2, 3. 

SURVEY. 

Vide  lyespass  to  try  TiUe,  3. 

SURVIVING  PARTNER. 

Vide  Parimrship,  1, 3. 

TAX. 

Vide  City  QnincU  of  Ckadeston.    QmsHtutumal  Law,  2.    Tax  ExeaUion, 

TAX  EXECUTION. 

1.  An  execution  issued  by  the  City  Council  of  Charleston,  for  a  property  tax,  is 
not  defective  because  it  does  not  specify  the  subject  of  taxation.-7-<Si^a^  vs. 
CUy  QfuncH 286 

TENANCY  PROM  YEAR  TO  YEAR. 

Vide  Landlord  and  Tenant,  1. 

TENANT. 

Vide  Landlord  and  tenaiU. 

TENANT  IN  COMMON. 

Yidt  UwaiaMms,  atatuie  of ,l\,V2. 

TONNAGE  DUTY. 

yMt  Censtikilumal  law,  1. 
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TRESPASS  VI  ET  AEMIS. 

1 .  For  killing  cattle,  by  shooting  and  chasing  them  from  their  range,  traspaBS  vi 
etarmis  is  the  proper  remedy, -^McCoy  vs.  PkUUps 463 

2.  A  defendant  who  finds  the  cattle  of  another  pasturing  on  unenclosed  land, 
which  he  claims  as  his  range,  but  to  which  he  shews  no  title,  nor  right  of 
possession,  nor  right  of  pasturage,  is  liable  to  the  owner  for  shooting  and 
worrying  them Jb. 

Vide  Pleading,  3. 

TRESPASS  QUARE  CLAUSUM  FREGIT. 

1.  To  maintain  trespass  quare  dausum /regit,  the  plaintiff  must  have  actual  or 
constructive  possession  of  the  land. — Vance  ys.  BeaJUy 104 

^.  Where  no  one  has  the  actual  possession  the  person  having  the  title  has  the 
constructive  possession,  and  may  sue  in  trespass  quare  duusumfregU Jb, 

3.  But  the  person  having  the  title  cannot,  in  such  form  of  action,  sue  one  having 

the  actual  possession lb. 

Vide  Costs,  2. 

TRESPASS  TO  TRY  TITLE. 

1.  Where  the  title  to  land  was  vested  in  a  corporation,  and  certain  persons  sued 
for  the  land  in  their  individual  names,  styling  themselves  trustees  of  the  cor- 
poration, and  discontinued  or  let  fall  their  action ;  and,  more  than  two  years 
after  such  discontinuance  or  letting  fall  the  action,  the  corporation  sued  for  the 
land  in  its  corporate  name.  Hdd,  that  the  first  action  was  no  bar  to  the  sec- 
ond.— TrusLees  of  WiutsworthmUe  School  vs.  Me^ze 60 

2.  By  the  Act  of  1744,  (3  Stat  613,)  plaintiff,  in  trespass  to  try  titles,  is  barred 
of  his  second  action,  if  he  does  not  commence  it  within  two  years  after  his 
first  is  determined  against  him,  by  verdict  and  judgment,  nonsuit,  disconHnAt- 
ance,  or  other  letting  fall  the  action.  Held,  that  a  plea  of  such  verdict  and 
judgment,  nonsuit,  discontinuance,  or  other  letting  fall  the  action,  should 
conclude  prout  patet  per  recordum,  and  must  be  verified  by  the  production  of  a 
judgment lb. 

3.  If  plaintiff,  in  trespass  to  try  title,  can  make  out  a  location  without  a  survey, 

he  may,  if  he  chooses,  proceed  without  one. — Broughton  vs.  BroughUm 492 

4.  In  a  declaration  in  trespass  to  try  title,  though  it  is  better,  it  is  not  necessary 
to  describe  a  close  by  its  abuttals,  or  to  give  it  any  precise  identity: — it  may 

be  described  as  a  close  lying  in  Sumter  district lb. 

5.  Plaintiffs  in  trespass  to  try  title  declared  for  a  plantation  and  close  lying  in 
Sumter  district — ^in  one  count  giving  boundaries,  in  others  none: — they  showed 
title  by  proving  two  deeds  of  convejrance  from  defendant  to  their  ancestor  for 
fifteen  or  more  tracts  of  land  described  by  refisrence  to  the  original  grants,  and 
they  proved  that  defendant  resided  on  and  used  some  of  the  lands  embraced  in 
the  conveyances,  claiming  the  rest  as  parcel  of  his  entire  possessions — that 
the  several  tracts  in  dispute  lay  adjoining  each  other,  and  called  for  each  other : 
on  this  proof,  the  jury  found  for  the  plaintiffs  "  the  several  tracts  of  land  con- 

*  tained  in  the  deeds  of  conveyance  given  by"  the  defendant,  &c.  *' bearing 
dale,"&c.  and  the  presiding  judge  certified  the  deeds  as  those  given  in  evi- 
dence, and  referred  to  in  the  verdict:— on  appeal  kdd,  that  the  description  in 
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the  verdict  sufficiently  corresponded  with  the  description  in  the  declaration ; 
that  the  Teidict  was,  substantially,  a  finding  for  the  plaintiffs  of  the  land  in 

dispute;  and  thai  it  was  sufficiently  certain lb, 

6.  In  executing  a  writ  of  habere  facias  ffossessionem,  it  is  the  plaintiff's  duty  to 
point  out  the  land  to  the  sheriff,  and  to  take  possession,  at  his  peril,  of  only 
so  much  as  his  judgment  covers lb. 

Tide  ZXnMT,  3.    Evidence,  11.    JUmititions,  StaUUe  of,  1,  II,  l%li.    NoHce,  Q. 

TROVER. 

1.  The  mere  possession  of  a  chattel  is  sufficient  to  maintain  trover  against  all 
persons  but  the  rightful  owner.— ^atuS:  of  Kentucky  vs.  Shier 233 

2.  A  sheriff  seized  goods  under  an  attachment,  and  delivered  them  to  the  plain- 
tiff in  attachment,  to  be  taken  out  of  the  district  and  sold — an  agent  of  the 
plaintiff  having,  before  the  delivery,  given  the  sheriff  a  bond  of  indemnity. 
Hdd  that,  although  the  delivery  by  the  sheriff  to  the  plaintiff  was  irregular, 
yet  the  plaintiff  might  maintain  trover  against  a  wrong-doer  who  took  the 
goods  out  of  his  possession lb, 

3.  On  the  trial  of  the  action  of  trover,  the  agent  of  the  plaintiff,  who,  as  obligor, 
was  bound  to  the  sheriff  on  the  bond  of  indemnity,  was  offered  as  a  witness 

for  the  plaintiff,  and  it  was  ruled  that  he  was  competent lb* 

Vide  AssumpsU.    New  trial,  2, 

TRUSTS  AND  TRUSTEES. 

Vide  Franid,  7.    IdmitatumSf  Statute  of  7. 

UNITED  STATES. 

Vide  Conveyance,    Premmptions,  3. 

USAGE. 

Vide  Commercial  usage. 

USURY. 

Vide  Partnership^  6» 

VARIANCE. 

Vide  Pleading,  9. 

VENDOR  AND  VENDEE. 

Vide  Evidence,  13, 17, 18. 

VERDICT. 

1.  The  jury  found  the  prisoner  "guilty  of  larcely  only,*'  and  their  finding  was 
published  as  **  guilty  of  larceny  only,"  and  so  recorded.  Hdd  that  the  find- 
ing was  sufficient— £Kato  vs.  STnart ^ 356 

Vide  jyespass  to  ky  title,  5. 

WARD. 

Vide  Guardian  and  Ward, 
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WARRANT  OP  ATTORNEY. 

1.  Under  the  Act  of  1785,  aH  powers  of  attorney  for  confessing  judgment  within 
this  State,  made  before  action  brooi^t,  are  void;  and  it  makes  no  difference 
that  the  party  giving  the  power  resides  and  is  out  of  the  State  at  the  time  of 
its  execution.— i?a9i^n  ^  Birehts,  Lawrmce  ^  Mnsan 967 

WATER  COURSES. 

Vide  Rwtn. 

WILLS  AND  TESTAMENTS. 

1.  A  paper  propounded  for  probate  as  a  will,  appeared  to  have  three  subscrib- 
ing witnesses,  6.,  S.  &  W.,  whose  names  were  subscribed  in  the  order  stated, 
and  in  ink  of  the  same  color.  B.  testified  to  his  own,  W/s  and  the  testator's 
signatures,  and  that  W.  was  dead, — S.  he  did  not  remember  at  alL  S.  had 
been,  about  the  date  of  the  paper,  in  the  neighboriiood  where  testator  lived : 
he  had  been  gone  more  than  ten  years.  The  witness  who  drew  the  paper 
testified' that  B.,  S.  and  W.  were  at  testator's  when  he  drew  it,  but  he  did  not 
see  It  executed  or  attested.  Hdd  that  the  will  was  not  proved.— IToos^  vs. 
Woaster 409 

Vide  Execuian  and  admnislratar$f  3. 

WITNESS. 

Vide  Evidence,    Post  master,  4.    Drover,  3. 


,  ^  • 


ERRATA. 


Page  31.  lith  line  from  bottom,  for  '*  hypocritical"  read  **  hypercritical.'' 
"    99.  7th  line  from  bottom,  for  "  Abr."  read  "  Ala.'' 
"  132.  let  line  from  top,  for  "  of  the  true"  read  "  as  the  true." 
"  362.  In  Uth  line  from  bottom,  strike  out  "not;"  and  in  4th  line  from  bottom, 

insert  "  them"  after  "  distinguished." 
"  399.  15th  line  from  bottom,  for  "  conve]rance"  read  "  convenience." 
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